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CAPIAS— WHEN JV8TIFIABLE. 

The case of Shaw v. Mackenzie et al.j which was 
decided last week by Mr. Justice Johnson, and 
a report of which will be found in our present 
issue, has great interest for the commercial com- 
munity. The Judge held that in the case of a 
debtor who was capiased, and who afterwards 
brought an action for damages against his 
creditor, the affidavit charging an intent to 
defraud did not necessarily mean an intent to 
deprive the creditor finally and completely of 
his debt or his remedy ] but that the debtor, 
having acknowledged he was going beyond the 
seas, and having told his creditor he might get 
his money in the best way he could, the inde- 
ilnite duration of such absence being altogether 
within the debtor's power, and beyond the 
creditor's control, and the menace implying 
that he might never get paid at all, was 
precluded from bringing an action founded on 
absence of reasonable cause. Mr. Shaw, the 
plaintiff, being about to leave the jurisdiction, 
the defendants, his creditors, were pressing him 
for a settlement of their claim. Mr. Shaw chose 
to treat them with haughty indifference, and 
thereupon they caused a writ of capias to issue 
against him. Mr. ^^haw then paid the debt, and 
sued them in damages for illegal arrest. The 
Court, defining the law as above stated, has freed 
the defendants from liability. 

The case is one of a rather numerous class, 
the determination of which has given rise to 
some difference of opinion on the bench. The 
judgment of Mr. Justice Johnson in the present 
instance discusses in a very able manner the 
principles which should govern such cases, and 
the grounds of the decision are presented in so 
clear a light t^t the judgment will always be 
read with interest. 



THE LAW OF NEOLIOENCE. 

The case of Crowhurtt v. The Amertham Bur- 
ial Board, decided by the English Court of 
Appeal, is of such importance that we give it 



place in our columns at full length. It will 
doubtless take rank as a leading case in this 
branch of the law. The Amersham Burial 
Board had planted two yew trees within en- 
closed cemetery grounds, but the trees grew, 
and in course of time projected beyond the 
railing, over an adjoining meadow. Mr. Crow- 
hurst, the plaintiff, hAd leased this meadow 
from the proprietor for purposes of pasture, and 
one of his horses having eaten of the portion 
of the tree which projected over the field, died 
from the effects of the poison. The question 
was whether the Cemetery Association was 
liable for the value of the horse. The Court 
of Appeal, in an able judgment rendered by 
Chief Baron Kelly, has held that the Cemetery 
Board was liable. 

The above case bears some resemblance to 
that of Firth v. Bowling Iron Co.^ decided last 
year by the Common Pleas Division of the 
High Court of Justice, (see vol. 1, Legal News, 
p. 164). In that case the plaintiff sued for the 
value of a cow that had died from the effects of 
eating a piece of wire which had fiillen on the 
pasture from the wire fence belonging to the 
proprietors of the adjoining pasture. The 
Court held that the defendants were liable. 



THE RAILWAY INJUNCTION CASE. 

The judgment of the Court of Appeal, at 
Montreal, noted in the present issue, dissolving 
the injunction in the case of MaedoncUd v. Joly 
et alf followed almost as a matter of course upon 
the previous decision pronounced by the same 
Court, suspending the injunction, (1 Legal 
News, p. 461). The same division took place, 
the Chief Justice and Judges Tessier and Cross 
composing the majority of the Court, while 
Judges Monk and Bamsay dissented. In 
addition to the reasons formerly given by the 
Chief Justice on the motion for suspension, 
reference was made to the case of Attorney 
General j* Kirk, to which the MaedoncUd ^ Joly 
case bears a strong resemblance. The minority 
of the Court apparently did not question the 
authority of the statute which authorises the 
government to resume possession of a public 
work, but it was said that the forms enjoined by 
the statute had not been adhered to, — in par- 
ticular that a warrant had not been issued 
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signed by the Lieutenant-Governor. The 
Chief Justice, in answer to this, remarked that 
the form was that usually followed : the signa- 
ture << L. Letellier " appeared at the head, and 
at the foot it was signed **By order, F. G. 
Marchand, Secretary." 



REPORTS An) NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

Montreal, Dec. 21, 1878. 

PreterU: Sir A. A. Dorioh, C. J., Monk, J., 
Ramsat, J., Tbssiib, J., Cross, J. 

Hon. H. G. JoLY et al., (defts. in the Court 
below), Appellants ; and Maodonald (petitioner 
and plaintiff in the Court below), Respondent- 

Injunetwnr—Puhlie Work^C(miempt—'Z2 Viet. 
(Que.) e, 16. 

Heldt that an injunction issued at the instance of a 
contractor against the Commissioner of Public Works 
of the Province of Quebec and the Qovemment 
Engineer) to restrain them from resuming possessioti 
of a public work, which the contractor was con- 
structing, was improperly allowed, it appearing that 
the Government acted under the Quebec Statute 32 
Vict. 0. 15, and also that the terms of the contract 
permitted the Government to cancel it, if the work 
was not duly prosecuted. 

The appeal was from the judgment reported 
1 LiOAL News, p. 446, rejecting the motion to 
set aside the injunction. 

DoRiOH, C. J. Macdonald has obtained a 
writ of injunction against Mr. Joly personally 
and as Commissioner of Public Works, and 
against Peterson, engineer, enjoining them not 
to interfere with the line of the Montreal, Otta- 
wa & Western Railway, or with the station 
agents, &c., on pain of being held in contempt. 

He alleged in his petition that by contract 
of 16th August, 1875, he obliged himself 
towards Her Majesty to perform all the 
obligations and all the works which by 
contract of 24th July, 1873, he was to 
perform for the M., 0. k W. Railway Com- 
pany, the works in question consisting in 
the building of a railway from Montreal to 
Aylmer, with a branch to the Parish of St. 
Jerome, for $3,601,649. The railway was to be 
completed on the Ist October, 1877, and he 



bound himself to proceed with all possible 
speed and according to instructions from gov- 
ernment engineers, and fiiiling this, the work 
might be proceeded with by the Government 
Railway Commissioners at the cost and charges 
of the petitioner. If he foiled to prosecute the 
work in a proper manner, or at a rate of progress 
that would secure its completion within the 
time specified, the Goyernment had power to 
cancel the whole contract, to take possession 
of the road, and enter into other arrangements 
for its completion. The petitioner alleged that 
he had done all in his power to complete the 
works according to the letter and spirit of the 
contract, but that through the interference, 
ignorance and malice of the Railway Com- 
missioners and Government engineer, Peterson, 
the petitioner had been constantly interrupted, 
delayed, and ill-treated in the execution of the 
works. After alleging several protests, the 
petitioner went on to state that ever since the 
appointment of the Railway Commissioners, 
the petitioner's rights and position as con- 
tractor had been ignored and interfered with 
by the combined malice and ignorance of the 
Commissioners and Government engineer, the 
Commissioners altering works to be done on 
their own responsibility, and by men not under 
the control of the petitioner, spending large 
sums of money, which it was afterwards 
attempted to be debited to the petitioner. 
That the railway commissioners and engineer 
had refused to communicate to petitioner the 
reports by them made to the Government, to 
certify estimates of the works done by the 
petitioner, depriving him thereby of the means 
of obtaining the value of his works, and the 
advances necessary for carrrying them on. 
That as a result of such combination and 
malice, the petitioner has received no money 
whatever from the Government since the 
month of November, 1877, and has been 
obliged to exhaust all the personal means and 
credit he could command. That notwithstand- 
ing all these obstructions and misfeasances, 
the petitioner proceeded with his work with as 
much diligence as possible, and opened a 
portion of the road in January last, and would 
long since have completed the whole of the 
line, if the Government had performed their 
part of the contract. That an order in 
Council was passed by the Government on 
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the 24th August, to cancel the contract, and 
take poflsession of the railway and branch, 
without paying anything to petitioner. That 
acting on this order, Mr. Joly, on the 26th 
August, had served a notice that on the 27th 
be would take possession of the line of rail- 
way and branch, and that he had appointed 
Peterson as his agent to execute the order in 
CoQucil. That the Government being the 
only party responsible for the delays which 
hare occurred la the execution of the worksi 
the order in Council is null and void, being 
without any legislative authority in the Govern- 
ment, and having for its object to take posses- 
sion of the petitioner's works and property 
without paying for the same, and, moreover, 
tending to deprive petitioner of the benefit of 
his contract, and prevent him from completing 
' the works. That in pursuance of this order in 
Cooncil, Peterson had given notice to the em- 
ployees that they would be dismissed if they 
aided petitioner in withholding the possession 
of the road from the Government. The con- 
climons were that the defendants be immediately 
ordered and enjoined to desist and abstain from 
Either intrusion and interference in the line 
of railway, and with the station agents, Ac, 
under pain of being in contempt, and that the 
injnnction be made permanent, or until the 
works on the railway were completed, paid for, 
or adjusted according to law. This petition 
was presented in Chambers, without any notice 
whatever, on the 30th of August, and an order 
was given that as soon as the petitioner should 
have given security in the sum of $600, a writ 
should issue as prayed for, returnable 3rd Sep- 
tember, before one of the Justices in Chambers. 
On the 2nd of September the petitioner moved 
that Peterson, one of the defendants, and the 
Sheriff be held in contempt for not obeying 
the writ of injunction. On the 4th of Septem- 
ber the defendants, Hon. Mr. Joly and Mr. Peter- 
son, moved to dissolve the injunction, and to 
qnash the writ as improvidently issued. On 
the 13th of September the Court declared Peter- 
son to have been in contempt of the order of 
the Court, and dismissed the motion of the de- 
fendants, the present appellants, to dissolve the 
injunction. The present appeal is from that 
(Mirt of the judgment which dismissed the 
defendants' motion to dissolve the injunction. 
Under the Act of the Province of Quebec, 41 



Vict-, c. 103, relating to injunctions, an appeal 
is given to this Court from any interlocutory or 
final judgment rendered upon proceedings for 
injunctions, and the appellants having obtained 
leave to appeal, the case now comes up on the 
merits of the injunction. (His Honor stated 
the grounds for issuing a writ oi injunction 
under the Statute.) It has been argued that the 
present injunction (alls under the first class of 
cases — ^that arising out of a breach of contract. 
But the only breaches alleged are that the Gov- 
ernment, through their commissioners and en- 
gineer, have interfered to delay the execution 
of the contract, and that they have not paid 
the respondent what is due. The first com- 
plaint could only be the subject of a claim for 
damages, and the second of a demand for work 
and labor performed under a contract ; but in 
no case could this be matter for a permanent 
injunction, as prayed for in this case. The res- 
pondent is a mere contractor for works. He 
does not claim to be proprietor of the railway. 
As contractor, he has no privilege for his pay- 
ment, and therefore no right to retain the pos- 
session until paid. Art. 2,013, C.C. He has 
no right to complete his contract against the 
will of the proprietor, even if the delay had not 
expired ; for, under Art. 1,691, the owner may 
always cancel a contract for the construction 
of a building or other works, although the 
work has been begun, subject to the payment 
of damages. In the present case the respondent 
has alleged in his petition that the contract 
contained an express stipulation that the Gov- 
ernment could cancel the contract at any time, 
if not satisfied with the progress of the works. 
The cancelling of the contract and the re- 
suming possession of the railway are, there- 
fore, strictly in accordance with the terms 
of the contract entered into by the 
respondent instead of being a breach of it. 
The Quebec Act, relating to public works, 32 
Vic, c. 1 6, contains a provision, that the Gov- 
ernment may re-enter into possession of any 
public work ; so that the Government has this 
power not only under the terms of the contract, 
but also under the law. 

The circumstances of the present case 
are in many respects so similar to the cases of 
Kirk and the Queens and of the AUomey-Otn^ 
eral and Kirk, 14 L. B. Eq. cases, p. 558, that it 
will be necessary to refer briefly to the pro- 
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ceedings in those two cases. In the first case, 
John Kirk, who had contracted with the Secre- 
tary of State for War to construct barracks, 
commenced a suit by a petition of right against 
the Queen and one Capt. Percy Smith, of the 
Royal Engineers, who had acted as superinten- 
dent of the works. He complained that the 
delay in the prosecution of the works had been 
caused by the unreasonable exactions of Smith 
(just as the present respondent complains of 
the action of the railway commissioners and of 
the engineer), and that the War Department 
had committed a breach of contract, and he 
therefore prayed, 1st, for an account and pay- 
ment of what was due to him ; 2nd, damages 
in respect of the alleged breach of contract ; 
3rd, an injunction to restrain the Secretary of 
State from determining the contract; 4tb, a 
like injunction against the further employment 
of Captain Smith as superintending engineer ; 
5th, and for further relief. The second 
suit was commenced by the Attorney-General 
against Kirk, whereby after stating the facts, 
the informant prayed a declaration that defend- 
ant had failed to proceed with due diligence, 
and in the manner referred to by the terms of 
the contract ; and an injunction to restrain the 
defendant, his agents and workmen from re- 
taining possession, or continuing or being upon 
the site of the works, or obstructing the officers 
of the War department in taking possession 
thereof} and from removing any temporary 
building, staging, tramways, fixed machinery or 
plant placed thereon, or any materials delivered 
for the execution of the works. The cases 
were argued upon two motions ; — the first, on 
behalf of the Attorney- General, for an injunc- 
tion as pi-ayed for by his information. The 
second, on behalf of Kirk, for an injunction to 
restrain Her Majesty's principal Secretary of 
Stat«i for War, and officials of the War depart- 
ment from preventing him from carrying on the 
contract, or excluding him from the site of the 
works, or interfering with the due completion 
of the contract. The report states that the 
arguments both of law and fiict were extremely 
lengthy, and were conducted among others by 
Sir Roundell Palmer on one side, and the 
present Master of the Rolls, who was then Solici- 
tor General. On the latter rising to reply, 
Vice Chancellor Wickens, before whom the case 
was being argued, said j « Mr. Solicitor General, 



I do not want to hear you on the question of 
Mr. Bark's motion. I am quite clear I can make 
no order upon that. But I want to hear you on 
the question whether I can make an order on 
your own motion." On rendering the judg- 
ment, the Court, after referring to the terms of 
the contract, and disposing of some questions 
of form, said : "This contract the War Office 
has determined on the ground of delay. Mr. 
Kirk, alleging that the delay was caused by the 
vexatious and unreasonable interference of the 
officers employed in the War department, (just 
as Mr. Macdonald complains here of the inter- 
ference of the railway commissioners and their 
engineer) seeks in effect — these are not the 
terms, but that is the effect — that the War 
department's notice to determine the contract 
shall be treated as inoperative; and that he 
shall be allowed to retain possession of the site, 
and to complete the works. On the other hand, 
the Attorney General has filed an information 
for the purpose in eff^ect of obtaining possession 
of the site and materials on it, excluding, of 
course, rejected ones." The questions being so 
stated, after discussing some points of form 
the learned Vice-Chancellor continued : '*But 
in truth the contractor's case fails on the merits. 
A great portion of Mr. Kirk's complaint is in 
fact that he has not been allowed to deviate 
from the contract where he thinks it would 
have been reasonable and fair, according to the 
ordinary course of business to let him do so. 
So another large part of them is founded on the 
alleged ignorance and what may be called the 
alleged martinetehip of the officer deputed by 
the war office to superintend the works ; and 
his consequent error of judgment. Supposing 
all these allegations proved, they affoid no 
ground for the Court's interference for such a 
purpose as this. And if they are put out of 
sight, the delay on the part of the contractor, 
which unintentionally occurred, is not justified, 
ev0h if he has other minor grounds of com- 
plaint." 

After examining the merits of the Attorney- 
General for an injunction against Kirk the 
learned Vice-Chancellor concluded by saying : 
" On the whole, thinking as I do that it would 
be in many respects more convenient, if I 
could grant an injunction instead of leaving 
things alone, I propose simply to make on the 
Solicitor-General's motion the same order that 
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I do upon Mr. Kirk's motion, namely, that it 
should stand to the hearing." The Solicitor- 
General said : << If the Grown resumes posses- 
sion, will your Honor consider it as acting con- 
trary to your judgment ?" The Vice-Chancel- 
lor replied : <• The meaning of the judgment 
is that the Crown is at liberty to resume posses- 
sion." We have it decided here in the most 
poeitiye manner, and this without the defen- 
dant's counsel being called upon to answer : Ist, 
That the complaint of the contractor, that he 
was delayed and interfered with in the progreis 
of his works by the superintending engineer 
and agent of the Goyemment, if fully proved, 
was no ground for the interference of the Court 
by injunction ; 2nd, that the Court would not 
giant an injunction to enable the War Depart- 
ment to obtain possession of the site and mate- 
rials where the barracks were being erected ; 
and 3rd, that the Crown was at liberty to 
resume possession without the aid of such 
injimction. According to the ruling here, Mr. 
Macdonald, on his own showing, had no ground 
for obtaining a writ of injunction, the efifect of 
which would, as stated by Vice-chancellor 
Wickens, be to supersede not only a notice to 
determine the contract, but an order in council, 
made under the authority of the Act respecting 
Public Works (32 Vict. c. 15, ss. 179, 180, 181), 
but also in conformity with an expressed condi- 
tion contained in the contract. The case here 
is a much stronger one than the case just re- 
fened to, for here the law allows the Govern- 
ment to determine a contract and to resume 
possession of the works contracted for. This 
does not appear to have been the case in Eng- 
land. If by the law the Executive is created 
the sole tribunal to decide the cases when they 
can determine a contract, this Court has not 
power to interfere and declare the order so 
made inoperative. It has been urged that a 
wanant from the Lieutenant-Governor was re- 
quired to resume possession of the railway. 
But supposing the warrant to be essential, it 
has been produced by the appellants with their 
motion, and this ought to be conclusive. 
Being of opinion that on the fiace of the pro- 
ceedings, there was no case made out by Mr. 
Kacdonald for the issue of an injunction, it is 
unnecessary to discuss the other points raised. 
Tet, two questions of gpreat importance have 
been raised here ; the first, that an injunction 



could not issue against the Crown, or to restrain 
the execution of an order-in-council sanctioned 
by the Crown. This seems to be a necessary 
consequence of the rule that the Crown can- 
not be impleaded, at least without its own con 
gent, as by a bill of rights where such a pro- 
ceeding is admitted. If the Crown cannot be 
sued, how can it be enjoined not to do a certain 
thing 7 The authorities are clear on this point. 
Kerr on Injunctions, p. 3 ; Joyce, p. 238 ; 9 
Howard. How £ar these authorities apply to 
our Provincial Government, is the only question 
that could be raised on this point. The other 
question is as to the right of the party to be 
heard while he is in contempt of the Court. 
Objection has Deen taken to the form of the 
warrant, but it is signed as such documents 
usually are under our system. It begins with 
Luc Letellier at the top, and is countersigned 
by the Provincial Secretary. On the whole, I 
have come to the following conclusions : First, 
there were no grounds to justify the Judge in 
Chambers in issuing the writ of injunction; 
and, secondly, even if there were grounds, it 
was an ez parte order, which might be dissolved 
when the parties had shown sufficient cause to 
dissolve it. The judgment of this Court re- 
verses the judgment of the Court below which 
refused to dissolve the injunction, and the in- 
junction is dissolved and quashed. 

Monk, J., and Bamsat, J., dififered from the 
judgment. The former was of opinion that 
the appellants having set the order at defiance, 
were not in a position to move to dissolve the 
injunction. Bamsat, J., considered that the 
appellants had not strictly complied with the 
formalities required by the Quebec Statute 
under which they professed to act, and in par- 
ticular that the warrant was not duly signed 
by the Lieutenant Governor. 

Judgment reversed. 

E. Carter^ Q.C, for Appellants. 

Doutrt j* DotUre for Bespondent. 



8UPEBI0B COUBT. 

Montreal, Dec. 30, 1878. 
Johnson, J. 
Shaw v. Mackbnzib et al. 
Capias — Damages — Probable Cause. 

A debtor, resident in Ontario, being on the eve of 
departure for England, was requested by a creditor at 
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Montreal to make a settlement of his claim. The 
debtor rephed that the creditor might get his money 
in the best way he could. The creditor then caused 
a caxnaa to issue. The debtor haying afterwards 
brought an action for damages against his creditor, 
held, that the affidavit charging an intent to defraud 
did not necessarily mean an intent to deprive the 
creditor finally and completely of his debt or his 
remedy; but that the debtor having acknowledged 
he was going beyond the seas, and having told his 
creditor he might get his money in the best way he 
could, the indefinite duration of such absence being 
altogether within the debtor's power, and beyond the 
creditor's control, and the menace implying that he 
might never get paid at all, the debtor was precluded 
from bringing an action founded on absence of reason- 
able cause. 

Johnson, J. This is an action for a malicious 
arrest of the plaintiff at the suit of the defend- 
ants. The allegations of the declaration are 
peculiar. It is said, first, that the defendants, 
upon an affidavit in the usual form, made by 
one of them, caused a capias to issue against 
the plaintiff, and that his arrest actually took 
place ; the words are that « in pursuance of the 
said writ of capiasj the said plaintiff was taken 
into custody, and imprisonedi and detained and 
deprived of his liberty and subjected to great 
indignity. Subsequently there is an averment 
that, in order to avoid being unjustly and 
maliciously detained b^ said writ of capias, he 
was compelled to pay the debt for which the 
capieu issued." These statements are, perhaps, 
not absolutely contradictory of each other. 
There is an actual arrest alleged clearly enough, 
and the detention and imprisonment may be 
intended as constructive, and the payment of 
the money being said to have been compulsory, 
it may be meant that it was made to avoid 
further detention. At all events it is certain 
that an arrest and imprisonment are alleged, 
and it is very doubtful whether they are proved. 
The bailiff charged with the writ went to the 
hotel and told plaintiff he had a capias against 
him, and the latter told him to go down to the 
Quebec boat with him and he would pay him, 
which he did ; and the bailiff seems to have 
considered him in his custody, and some sort 
of an arrest, or understanding that it was to be 
an arrest, took place. The defendant, however, 
settles this, for in his second plea he admits 
that the plaintiff was arrested and taken into 
custody by the officer, so that both parties are 
agreed this was an arrest and a taking into 
custody ; but the writ was never returned, and 



the defendant now contends that the paying 
the debt, interest and costs, and never contest- 
ing the process, constitute an acquiescence. I 
do not think so. The case of Lapierre v. 
Oagnon, which was cited (8 Rev. Leg. 727), was 
the case of a compromise before a notary 
between the debtor and the creditor, where 
everything affecting the situation of the two 
parties may be supposed to have been present 
to their minds; and it was there held that 
there was an acquiescence precluding the sub- 
sequent action. Here payment was made after 
what both parties admit to have been an arrest 
to avoid detention and further damage, and the 
circumstances rebut the idea of acquiescence. 
The defendant then has a third plea, that the 
capias not having been returned or contested 
under 810 C. P., the truth of the affidavit can- 
not now be tried incidentally by the present 
action. Here, again, I am against the defend- 
ants. The purpose of 819 C. P. is to give a 
party arrested the means of getting his discharge. 
Here in this present case the party is already 
discharged from the capias, and the plaintiff 
has to'go further than he would under a petition 
to be discharged from custody. He has to 
•prove, not only that there was no actual ground 
for making affidavit — which would have been 
sufficient to discharge him on the petition — but 
that the defendant who had made affidavit had 
no reasonable or probable cause for making it. 
Therefore I hold that the case must be looked 
at under the fourth issue raised, t. «., with 
reference to the reasonable or probable grounds 
for making it, and the damage, if any, resulting 
from it. The plaintiff's counsel contended that 
where the debtor's Intention to return im- 
mediately is known to the creditor, he ought 
not to capiets him. I give no opinion upon that, 
for I do not know precisely what is meant by 
returning immediately. The cases on this, as 
on most subjects under our system of reports, 
are not always convincing. There have been 
to my knowledge, cases of an absence of a few 
days— the party arrested going to New York 
for instance— where that circumstance has 
been held decisive as to the want of probable 
cause for arrest; but it has never been 
decided, that I am aware of, that a creditor 
was bound to find out and make inquiry at his 
own diligence, whether a debtor leaving the 
jurisdiction was going to return. There is, 
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abstractly speaking, a positive danger of losing 
your recourse when your debtor leaves the juris- 
diction in which you live ; but the circumstan- 
ces, no doubt, must be fairly judged of by the 
creditor at his own risk. There is one class of 
cases where it has always been held that the 
leaving the jurisdiction is of itself conclusive 
evidence of the meditatio Jvgasj the cases of 
captains of ships, and residents in foreign coun- 
tries. Here, however, the plaintiff resided in 
Ontario, and his circumstances and credit there 
and here, where he did business, were for the 
consideration ol the plaintiff before taking this 
step. I do not think that the debt having 
been sued for in Hamilton, which was admitted, 
is at all important, any more than if he had 
been sued here, which certainly would not have 
prevented his creditor from capiasing him, if 
the other circumstances warranted it ; but the 
&ct shows, what indeed is shown clearly by 
other evidence, that his debt was overdue; ef- 
forts had been made to get a settlement accor- 
ding to the contract, and had failed. Mr. 
Greening's evidence seems to show that the 
plaintiff was shirking a settlement. Then the 
creditor himself before taking his process, went 
. to see his debtor at the Inn, and asked for a 
settlement; the debtor did not dispute the 
tenns of the contract ; but seemed to be defiant, 
and said the defendant might get his money in 
the best way he could, and he admitted that he 
wag going to England that night. Mackenzie 
in his affidavit, gave one Howard of Toronto as 
his informant of the fiict of the leaving— about 
which there may be doubt, for Howard says he 
doesnot recollect it, — but we have nothing to 
do now with the particular source of the infor- 
mation, (which would have been apposite en- 
ough under a petition for discharge >| but with 
the truth of the fiict, which was admitted by 
the plaintiff himself to his creditor. In this 
state of matters what was the creditor to do ? 
When he is called as a witness by the plaintiff 
he gives his reasons founded on his estimate of 
the defendant's commercial standing, for think- 
ing that he might not be coming back at all. 
I do not say these reasons satisfy me now ; but 
they may have satisfied him then — and that is 
the gist of the case — they may have reasonably 
mtiafied him that there was danger. Am I to 
say then that this man who could not get his 
claim aettied— and saw his creditor defiantly 



leaving the country, — and was honestiy satis- 
fied in his 0¥m mind that he was being ill used, 
and running great risk of losing his recourse ; 
am I to say that if he did not choose to let his 
debtor slip through his hands, and tnist further 
where his trust had already failed, he is to pay 
damages to his debtor, who has brought all this 
upon himself? I should be going very far to 
say that. I do not go into the reasons given 
by Mr. Mackenzie in the box, because commer- 
cial credit is a delicate thing, and Mr. Macken- 
zie may have been misinformed ; but the ques- 
tion is, was he honestly acting as he thought 
right, and on reasonable and probable grounds, 
so appearing to him at the time. If he was he 
was exercising a legal right, and there would 
be an end of the matter. It may be said that 
the defendant cannot make evidence for him- 
self. No, he cannot; but the plaintiff who 
calls him as his witness is bound to prove the 
absence of probable cause, and he proves the 
presence of it instead. Then the evidence 
given on the defendant's behalf by other wit- 
nesses is also of grave importance in estimating 
the propriety of the step taken by Mr. Macken- 
zie ; but I refrain from noticing it in detail, for 
the same reasons that prevent me from noticing 
all that Mackenzie said he had heard and acted 
upon. The plaintiff's counsel argued that the 
intent imputed to him in the defend- 
ant's affidavit was at variance with his 
recognized position and circumstances. I do 
not think so at all. What is an intent to 
defraud? It seemed to be assumed by the 
plaintiff's counsel that the fraud contemplated 
by the law means nothing short of total de- 
privation of payment forever. I have heard no 
reasoning — ^much less authority for such a pro- 
position; and I certainly have not felt it 
necessary to look for any against it. The thing 
is too plain to me on principles of conunon 
sense, to suffer any discussion. If it is not 
fraud, what is it? Is it good faith ? I should 
be sorry to think that any decent mercantile 
man would say so. There are three things, and 
only three things to which probable cause can 
possibly have reference. The debt, the de- 
parture, and the intent of the debtor. The two 
first are certain ; all that remains is the intent 
to defraud. Now, what does that mean ? The 
affidavit was made in the terms of the law ; it 
charged the intent generally, and as regarded 
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the plainti£f in that case, particularly. What 
is fraud in such cases ? What is the difference 
between taking a man's money from his pocket 
against his will, and taking his goods with the 
promise to pay for them at a given time, and 
thhn refusing or postponing payment, and tell- 
ing him he may get his money in any way he 
can? It this is not fraud, on ordinary prin- 
ciples of personal integrity, to say nothing 
of the principles of commercial credit 
without which the intercourse of civilized 
trade is impossible, I should find it very 
difficult to say what it is. If the defendant 
could keep the plaintiff in that case out of 
his money for months, why not for yt^ars? 
When does fraud begin 7 It would surely 
be dangerous and unsound to say that the 
fraud meant by the law in such cases must 
be the distinct purpose of finally and com- 
pletely robbing the creditor of every farthing 
of his debt for ever. It could never be main- 
tained that leaving your creditor in the lurch 
for weeks or months — why not years? — and 
going over to Paris, for instance, to see the 
Exhibition, leaving a debt of over $2000 
unsettled to his possible ruin, was not a 
fraud upon him. On the whole case, I am of 
opinion that the plaintiff has not proved, as he 
was bound to do, the want of probable cause 
for issuing this capicuj which is the only founda- 
tion of such an action as this. He may think 
that it was harsh or unnecessary, but if it was, 
whom has he to thank for that but himself ? 
When he was waited on at his hotel by the de- 
fendant, a word would have been enough, a 
compliance with the terms of his contract, 
which were payment in four months, and not 
in five, as he wanted to make it, instead of de- 
fiance, which left the defendant no choice but 
to capias or run the risk he honestly thought he 
would be running if he did not ctynas him. 
This kind of action is well known in the pro- 
fession as a fiard action. The plaintiff is bound 
to make out his case — ^that is, a case of an ille- 
gal proceeding against him ; a proceeding with- 
out any reasonable or probable grounds for it. 
I cannot say that any one in the defendant's 
position could be reasonably expected to act 
otherwise than he did. I should be unwilling 
to believe that all these serious considerations as 
to what may constitute fraud were present to 
the plaintiff's mind. I know too much of 



human nature to believe it for an instant ; but 
he is asking for law, which must be adminis- 
tered on plain principles, and he gets what 
he asks, as fiir as I am able to give it him. 
Action dismissed with costs. 

TS^nholme ^ Maclaren, for plaintiff. 

Doutre ^ Branchaudj for defendants. 



COMMUNICATIONS. 

LANDA V. POULEUR, 
To the Editor of the Lio il Nbwb : 

Sib, — I notice in the Lioal News of the 28th 
of December, 1878, the report of a judgment 
rendered by the Hon. Mr. Justice Johnson in the 
case of Landa v. Pouleur. 

It would appear therefrom that the defendant 
had caused the arrest and prosecution of the 
plaintiff for bigamy, but the bill having been 
thrown out by the Grand Jury, Landa instituted 
an action against Pouleur for malicious prosecu- 
tion. Mr. Justice Johnson, in giving judgment, 
said : << The facts are few : The plaintiff was mar- 
" ried to Antoinette Vanden Daden, at Brussels, 
" on the 30th of January, 1870, and the marriage 
<< was dissolved at Laekenon the 31st of March, 
<' 1876 ; or, rather, the dissolution was then 
" pronounced, the divorce itself having been 
^ granted on the 6th of October, 1876. On the 
« 2l8t January, 1877, the plaintiff was married 
" in Montreal, in the Roman Catholic Church, 
<* to Miss Octavie Viau, having previously been 
ti married to her in the United States. There 
<< had been difficulty here in getting the authori- 
« ties of the Roman Catholic Church to marry 
" him, and correspondence with Rome took 
<< place, and before the answer came, Landa and 
« Miss Yiau went to the United States, and there 
« got married ; and though the dispensation 
" from Rome came at last, it was not required, 
" Landa, who had been a Jew, having in the 
« interval professed the Roman Catholic faith. 
" There is no doubt, of course, that if Landa 
« came here and got married here, while his 
(< previous marriage in Belgium, (supposing it 
« to have been a lawful marriage there,) was 
« subsistent, he would have committed the 
« offence of « bigamy." 

Mr. Justice Johnson could not have revised 
the report, otherwise he never would have 
allowed himself to appear as having uttered 
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the following words : « And so, also, if he left 
'( this place to contract a second marriage in the 
« United States, the previous marriage stil 
*< sabsisting, and came back here and was taken 
" into custody here, he would have committed 
« the like offence, and could have been prose- 
«* cuted for it here/' 

Mr. Justice Johnson surely did not intend to 
say that a person could be convicted of bigamy 
on his return to Canada merely because he had 
" left this place to contract a second marriage in 
the United States, the previous marriage still 
subsisting," without a second marriage having 
been actually solemnized. Such an assertion 
would be too absurd, and to all who know the 
learned Judge's power of marshalling foots to 
support his conclusions, it is apparent that 
through haste or from some other cause, ke 
forgot to put in the keystone of his arch, the 
second marriage in the United States. 

But taking the facts as Mr. Justice Johnson 
intended to state them, the conclusion he draws 
therefrom that Landa could be prosecuted here 
for bigamy committed in the United States, is 
bad in law, for the reason that Landa is not 
alleged to a subject of Her Majesty resident in 
Canada ; but on the contrary, is mentioned by 
Mr. Justice Johnson at the commencement of 
his judgment as a Belgian domiciled here ; s. 68, 
32 k 33 Vict. c. 20, cited by the learned Judge, 
IS conclusive on this point. 

Yours, faithfully, 

WILLIAM H. KERR. 

[NoTi. — In reference to the above judgment, 
we have been requested to state that the plain- 
tiff intends to appeal therefrom. — Ed.J 



LIABILITY FOR CONSEQUENCE OF 
NEOLIOENT ACTS. 

ENGLISH COURT OP APPEAL, NOVEM- 
BER, 1878. 

Cbowhubst v. Ambrsham Bdrial Board. 

Noxiowt tree project inp over land of another. ^K 
ctmetery association planted yew trees, which are 
noxious to horses, upon its own ground, but so near to 
the ground of a neighbor that the branches projected 
over his ground. The neighbor's horse, which was at 
large in the field? croppt^d the yew trees and died 
therefrom. J7eM, that the cemetery association was 
liable for the value of the horse. 

Appeal from the decision of a county court 



n favor of the plaintiff. The opinion states 
he case. 

fferseheU, Q.Cf and ShaWj for defendant. 

J. 0. OnffiU^ Q. C.y and Cocper Wyld, for 
plaintiff. 

Ekllt, C. B. This is an appeal from the 
county court of Buckinghamshire, held at 
Ghesham. The judgment in the court below 
was for the plaintiff, damages £21, and the 
judge stated a case for our opinion. 

The material facts of this case are as follows : 
The defendants, some seventeen years ago, 
obtained a piece of land for the purposes of 
their cemetery, and fenced it round with a 
dwarf wall, in which, at two places, there were 
openings i&lled up with iron railings about two 
feet high. Where these railings occurred, the 
defendants planted two yew trees at a distance 
of about four feet from the railing. These 
grew through and beyond the railings, so as to 
project over an adjoining meadow. 

The plaintiff, two years before the alleged . 
cause of action, hired this meadow to pasture 
his horses for a term of three years. After the 
plaintiff had occupied the field for two years, 
his horse, which was feeding in the meadow, 
ate of that portion of the yew tree which pro- 
jected over the field, the wall and rails not 
being sufficiently high to prevent a horse from 
so eating, and died from the effects of the 
poison contained in what he ate. 

The question for our determination is 
whether the death of the horse so occasioned 
afforded any cause of action against the 
defendants. 

There being no pleading in the county court, 
the question is not in any way affected by the 
form in which the cause of action is put 
forward, and the facts, as found by the judge of 
the county court, must be taken as conclusive. 
The only matter, therefore, for our decision is 
whether, upon these facts, any legal liability is 
disclosed. 

The matter might appear to be somewhat 
trivial, but the case gives rise to a question 
which may not unfrequently arise, and, there- 
fore, is of some general importance. Consider- 
ing this, it is remarkable that there is an 
absence of any immediate authority by which 
our decision should be governed, and it is, 
therefore, necessary to determine what are the 
principles of law properly applicable to it. 
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Before doing this, it may be well to state 
shortly what I apprehend to be the effect of the 
finding of the county court Judge. In the first 
place, I consider that the judge has so found 
the fiicts as to the planting and growth of the 
yew trees as to preclude the supposition of 
mere accident, and that the trees must be taken 
so to have been planted and grown with the 
knowledge of the defendants as to make them 
responsible for whatever might be the direct 
consequence of the original planting. 

Secondly, although it is found that the plain- 
tiff saw the horse in the meadow the day before 
it died, it is also found that he was not aware 
of the existence of the yew trees, and I think it 
must be taken that any such negligence on the 
part of the plaintiff as would disentitle him to 
recover is negatived. The mere fact that the 
plaintiff saw the horse in the field would go for 
nothing, and I do not think that he was bound 
to examine all the boundaries so as to see that 
no tree likely to be injurious to his horse was 
projecting over the field he had hired. 

It ought also to be noticed that the decision 
in no way depends upon any question of 
fencing or the co-relative rights and duties 
arising therefrom, and therefore the cases which 
are cited to us based upon these afford us no 
assistance. 

The question seems to resolve itself into 
this : Was the act of the defendants in origin- 
ally planting the tree, or the omission to keep 
it within their own boundary, a legal wrong 
against the occupiers of the adjoining fi^ld, 
which, when damage arose from it, would give 
the latter a cause of action 7 

On the part of the defendants it may be said 
that the planting of a yew tree in or near to a 
fence, and permitting it to grow in its natural 
course, is so usual and ordinary that a court of 
law ought not to decide that it can be made the 
subject of an action, especially when an adjoin- 
ing land-owner, over whose property it grew, 
would, according to the authorities, have the 
remedy in his own hands by clipping. 

On the other hand, the plaintiff may fairly 
argpie that what was done was a curtailment of 
his rights, which, had he known of it, would 
prevent his using the field for the purpose for 
which he had hired it, or would impose upon 
him the unusual burden of tethering or watch- 
ing his cattle, or of trimming the trees in ques- 



tion ; and although the right to so trim may be 
conceded^ this does not dispose of the case, as 
the watching to see when trimming wduld be 
necessary, and the operation of trimming, are 
burdens which ought not to be cast upon a 
neighbor by the acts of an adjoining owner. It 
may also be said that if the tree were innocuous 
it might well be held, from grounds of general 
convenience, that the occupier of the land pro- 
jected over would have no right of action, but 
should be left to protect himself by clipping. 
Such projections are innumerable throughout 
the country, and no such action has ever been 
maintained; but the occupier ought, from 
similar grounds of general convenience, to be 
allowed to turn out his cattle, acting upon the 
assumption that none but innocuous trees are 
permitted to project over his land. 

The principle by which such a case is to be 
governed is carefully expressed in the judgment 
of the Exchequer Chamber, in Fletcher v.Rt/landSf 
U W. R. 799, at p. 801, L. R., 1 Ex. 265, at p. 
279, where it is said . " We think that the true 
rule of law is that the person who, for his own 
purposes, brings on his lands, and collects and 
keeps there, anything likely to do mischief if it 
escapes, must keep it in at his peril ; and if he 
does not do so, is prima facie answerable for all 
the damage which Is the natural consequence of 
its escape." This statement of the law was cited 
and approved of in the judgment of the House 
of Lords in the same case. 

In Fletcher T. Rylands, the act of the defend- 
ant complained of was the collecting in a reser- 
voir a large quantity of water, which burst its 
bounds and flowed into the plaintifTs mine ; but 
though the degree of caution required may vary 
in each particular case, the principle upon which 
the duty depends must be the same, and it has 
been applied under many and varied circum- 
stances of a more ordinary kind, as in Aldreda 
Case, 9 Rep. 75b, where the wrong complained 
of was the building of a house for hogs so near 
to the plaintiff's premises as to be a nuisance : 
Tenant v. Ooldwin, I Salk. 300 ; and others which 
are cited in Comyn's Digest, tit. '« Action on the 
Case for Nuisance"; and in the judgment in 
FUtcher v. Rylande, in all which cases the maxim 
'* Sic utere tuo ut alienum non Iccdaa " was con- 
sidered to apply, and those who so interfered 
with the enjoyment by their neighbors of their 
premises were held liable. 
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other cases of a similar kind may be found in 
the books. Thus, in TSirbevil v. Stamps 1 Salk. 
13, it was held that an action lay by one whose 
com was burnt by the negligent management of 
a fire upon his neighbor's ground^ although one 
of the judges did not agree in the decision, upon 
the ground that it was usual for fiumers to bum 
stubble. In Lambert v. Bessy^ Sir T. Baym. 421, 
the action was in trespass quare elausum frtgU. 
The defendant pleaded that he had land adjoin- 
ing the plaintifi's close, and upon it a hedge of 
thorns ; that he cut the thorns, and that they 
i/Ko inviio fell upon the plaintiff's land, and the 
defendant took them off as soon as he^could. On 
demurrer, judgment was given for the plaintiff, 
on the ground that, though a man do a lawful 
thing, yet^ if any damage thereby be&lls another, 
he shall be answerable if he could have avoided 
it. 

This case was alluded to and approved of by 
Lord Cranworth in his judgment in the case of 
Rylandi v. Fletcher^ in the House of Lords, L.B.j 
3 H. L. 330, 17 W. R. H. L. Dig. 17, where 
he says : " The doctrine is founded on good 
sense. For when one person, in managing his 
own affairs, causes, however innocently, damage 
to another, it is obviously only just that he 
should be the party to suffer." 

It does not appear from the case what evidence 
was given in the county court to prove either 
that the defendants knew that yew trees were 
poisonous to cattle, or that the fact was common 
knowledge amongst persons who have to do 
with cattle. As to the defendants' knowledge 
it would be immaterial, as whether they knew 
it or not, they must be held responsible for the 
natural consequences of their own act. It is, 
however, distinctly found by the judge : " The 
fact that cattle frequently browse on the leaves 
and branches of yew trees when within reach, 
and not unfrequently are poisoned thereby, is 
generally known," and by this finding, which 
certainly is in accordance with experience, we 
are bound. 

Several cases were cited during the argument. 
In two of them, LatPrtnee v. JenkinSj 21 W. B. 
577, L. R. 8 Q. B. 274, and Firth v. B(nDling Iron 
i^pany, 26 W. R. 658, L. B., 3 C. P. D. 264, 
the liability of the defendant was based upon 
his duty to fence. These, therefore, as I have 
already said, throw no light upon the present 
question. In WiUon v. Newbury, 20 W. B. Ill, 



L. B., 7 Q. B. 31, which arose upon demurrer to 
declaration, the court merely decided that an 
averment that clippings from the defendants' 
yew tree got upon the plaintiff's land, was 
insufficient, without showing that they were 
placed there by or with the knowledge of the 
defendant. Mr. Justice Mellor, however, in 
giving judgment, says, after alluding to FUicher 
V. RyUxnda : " If a person brings on to his land 
things which have a tendency to escape, and to 
do mischief, he must take care that they do not 
get on his neighbor's land.*' 

Another case which was cited during the 
argument was that of Ertkine v. Adeane^ 21 W. 
B. 862, L. B., 8 Ch. 766, in which the Court of 
Appeal held that a warranty could not be applied 
by the lessor of land let for agricultural purposes, 
thatjthere were no plants likely to be Injurious 
to cattle, such as yew trees growing on the pre- 
mises demised. This decision obviously rests 
upon grounds foreign to those by which the 
present case should be determined. I notice it 
therefore, only that I may not appear to have 
overlooked it. 

In the result I think that the judgment of 
the^county court was correct, and that it should 
be affirmed with costs. 

Appeal dismissed. 



CURRENT EVENTS. 

CANADA, 

A QcESTiOH OF Preobdbnci.— The following 
letter is published : 

DowNiNO Strbbt, 31st Oct., 1878. 

Sir, — I have the honor to acknowledge the 
receipt of the Earl of Dufferin's despatch, No. 
193 of the 19th July, on the subject of prece- 
dence of the judges of the Supreme Court and 
of the retired judges of Provincial Courts. I 
approve of the arrangement made by Lord 
Dufferin, by which the judges of the Supreme 
Court take precedence after the Speaker of the 
Senate, and I am of opinion that as lately 
decided in the case of New Zealand, and some 
of the Australian colonies, retired judges of 
whatever courts should take precedence next 
after the present judges of their respective 
courts. 

I have the honor, &c., 
(Signed), M. £. Hioks-Biacb. 
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ONIARIO, 

Grand Juries. — The movement for the aboli- 
tion of grand juries, says the Toronto Evening 
Telegram^ lost one of its best friends when Chief 
Justice Harrison died. Whether the grand 
jury system should be abolished or curtailed 
may be a question ; but it is no question that 
as at present constituted it is expensive, cum- 
bersome, and at times unsatisfactory. The 
duties which now devolve upon the grand jury 
could be quite as well discharged by a Public 
Prosecutor, whose duty it would be to determine 
whether the evidence taken at the preliminary 
investigation was sufficient to send the accused 
to trial upon. Such a change in the system 
would result in a great saving of valuable time 
to business men. Besides, the interests of jus- 
tice would be served fully as well by being 
entrusted to the hands of an official versed in 
the law, as they possibly can be by being entrus- 
ted to a number of men to whom the law is a 
sealed book. 

QUEBEC, 

District Magistrates.— The Hon. Judge 
Loranger, in his address to the late Grand Jury 
of the District of Richelieu, referred to the 
abolition of district magistrates, lately brought 
about by the Quebec Legislature. He argued 
that the district magistracy had been very use- 
ful, and that the saving to the country by the 
system was immense. In the Eichelieu District 
the number of cases tried by the district magis- 
trate during the last five and a half years was 
1,106, of which 193 were felonies which without 
a district ma^strate would^have had to be tried 
by jury. The expense of each case if tried by 
jury would have been at the very least $100, 
or an aggregate sum of $19,300, out of the 
public treasury, whereas the salary of the dis- 
trict magistrate for that period was only $7,000, 
making by the change a clear gain of $12,300 
for the people. 

IRELAND, 

Crimb in Ireland. — ^A remarkable fisK^t, says 
a Dublin correspondent, is stated in the volume 
of Judicial and Criminal Statistics for 1877-78, 
issued lately in Dublin, that of the whole num- 
ber of crimes in Ireland, 6,328, not disposed of 
summarily, 3,292, or more than hal( occurred in 
the Dublin metropolitan district. Agrarian 



crime shows an increase up to the 30th of June 
of the present year, but a slight one, and chiefly 
in intimidation by threatening letters. They 
trace thirty-three cases of intimidatory crimes 
to the murder (»f Lord Leitrim. 

Extraordinary Speculation. — The Master 
of the Rolls in Dublin recently made some 
p^rong observations upon the case of the widow 
<>t an iron merchant named Vincent^ who, 
iaaving been granted limited letters in admin- 
isi ration on her husband dying intestate, had 
applied £30,000 to her own use and to the loss 
of her children, selling shares in a variety of 
companies for the purpose of stock-broking 
ventures, which companies agreed to the sale 
at her instance, although informed of her 
having only a title in certain cases to the 
receipt of dividends. Mrs. Vincent offered her 
creditors 5s. in the pound, and bills remained 
unpaid of tradesmen of every class, and also 
to a stock-broking firm for balances in respect 
to Stock Exchange transactions. The Master 
of the Rolls saidjnothing in fiction was wilder 
or more deplorable. The splendid fortune of 
the minors had been scattered to the winds. 
He added that every pound of the money should 
be traced. On that he was determined. He 
hoped the companies would restore the 
property. 

SCOTLAND. 
The Glasgow Bank and thi Liability of 
Trustees.— A question of very great importance, 
not only to the parties immediately concerned, 
but also to the public generally, is likely soon 
to be raised, says the Staiuii, in connection with 
the Glasgow Bank fiiilure. It is whether trus- 
tees who are holders of shares in the bank are 
to be held personally liable, like other share- 
holders, or whether their liability is to be limi- 
ted to the amounts of the trust estates which 
they represent. There is no doubt whatever 
that at English law the liability of trustees is 
not subject to any such limitation. The Scotch 
law on the subject, however, is by no means so 
clear. 

FRANCE, 
Judicial Sbparatiohs.— From 1846 to 1850 
there was an average of l,080 judicial sepai*- 
tions in France, which in 1876 had increased 
to 3,251. Only fourteen separations in the 
hundred are asked for by the husband. 
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DALLAIRE AND ORAVEL, 

The question decided by the Court of Appeal 
in this case (p. 15 » is one of considerable impor- 
tance in the law of real estate. The &cts were 
yeiy simple. Dallaire acquired a certain im. 
moyeable during bis nuuTiage,and the proi>ert7 
became a conquH of the community which ex- 
isted between him and his wife. The latter 
died in 1870, leaving six children of the mar- 
riage. Five years after the death of his wife, 
Dallaire hypothecated the immoveable in ques- 
tion as security for a loan of $600 which he 
effected at the time. The hypothec was given 
on the whole property and was duly registered. 
The hypothecary creditor being about to bring 
the property to sale, under a judgment which 
he had obtained against Dallaire, Em61ie Dal- 
laire, one of the six children, came in by opposi- 
tion, and claimed a sixth of one half of the im- 
moveable, as heir-at-law of her deceased mother. 
The creditor contested the opposition, alleging 
thai the father had remained the apparent pro- 
prietor of the immoveable, and that the oppo- 
sant, not having caused the transmission by 
succession to be registered, as required by Art. 
2098, had lost her right as against the holder of 
a duly registered hypothec. 

The terms of Art. 2098 are as follows: — 
^ The transmission of immoveables by succes- 
sion must be registered by means of a declara- 
tion, setting forth the name of the heir, his 
degree of relationship to the deceased, the name 
of the latter, the date of his death, and, lastly, 
the designation of the immoveable." And the 
clause which follows says :— " So long as the 
right of the purchaser has not been registered, 
ail conveyances, transfers, hjrpothecs, or real 
rights granted by him in respect of such im- 
moveable are without effect." 

The question, then, was whether the heir, 
who, it must be remarked, did not derive her 
title from the same person as the hyx>othecary 
iTCHlitor, was deprived of her right by the fiiilure 
to register. If she was not, then the registrar's 
certificate, showing the property to be free 



from all claims, was calculated to mislead. And 
on the other hand, if the heir was cut out from 
her right, then it would follow that the act of 
the father in hypothecating property which did 
not belong to him, might deprive his children 
of the inheritance coming to them from their 
mother. The Court of Appeal decided that the 
heirs were not deprived of their share in the 
immoveable, and that the penalty of failing to 
register the transmission by succession is not 
the loss of their right, but merely that con- 
veyances, transfers, hjrpothecs, or real rights 
granted by them in respect of the immoveable 
are without effect. 



THE ENGLISH CRIMINAL CODE. 

The draft of the new criminal code has been 
under the consideration of commissioners, b^ 
pointed at the end of last session, and the 
amended draft will probably be laid before the 
House of Commons at an early date. The steps 
taken in England towards codification have 
been watched with considemble interest in the 
United States and Canada, and we give our 
readers elsewhere an article written by an ex- 
perienced lawyer of the former country, in 
which several features of the proposed code are 
discussed and criticised. 



REPORTS AND NOTES OF CASES. 



SUPEBIOR COURT. 

Montreal, December 20, 1878. 

Mackat, J. 

BiTHUNi et al. V. Chabluois. 

Rentes CtmetUuSea—Preeer^tion — Parole TeeU- 
many. 

Held, that arrears of rentes eoiutifti/eff are prescribed 
by five years • 

2. That renonoiation to such prescription cannot be 
proved by parole testimony, when the amount de- 
manded IB over $50. 

Maokat, J. This is a suit by the owners of 
the seigniory of Bigaud against a tenant of 
land there for $126.24 due up to 29th Sep- 
tember, 1877, inclusively, of rerUee eoneUttUee^ 
representing the abolished cene, sixteen years 
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being claimed. The defendant hj plea tenders 
the sum of $39.45 for the last five years' rewlei, 
bat says that the rest of the claim is prescribed. 
One question is : Are such rentes prescriptible 
by five years ? Another is, whether in the pre- 
sent case the prescription acquired has not 
been renounced by acts and acknowledgments 
of the defendant? Upon the former point I 
am with the defendant. Our Consolidated 
Statutes, cap. 41, support the defendant, and so, 
I would say, does our old law. On the second 
point, the parties have been at enqu^te, and to 
prove renunciation to the prescription a witness 
has been examined, to whom questions have 
been put (under reserve of objections by defend- 
ant), the answers to which prove renunciation 
and promises by the defendant to pay, request 
for delay, kc. It is to be observed that this is 
parole proof to support a demand persisted in 
of &r more than fifty dollars. The proof has 
been objected to as illegal, and upon the objec- 
tions reserved I am with the defendant; the 
evidence going to prove a renunciation to pre- 
scription is declared of no effect. The demand 
in controversy being over fifty dollars, must 
control, and it cannot be admitted that the evi- 
dence referred to ought to make gain to plaintiff 
for a sum not exceeding fifty dollars, comprised 
in the larger sum of the demand. See Merlin, 
Bep., vo. "Preuve," also Danty, p. 416, edition 
of 1769. 

Bethune, for plaintiffs. 

Oeofrum, Rinfretj Archambavlt ^ Dorion^ for 
defendant. 



COBPOBATIOH OF 8t. MaBTIW V. CamTIN. 

Public Roadf What is Neeeseary to show the 
Existence of. 

A village corporation seeking to have a lane de- 
clared a public road, most establlBh by positive evi- 
dence the existence of the right alleged. It is not 
sufficient to show that inhabitants of the village 
pawed by the lane in question,— more especially 
where the facts appear to indicate that the lane was 
opened originally for the private convenience of ad- 
joining proprietors. 

Mackat, J. The plaintiffs sue to have a 
laue in the Village of St. Martin declared a 
public road under the plaintiffs' control, and to 
have defendant ordered to discontinue encroach- 
ments and barriers upon it, and condemned to 
pay $500 damages for having disturbed plain- 



tiffs and the public in their rights to the laae. 
The declaration alleges immemorial use of that 
lane by the general public, and that the plain- 
tiffis had notified defendant to discontinue his 
trespasses. The plea denies that the lane 
alluded to is a public read, and sets up that it 
is a piece of private property, which the defend- 
ant, whose land adjoins, has had right to use in 
common with all the proprietors whose lands 
adjoin. The lane in question is a ciii de too 
fifteen feet wide ; entry to it is from the Main 
street of the village, and it runs till it strikes 
the lands of two men, Gauthier and Charette. 
It makes a sortie, extra, for these men's lands, 
which have other outlet, but the villagers who 
might be disposed to walk about upon the lane 
would have to confine themselves to it, for they 
would be trespassers, if going beyond, they were 
to pass over Gauthier's and Charette's lands. 
The histoiy of the first opening of the lane is 
dark ; the plaintiffs show no ancient plan, nor 
deeds, dedicating, even impliedly, this lane 
space to the public. The plaintiffis have never 
spent a cent upon the lane. Curasson says 
that communes often pretend claim to ehemms 
privis as ehcmins eommunauz^ sometimes under 
pretext that the inhabitants pass there daily. 
(P. 239, Edition of 1842. Actions Poas.) The 
ftcts articulated by the communes^ he says, must 
be bien appr^cUs. The passage of the people 
may have been by leave and license, or tole- 
rance. »»Ce8 faits de passage seuls, quelque 
nombreux et multiplies qu'ils fussent, seraient 
Equivoques." But, he adds, if « aetes de voirie^'^ 
« r^rations/aiteSf'^ &c., Ac, have been, also, and 
if there are old plans, giving these lanes or pas- 
sages the name of road, there would be more 
to support the communes. Further on, he says 
« Le passage des habitans ut singidi n'est pas & 
considerer, si surtout le chemin, boidant ou 
traversant des heritages particuliers, pantit des- 
tine k leur service, et qu'U exlste ^ proxiniit6 
de veritables chemins de communication.'' 

Applying these principles and considering 
what is proved in the present case, I consider it 
impossible to maintain the phantiflfe' action 
The pUintiffs had burden of proof, and have 
fidled to prove their allegations. The lane in 
question, firom all that I can see, is a mere che- 
min d'eaptoUaUon which we may presume the ad- 
joining proprietors or some of their auisure pro- 
bably the owners of a potashery that formerly 
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existed, established for the « desserte de lenr 
fonds respectifB, qui peuvent avoir, jadis, ap- 
partenu k un seul propri^talre." — (p, 246 Cu- 
rasBon.) The plaintififo seem to me to be fight- 
ing, by the action, in the interest of Charette 
or private person who wants to get issue by this 
lane from land at the end of it to the village 
main street. The value of the subject in liti- 
gation looks to be veiy small to plaintifb, in 
any aspect. Bat the costs of this case will be 
huge. Twenty-two witnesses have been ex- 
amined, and at the end of the enqudte, the 
plaintifib' case is seen to be totally weak. The 
action is dismissed with costs. 

Ouimet i Co., for plaintiffs. 

Loranffer j* Co., for defendant. 



COURT OF QUEBN»8 BENCH. 

Montreal, December 21, 1878. 
PfeanU:— Douov, C. J., Mokk, Ramsay, Tissisb 

and Cboss, JJ. 

Fadtiux, Appellant, and Thb Mohteial Loan 

k MoBTGAOB Co., Respondent. 

Sheriffs Sale— NuUity^ Procedure. 

HM, that the sale by the SheniT of huid eitaated 
within the Pariflh of I'Enfant J^sos, a duly erected 
pwish for all eivil pnrpoees, ooold legally take place 
at the Chareh door of said parish only, and the sale at 
the Sheriff*fl office was a nullity. 

SL Such nullity may be invoked by a hypothecary 
ereditor by petition, duly served on the parties inter- 
ested ; or by opposition filed after the sale, containing 
aU the essential allegations of a petition en nuUiti de 
dient. 

The appellants, hjrpothecary creditors, by 
opposition asked to have the Sheriff's sale set 
aside, the ground being that whereas the pro- 
perty was situated at Coteau 8t Louis, in the 
Pftiish of TEnfiEmt J6sus, (formerly part of the 
Firish of Montreal), and the sale could only 
take place at the Church door of the former 
parish, the Sheriff had conducted the sale at 
his office in Montreal. 

The judgment of the Court below, which dis- 
ndssed the opposition, was reversed in appeal, 
the reaaonfl assigned being that at the time of 
the sale the PBrish of TEnfiint J6sus was duly 
erected for all civil purposes, and under 671 
C. P., the property could only be sold at the 
Church door of such parish. The sale at the 



office of the Sheriff of Montreal was a nullity, 
and the opposition of the appellants, hypo- 
thecary creditors, which contained all the 
essential allegations of a petition en nuUit^ de 
dfcret, and under 715 C. P. was sufficient, 
must be maintained. 

Judgment reversed. 

DoiUre j* Co, for appellant. 

Cramp for respondent. 



Dallaibb, Appellant ; and Obavbl, Respondent. 

CommunUy — Regietraiion — Heir-at4aw — ArUele 

2,098, C. C, 

Heldt that the husband cannot hypothecate more 
than his own half of an immoveable of the com- 
munity which existed between him and his deceased 
wife ; and the heirs at law of the wife, though they 
have failed to register their title as required by C. C. 
2/)96, may claim the wife's share, in preference to the 
mortgagee whose hypothec is duly registered. 

A husband, after his wife's death, hypothe- 
cated the whole of an immoveable, eonquet of 
the community which had existed between him 
and his wife. The property being about to be 
sold at the instance of the hypothecary cre- 
ditor, the appellant as heir-at-law of the wife, 
filed an opposition t^n de dietrairef claiming her 
share of the wife's half. The opposition was 
contested by the creditor, on the ground that 
the title of the opposant had not been regis- 
tered as required by Art. 2,098. The contesta. 
tion was maintained by the Court below. 

In appeal, this Judgment was reversed. The 
Court remarked that no delay was fixed by Art. 
2,098 for the registration of title by heirs, and 
the omission to register did not involve for- 
feiture of their rights with regard to third 
parties who had registered. 

Judgment reversed. 

Longpri j- Dugae for appellant. 

M, E, CharperUier for respondent. 



SOME CRIMINAL CASES. 

In some of the recent southern and western 
reports, we have found a number of notewor- 
thy and rather curious criminal cases ; 

In Cole V. People, 84 111. 216, the defendants 
were indicted under a statute for a finaudulent 
conspiracy to 'Mnjure the administration of 
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public justice/' by unlawfully and fraudu- 
lently attempting to obtain a decree of divorce. 
This statute would seem to be very vague in its 
provisions, and there Is not much satis&ction 
in the prevailing opinion of the court which 
affinned a conviction. Two judges dissented 
on the ground that the indictment did not 
sufficiently specify the offence. The indict- 
ment simply charged a fraudulent attempt to 
obtain a decree of divorce, without specifying 
the means used. Of this, one judge dissenting 
remarked : 

The obtaining of a divorce, is not in itself an 
unlawful act. On the contrary, it is authorized 
by statute, and can only become unlawful when 
the means by which it is sought to be obtained 
is unauthorized by law -, and under the rule laid 
down by the foregoing authorities, those means 
must be particularly stated in the indict- 
ment." 

The other dissenter remarked : 

t< This charge, thus stated, does not give the 
accused, as the Constitution requires, <the nature 
and cause of the accusation ; ' nor is the offence 
stated < so plainly that the nature of the offence 
may be easily understood by the jury/ as re- 
quired by the statute. What do we learn from 
this indictment as to < the nature of the offence,' 
or <the nature and cause of the accusation? ' 
Did they conspire to bribe the judge in order 
to procure the decree, — or to bribe a sheriff 
to pack a jury in the case, — or to corrupt a jury 
already selected, — or to bribe the opposing at- 
torney to betray his client, — or to impose upon 
the court with a forged deposition? What 
was the nature of the offence which the grand 
jury passed upon in finding this indictment? 
No man can tell from reading this indictment. 
The record shows that the evidence on the trial 
tended to establish two offences: First, the 
procuring of a strange woman to fiilsely per- 
sonate Mrs. Cole and receive service of the 
summons; and second, an attempt to induce 
Ifi^or to give fidse testimony at the hearing 
of the cause. No such offence, however, is 
pointed out in the indictment The accused 
axe presumed innocent, until proven guilty. 
These defendants, if really innocent, could 
have had no idea, before the trial, of the nature 
of this accusation." 

SuUiwe V. suae, 63 Ala. 477, was an indict- 



ment, under a statute, for stealing part of an 
« outstanding crop of com." The prisoner 
had pulled eight or ten roasting ears from the 
standing stalks. His counsel asked the court to 
charge : « Ist. That an outstanding crop of 
com is a cereal matured, and in a condition to 
be gathered into a house. 2nd. That com is 
grain nnreaped and unthreshed. 3d. That out- 
standing com is that which remains beyond 
the proper time of housing, or matured com in 
a condition to be housed." This was refnsed, 
the prisoner was convicted and the judgment 
was affirmed. The court observed : 

" There is no room for doubt that the statute 
under which the indictment was found intended 
to change the common-law principle, that the 
severance and asportation of com or cotton, 
whether in an immature or mature state, from 
the freehold, was a mere trespass, and convert 
it into the offence of grand larceny. The word 
( com ' and the words < outstanding crop ' are 
not technical, and have a popular signification 
which cannot be misunderstood. < Com, ' herei 
whatever it may elsewhere signify, or whatever 
it may have signified elsewhere, does not mean 
a cereal, or wheat, or barley, or oats, or mere 
grain. It means that which is termed Indian 
maize, and is and has been the principal bread- 
stuff here. ' An outstanding crop * we all 
understand to mean, a crop in the field — not 
gathered thence and housed, without regard to 
its state. It is an outstanding crop from the 
day it commences to grow until it is finally 
gathered from the ground on which it is planted 
and taken away. There are doubtless interven- 
ing periods when its severance and asportation 
would be a mere trespass, and not larceny 
under the statute. When, however, com has 
reached that state that it may be an article of 
food for man or beast, and of consequence ven- 
dible as such, its severance and asportation is 
within the mischief against which the statute 
was designed to protect, and within its words.'' 

In Beery v. United Staiee, 2 Col. 186, the 
prisoner was indicted for tUaling, from a post- 
office, a packet containing $40 in currency and 
$1,000 in gold dust, which was intended to be 
conveyed by post. The language of the statute 
under which he was indicted was, ^^ taking a 
letter or packet which contains an article of 
value," etc. The indictment was adjudged 
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good, and it was also held that whether the cur- 
rency or gold dnst was mailable matter was not 
material. In the same case the prisoner had 
been indnced by promises of &Yor and by threats 
to produce the dust and make some confessions. 
The erldence was that the witness advised the 
IMJBoner to make fall restitution, and said if he 
did so it would go easy with him ; that it would 
be better for him to confess ; that the door of 
mefoy was open, and that of justice closed; 
that he threatened to arrest him, and expose his 
ftmHy, if he did not confiess, and the like. The 
court granted a new trial on account of the 
admission of the confession in evidence, but 
ruled that the fiu^t of the production of the gold 
dust was admissible. One Judge dissented, 
avening that the exclusioQ of confessions 
induced by promises or threats ** is one of those 
▼eaenble errors abounding in the law, which 
resi altogether upon authority, and axe respect- 
able only for their antiquity." He bases this 
upou the giound that the law admits the ftct of 
the production, by the prisoner, of the article 
stolen, because so much is a iact ; and claims 
tibat consequently the confession ought to be 
receiTod because this &ct stamps it as true. He 
concludes thus : 

«In other words, the receiyed doctrine in- 
TolTes this absurdity, that while, in passing 
upon the primary question whether the evidence 
shall be received, the court, notwithstanding 
the corroborating circumstances, shall find the 
confession probably untrue, and therefore ex» 
elude it, the Jury, considering the same evi- 
dence, may find the very &ct confessed to be 
absolutely true." 

Another case of enforced confessions, and one 
illustrative of some phases of western justice, is 
Montana v. McClih, 1 Mon. 394. The reporter 
iddllfolly omits to inform us what the prisoner's 
offence was, but at all events he was found 
guilty on his confessions alone. Part of the 
oonfeasions were made to the sheriff at the time 
of the arrest, and after the sheriff had told him 
it would be better for him to confess. The bill 
of exceptions also showed the following : 

^ In addition to the above, further evidence 
being adduced that a mob of one hundred men 
were around and about the jail where defendant 
WAS oonfined at intervals of nearly all one day • 
that threats were frequently made against de- 
fmdant tlaft if he did not confess he would have 



one hundred lashes, would be hung, etc. ; that 
word was brought to defendant that one person 
confined with him and recently taken out by 
the mob had been hung ; that the names of de- 
fendant and others confined in jail and ad- 
dresses of their parents and firiends had been 
taken down by John Guy, deputy sheriff; in 
writing, with their knowledge ; that in conse- 
quence of these threats and demonstrations, de- 
fendant was greatly excited and alarmed so 
that lie shed tears ; and further, no evidence 
being produced that the inducements held out 
by the said deputy sheriff, John Guy, were at 
any time withdrawn, or that the mind of the 
defendant was at any time freed from the ap- 
prehensions occasioned by said violent threats 
and demonstrations ; the court admitted as evi- 
dence confessions of guilt made by defendant to 
said Guy at intervals for several days after- 
ward." 

The appellate court thought this a little irre- 
gular, and gave Mr. McClin another chance for 
his life or liberty, whichever it may have been. 

OtrrUh V. SlaUy 63 Ala. 476, is a very inter- 
esting case, and well considered. The prisoner 
was indicted by the name of F. A. Oerrish, for 
taking pictures without a license. He pleaded 
that his name was not F. A. Gerrish, but Frank 
Augustus Gerrish, and that he was generally 
known as Frank A. Gerrish, and that this was * 
known to the grand jury that indicted him. 
The plea was held good, being supported by 
proof. The court observed : 

« We agree with the Supreme Court of Con- 
necticut in Tweedy v. Jarrif, 22 Conn. 42, that 
letters of the alphabet, consonants as well as 
vowels, may be used as the names of persons, if 
given to them as such. The same was held in 
Reffina v. DaUj 6 Eng. L. k Eq. Bep. 360. A 
declaration to a set. fa, upon a recognisance 
described the Justices before whom it was en- 
tered as Lee B. Townshend, Esq., and J. H. 
Harper, Esq., to which objection was taken by 
demurrer^ that their full names should be set 
out Lord Campbell, C. J., said : < But I do not 
know that these are initlalB. I do not know 
that they were not baptized by these names. 
And I must say that I cannot acquiesce in the 
distinction made in the cases referred to, that a 
vowel may be a name, and a consonant cannot. 
. . . . Why may not parents, for^ reason 
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good or bad, saj that their children should be 
baptized by the name of B, C, D, F or H ?' " 

" However proper it may be, in the hnrry of 
dally life, and on nnimportant occaaions, to 
write one's own name, or the names of others, 
in the shortest intelligible manner, it is not 
allowable to do so in so grave and solemn an 
instrument as an indictment by a grand jury 
under oath, which denounces the person de- 
nominated in it as a violator of the law, with 
intent to have him sought out from the rest of 
the community, and arrested and brought to 
punishment. And solicitors and grand jurors 
• ought to be diligent to find out and insert in 
their indictments the true names of those whom 
they thereby accuse. Of coarse, every one who 
can spell correctly, and knows a person's name, 
knows also the initial letters of it, and can 
testify that he is well known by those initials. 
But they do not thereby become his name. F 
is not Frank ; H is not Henry ; and the names 
of persons are not changed in the understand- 
ing of anybody because they are denoted by 
.the initial letters used in 8i>elling them. And 
if any man who is known by the initial letters 
of his name may be designated by them in an 
indictment, when the true name is also known, 
then everybody may be indicted by initials 
merely ; for, of course, every one who knows 
the name of another knows also the initials 
of it." 

Another case, involving confessions, is San^ 
son V. StaUj 64 Ala. 241. The reporter's state- 
ment is as follows : 

^ The appellant was tried and convicted Ibr 
horse-stealing. The only evidence criminating 
him was a confession made to the owner of the 
mare, and the fact that the horse was found 
where he said she was in his confession. The 
confession was made under the following cir- 
cumstances : The owner of the mare met him, 
and said to him, < Sam, yon have taken my mare, 
and I want to know what you have done with 
her.' Defendant denied any knowledge of the 
whereabouts of the horse, and the owner then 
said : < Now, Sam, if you don't tell me where 
my mare is, I wUl arrest you, and it will be too 
late to confess it then.' He again denied hav- 
ing stolen the mare, and was then arrested and 
carried before a justice of the peace. After 
arriving at the house of the justice of the peace, 



the defendant said : < Mass John, I will tell you 
where your mare is.' Witness told him it was 
too late. Defendant said he < would tell any 
way,' and said : < I stole the mare and she is at 
the Pott's place, over the river, tied out in. the 
cane,' and stoted his uncle would show him 
where she was. Witness sent one Beck, a 
colored man, for the maie, and he got her." 

These confessions were admitted under the 
prisoner's objection. The court sustained the 
conviction, holding that the confessions were 
voluntary, the influence of the threats having 
passed away. This is a pretty close ruling, bnt 
it is perhaps good enough for » darkies," who 
steal white folks' horses. 

In the same State the courts do not allow 
themselves to be imposed on by the ingenuity 
of counsel. Thus, in ffoUy v. State, 54 Ala. 
238, an indictment for taking and canying away 
a portion of an outstanding crop of com was held 
good, although the statute employs the word 
i)ar< instead of portion. Again, in Washington 
v. StaUj 53 Ala. 29, it is held that an indict- 
ment concluding, < against the peace and dignity 
of the State of Alabama," instead of ''against 
the peace and dignity of the same," is not de- 
murrable. 

Bobinson v. State, 64 Ala 86, is a singular 
case. Mr. Bobinson was on a railroad freight 
train, and having no ticket, was ordered by the 
brakeman to get of!^ and did so, without waiting 
for it to stop; and when the caboose passed 
him, the conductor threw << some small article" 
at him, and thereupon Mr. Bobinson drew a 
pistol and fired three times, not at the con- 
ductor, but at the brakeman, on the top of the 
cars. The court affirmed a conviction of as- 
sault with intent to murder, seeming to lay 
some stress on the circumstance that the pri- 
soner had fired at the wrong man. They say : 

^ No matter what the rudeness of the con- 
ductor toward defendant may have been, if the 
evidence showed that the latter was actuated by 
malice or revenge for being put off a train, 
where he had no right to be, in shooting at 
another person, a brakeman, and not by the 
conductor's supposed maltreatment of him after 
he was put off, the provocation would not r«. 
duce the offence to one of less criminality." 

The attempts of the courts in the south and 
west to preserve the order of religious < 
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blies are commendable. State v. Hinton^ 31 
Ark. 638, holds that an indictment, charging a 
disturbance of a religious congregation " bj 
acting and talking in a manner that was calcu- 
lated to disturb, insult, and interrupt said con* 
gregation," was good under a statute providing 
a punishment for disturbing such a congrega- 
tion, " bj using any language or acting in anj 
manner that is calculated to disquiet, insult or 
interrupt said congregation ;" that the character 
of the language, or the particular words, need 
not be given ; and if the disturbance is by 
acting, the better practice would be to indicate 
iu general terms, without alleging the details, 
the general character of the disturbing acts. 
The court rexnark : 

« The argument of counsel for appellee, that 
he may have been talking under the influence 
of the spirit, may be more appropriately ad- 
dressed to a jury after they shall have heard all 
the evidence in the cause. A sensible jury 
will, no doubt) be able to determine whether he 
was talking under the impulse of a good or bad 
spirit — whether he was expressing religious 
emotions, as some enthusiastic people do, or ill- 
manneredly talking, with a contemptuous disre- 
gard for the quiet of the congregation. The 
motive of the accused may be well left to the 
jury, under the advice of the court." 

In HaU V. StaU^ 67 Tenn. 192, the defendant 
was indicted for disturbing religious worship. 
The evidence showed that <<Holt was outside 
the house, near the door ; that it was dark, and 
defendant came around, some six or eight feet 
from the door, and seemed to be shuffling his 
feet on the ground, or something like he was 
dancing, and appeared like he had been drink- 
hig ; but they did not know that he had drank 
anything. He used no loud talk, or anything 
of the aort. Witness did not know that any 
one was disturbed in the house or out of the 
house ; that witnesses were not disturbed, but 
that their attention was attracted by what was 
done. The dancing of defendant attracted their 
attention." For this Terpsichorean intrusion 
Mr. Holt was held amenable. 

In StMoH V. StaU^ 57 Tenn. 178, the court 
held, where a plea of temporary insanity or 
dekrium trement was set up to excuse the murder 
of the prisoner's wife, that if the prisoner knew 
the difference between right and wrong, at the 



time in question, he was responsible for his act. 
From the fact that the court in its opinion uni- 
formly writes « cfefen'ttm," we infer that the 
honorable court is not &miliar with the dis- 
order in question. So much cannot be said for 
the reporter, however, for he spells the word 
right in the syllabus. The court affirmed a 
conviction, saying, however, " several years have 
elapsed since the Ifatal tragedy, and the pri- 
soner has doubtless suffered much, and may be 
entitled to sympathy." But as the court else- 
where says, << It appears the prisoner was in- 
toxicated the night previous to the killing, but 
at the moment of the killing was not," we are 
curious to learn the application of the « sym- 
pathy," unless a man is to be pitied because he 
has the misfortune to kill his wife in a moment 
of irritability after a carouse. — Albany Law Jour^ 
nal. 



TEE PROPOSED CRIMINAL CODE OF 

ENGLAND, 

• 

It seems probable that a long-delayed reform 
is at last to be accomplished. The laws of 
England for the punishment of crime, and also 
for the enforcement of civil rights, are in a 
condition of ever-increasing complexity. They 
are scattered through fifty volumes of statuteSi 
and may be found declared and elucidated by a 
search through twelve hundred volumes of 
reports. Eighteen thousand acts of Parliament 
and one hundred thousand cases, besides un- 
written rules and principles, briefly comprise 
the law of England. Statutes have been re- 
pefbled, decisions overruled, but no mark dis- 
tinguishes the living from the dead. The 
rig)its of husband and wife, of landlord and 
tenant, are established by various enactments 
of law-makers, from the Saxon dominion to 
the reign of Victoria. They are settled by 
authorities ranging from the treatise of Glanvil 
to the decisions of Cairns. The duties of a 
coroner, and the power of the crowner's quest, 
ire contained in acts of Parliament extending 
from the time of Edward I. to 1876. A study 
of the statutes from the last of Victoria to the 
first of Henry III. might Be necessary to decide 
upon the limits of a crime and the extent of 
its punishment. 

In a case of high treason, the counsel, on be- 
ginning his examination, would find that^ in 
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the reign of Edward II., a man who nnlawfiilly 
took the king's veniBon, or stole his fish, was 
guilty of this grave offence, and liable to its 
terrible punishment. From thence he would 
go to the 25th of Edward III., where treason 
is defined and limited, in a statute which has 
few superiors for brevity and clearness of ex- 
pression, as compassing or imagining the king's 
death, levying war against him, or giving his 
enemies aid or comfort. This, however, would 
be but an imperfect guide ; for, after examining 
the 5th and 6th of Edward VI., he would fiikd 
that a long series of decisions by subservient 
judges under the Tudorsand Stuarts had greatly 
extended the statute, and declared acts, seem- 
ingly very remote from high treason, to be in 
the ey« of the law compassing the king's death 
or levying war against him. Coming later, he 
would find the dangerous extension of the 
crime sought to be established in tbe prosecu- 
tions brought in the alarm of the French 
Revolution and the act of 1795, which swept 
most of the former decisions into the statute- 
book. This again, in 1848, was amended by a 
provision that such offences might be pro- 
secuted either as high treason or as felony; 
while other statutes of William, George III.) 
and Victoria would throw additional light or 
obscurity on his client's rights and liabilities. 

In many less important crimes succes- 
sive statutes have been passed in disregard 
of each other, and the endeavor to ascertain 
the actual condition of the law would be almost 
hopeless. In some branches 5f criminal law, 
as in the case of murder, the definition has 
been broadened by succensive decisions. Theft, 
on the contrary, has been narrowed, until there 
are not merely loop-holes for escape, but gates 
as wide and numerous as those of Babylon, 
through which the criminal may walk in safety. 

The need of codification in English law has 
long been apparent. Even Edward VI. said, 
" I could wish that, when time shall serve, the 
superfluous and tedious statutes were brought 
into one sum together, and made plain and 
short, to the intent that men should better un- 
derstand them." The time that should serve 
for the fulfilment of the royal wish has been 
tardy in coming, and the statutes have grown 
ever more superfluous and tedious. 

The poet of the present day has accurately 
described its law : 



** The lawless science of our law. 
That codeless myriad of precedent. 
That wilderness of single instances." 

But the habitual disinclination of the Eng- 
lish, and especially of their lawyers, towards 
change has stayed the reform. In 1816, a con- 
ference of both Houses of Parliament solemnly 
decided that any codification of the English 
statutes was impracticable. Reformers, like 
Bentham and Austin, protested against the con- 
fusion of laws which then existed ; but, though 
their influence was in many waye beneficial, it 
did not effect any reform in this respect. In 
1854, all the law jndgee protested against a 
code which should substitute written rolea for 
the unwritten and elastic doctrines of the com- 
mon law. 

The idea of a scientific code was first carried 
out in reference to India. Macaulay's great 
genius was employed in preparing a code which, 
in apt, accurate, and happy phraseology and de- 
finition, &r surpasses the efforts of most law- 
yers who have made their own science their 
exclusive study. Not, however, until 1860 did 
any portion of Macaulay's work become law. 
At that time the penal code of India was 
adopted, — a work which had been carried on 
and completed by others, but to which his 
labors had largely contributed. A civil code 
for India has since been in part adopted. 
* Sir James Stephen has long borne a con- 
spicuous part in such labors. He was engaged 
in the preparation of parts of the Indian code. 
In 1863, in his "General View of Criminal 
Law," he sketched many of the reforms which 
finally seem about to pass into the staitite- 
book. Later, in his ** Digest of Criminal Law/* 
he condensed with extraordinary brevity and 
clearness the existing principles of criminal 
jurisprudence. 

The English have of late shown an unusual 
readiness for legal change. The long-estab- 
lished and vigilantly guarded bounds of con&- 
mon law and equity have been obliterated. 
Courts which can be traced back almost to the 
Conqueror have been swept away. The House 
of Lords has narrowly escaped extinction as a 
court. A radical modification of the criminal 
law is therefore an easier task than at any 
previous period, and the bill introduced at the 
last session of Pariiament, with some modifioa^ 
tionsy will probably, during the coming year, 
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become the law of England. Sir James Stephen 
is, as it is understood, the author of the entire 
bill, though the judgment of the constituency 
which regarded the author of " Ginz's Baby" as 
a fitter representative in Parliament prevents 
him from advocating his measure there in 
person. 

The list of the acts repealed by this bill 
shows the extent of the field over which it was 
necessary to travel. Ninety-seven acts of Par- 
liament are repealed, in whole or in part, be- 
ginning with the 23d of Edward I., and ending 
with the 39th of Victoria. The first statute is 
one as to breaking prisons. The last is the 
Merchant Shipping Act, passed to prevent send- 
ing ships to sea in an unsafe condition. The 
earliest act g^ouods against an offence which 
might occur in a comparatively simple state of 
society. Sending ships to sea, so cheaply built, 
80 heavily loaded, and so amply instured that the 
certainty of profit compensates for the peril of 
sailors, shows the fhll, ripe development of the 
commercial spirit of the age. 

The code first specifies the punishments to 
which criminals are subject. Among these are 
floggii^ And whipping. Flogging is the in- 
fliction of not over fifty strokes on a person 
over sixteen; whipping, the infliction of not 
over twenty-five strokes with a rod on a boy 
nnder sixteen. These punishments are used in 
England at present, and over the lowest and 
most brutal classes of the community they exert 
a preventative influence much stronger than 
any fear of imprisonment. The latter is no 
great hardship to many, and is considered 
among their comrades no special disgrace. The 
fear of pain is strongest among the most brutal, 
and flogging exposes them to derision and 
ignominy among their most depraved associates. 
Imprisonment is not, as philanthropists would 
dream, for most criminals, a place where their 
time is devoted to regret for past crime, and a 
pious resolve of a better life in the future. The 
retirement of the hero of some assault with in- 
tent to kill is by no means that of Saint Francis 
of Asrisi or of Thomas a Kempis. They must 
be frightened from evil-doing ; and the pros- 
pect of a comfortable prison does not have that 
effect. Punishment should be made disagree- 
able for the class who undergo it. A happy 
prison is not a social desideratum. 

The number of strokes and the instrument 



are specified by the court, and any abuse is thus 
guarded against. Solitary confinement is en^ 
tirely done away with, which is a judicious 
change. Another provision seelns foolish ; and, 
as the codifier has formerly expressed his dis- 
approval of it, his usual boldness in amending 
the law seems here to have failed him. Im- 
prisonment is divided into imprisonment with 
and without hard labor, and simple imprison- 
ment. Simple imprisonment is confinement for 
crime, but in a class of offences where the 
statute has said the person imprisoned is not to 
be regarded as a criminal prisoner. As Sir 
James has remarked, it is difficult to see why it 
should be in a judge's or any other person's 
power to declare that a man convicted deserves 
punishment indeed, but punishment expressly 
intended to inflict only inconvenience as dis- 
tinguished from disgrace. The popular mind 
will not grasp this refinement, but will see in 
the imprisoned culprit a man disgraced for 
crime, be his imprisonment " simple," or with- 
out modifying adjective. 

The portion of the code which treats of mat- 
ters of excuse is one of its most unsatisfactory 
parts. It is lacking in clearness and precision, 
in which qualities the most of the act especially 
excels. No act, it is provided, shall be an 
offence, when the person doing it is prevented 
by << defective mental power or disease of mind 
iVom knowing the nature of his act ; or know- 
ing that it was forbidden by law, or morally 
wrong ; or, if the person at the time was in such 
a state that he would not have been prevented 
fh>m doing it by knowing that, if he did, the 
greatest punishment permitted by law for such 
an offence would be instantly inflicted upon 
him ; but this shall not apply to a person in 
whom such a state of mind has been produced 
by his own default." These provisions are ap- 
parently intended to contain the substance of 
the decisions of the English courts on the sub- 
ject of insanity as a defence for crime. They 
embody many incoherent and irrational de- 
cisions in a whole, which seems the legitimate 
result of the components. They go too fiur, and 
not far enough. The fortunate crinunal whose 
intellect is so little developed that the boun- 
daries of right and wrong are beyond his gpnasp, 
may sin in peace, and rely upon uniform ac- 
quittals. The question of the comprehension of 
what is morally wrong, which has perplexed 
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the philosophers of all ages, is still to be dis- 
posed of by a British jury. 

On the other hand, the act induced by a 
diseased and irresistible impulse, but accom- 
panied by knowledge of the act and of its crimi- 
nality, remains without excuse, except so fiu as 
it may be contemplated in the last provision. 
Here, however, we find new difficulties. Under 
its wording, a person who was so resolved to 
commit a crime that the fear of punishment 
had no effect upon him would seem void of 
offence. None but the brave deserve acquittal. 
This provision is, indeed, modified by the state- 
ment that it shall not apply to one in whom 
such a state of mind has been produced by his 
own default. Courts may elucidate the mean- 
/ ing of this provision, but it would perplex any- 
thing less than judicial wisdom. ISlecklessness 
produced by drink might be said to be produced 
by one's own defiiult. But a frame of mind 
which was insensible or indifferent to the dan- 
ger could not be said to be produced by defi&ult, 
or produced at all, except by nature. The man 
who combines to the willingness to commit a 
crime, the fear to meet its results, whose villainy 
is tempered by cowardice, is the only one who 
can have no hope of escape under this elastic 
provision of the code. 

Nor is the code much happier in dealing with 
drunkenness. Voluntary drunkenness, it is en- 
acted, is not a disease affecting the mind, under 
the above provisions, but involuntaiy drunken- 
ness is. What is voluntary drunkenness, and 
where is the line between that and involuntary 
drunkenness, is a question that had best be left 
to the casuists. All would rather drink than be 
drunk ; and so all dninkenness is involuntaiy. 
A man may be led to the bar, but he cannot be 
made to drink, unless he wishes; and so all 
drunkenness is voluntary. 

One relic of the absurdities of the common 
law is swept away. The presumption that a 
married woman committing a crime in presence 
of her husband does it under compulsion from 
him is abolished. One by one the remains of 
that most irrational of all systems of jurispru- 
dence pass away. The time will soon come 
when lawyers will have little more to do with 
the common law than to sing its praises. As 
we leave it behind, we approach constantly 
nearer an effective administration of a rational 
system of law. 



The -effect of ignorance of fact has lately been 
discussed in England. A statute made the ab- 
duction of a girl under sixteen an offence. One 
Prince abducted a girl under sixteen ; but he in 
good faifh believed her eighteen. It was, how- 
ever, held that he could be punished, because, 
the act being in itself immoral, the person com- 
mitting it took the chances of the fiicts being 
such as should make it criminal. The code 
follows this rule, but provides " an alleged 
offender shall, in ffenenU, be in the same position 
as if the facts were as he in good faith sup- 
posed them, except where the act is itself im- 
moral ; and then mistake as to the fiacts making 
the act a crime shall not excuse." The use of 
the term ** in general,*' which several times de- 
faces this proposed statute, is a piece of sloven- 
liness of which there is otherwise but little 
cause to complain. 

A judicious section provides that if the court 
deems the act complained of to be of too little 
importance to be treated as an offence, it shall 
have the power to disregard it. This authority 
has been exercised by English judges ; bat giv- 
ing the practice legislative foundation is a judi- 
cious step, and might be of much value in put- 
ting a summary end to trifling and vexatious 
prosecutions. • 

The code next treats of the parties to an 
offence, and here, by a few simple rules, does 
kway with one of the myriad opportunities for 
the escape of criminals afforded by the present 
artificial system of criminal law. The dis- 
tinction between principals in the first and 
second degree, and accessories before the fact, is 
done away with. All are parties who do or 
order the criminal act, or aid or incite the 
offender in or to its commission. With equal 
simplicity, it is provided that a conspiracy is 
committed where any overt act is done, or 
where the unlawful agreement is made ; an 
offence causing bodily injury to the person is 
committed where the act was done or where 
the injured person received the harm, or, in 
murder, where the death took place. The 
wrongful taking of property or receiving stolen 
goods is committed as long as, and at every 
place where, the offender has the property so 
unlawfully obtained in his possession or under 
his control. Without taking away any piivi. 
lege to which an alleged criminal is entitled to 
secure a fiiir trial, these provisions sweep away 
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mnch of the useless complication which de- 
frauds jtistioe, and they should be made the law 
oi eyeiy State. 

From the passage of the code, no person con)- 
mttttng any indictable oftence against any pro- 
vision of it shall be proceeded against at <x)m- 
moD law. 

Haying thus prepared the way, the code pro- 
ceeds to define the various crimes and their 
punishment. Without including all the myriad 
offences against the State, it defines the most 
important. 

In the first place, the distinction between a 
felony and a misdemeanor, which has furnished 
the occasion of so much useless learning, and 
been productive of so much confusion, is abol- 
ished. All offences against the act are styled 
indictable offences, and proceeded against in 
the same manner. The disqualifications re- 
sulting from conviction for fislony are attached 
to the offences for which the offender might be 
punisbed by death, transportation, or penal ser- 
vitude. 

Indictable offences are divided into those 
against public order, in which are included 
treason, riots, piracy; those against and by 
public officers, among which come bribery, ex- 
tortion, perjury, and escapes ; those injurious to 
the public, among which are found disturbing 
religious bodies, indecencies, and nuisances ; 
those against the person, the conjugal and 
parental rights and reputation, among which 
ve munler, assaults, rape, bigamy, and libels ; 
sod, lastly, those against property, which are 
br the most numerous, and include theft, fraud, 
foi;gery, fraudulent bankruptcy, and many mis- 
cellaneous offences. 

The definition of these various crimes does 
not, of course, for the most part, differ very 
largely from those which are in force in all 
civilized nations. But many changes have 
been made of value and importance. 

Slot is briefly described as a breach of the 
peace committed by three or more persons, to 
the terror of Her Majesty's subjects. The codi- 
fier has before illustmted his telicity in brief 
ftod comprehensive definition in his Digest, 
where, stating the existing differences between 
a riot, a rout, and an unlawful assembly, he 
thus illustrates : " A., B., and C. meet at A.'s 
house, for the purpose of beating D., wh6 lives 
a mile off. They then go together to D.,and 



beat him. At A.'s house the meeting was an 
unlawful assembly, on the road it is a rout, 
and when the attack is made it is a riot." 

The flEuthful performance of duty by public 
officers, especially those of the peace, is sought 
to be enforced by rendering a fidlure to prevent 
peace from t)eing broken, or property or per- 
sons endangered, an indictable offence, unless 
the danger be greater than a man of ordinary 
firmness may reasonably be expected to en- 
counter. 

The bribery of officers and of voters is strictly 
prohibited. This law. is less of a dead letter 
there than here. At least, bribery or undue 
influence which forfeits a seat in Parliament is 
watched with a strictness which seems almost 
undue. The question has been wisely taken 
from Parliament and given to the courts. 

They have held that permission given by a 
landlord to his tenants, just before election, to 
shoot rabbits on his grounds was bribery which 
must cost a seat. Another candidate, whose 
offence was of the mildest nature, consisting in 
furnishing a breakfast in the meeting-house to 
electors on the way to the poll, — a tea-and- 
toast afliair, free from any suspicion of beer, — 
was held to have gone too £ur, and was un- 
seated ; while one who set up beer, cakes, and 
cheese was convicted of illegal treating, with- 
out hesitation. 

The term *' perjury " is done away with. In 
its place we find the offence of false evidence, 
which includes any assertion by a witness, on 
oath or otherwise, given as evidence in a Judi- 
cial proceeding, and not believed by him to be 
true. The requirement of a formal and duly 
administered oath, which has saved so many 
would-be perjurers is omitted. 

The penalty of false evidence is increased. 
The Tichborne case showed how grievous such 
an offence might be ; and, though the punish- 
ment there inflicted was for fourteen years, — 
the extreme limit, — yet a life sentence would 
not be deemed too severe for one who had 
shown such a prodigious faculty for causing 
enormous harm. 

It is also Ulog^cal that the same punishment 
should be inflicted on perjury, though the evils 
intended to be accomplished may be very 
great or comparatively small. Morally, all 
false evidence may be of equally black hue, 
but practically its evil is of variable import* 
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ance. The code provides that where the fiJse 
eyidence was giyen to obtain a conyiction> 
where the person accused wonld be liable on 
conviction to death or penal servitude, or to 
enable the offender to retain or keep anything 
of the value of one hundred pounds, he shall be 
liable to penal servitude for life ; in other 
cases, for fourteen years. 

The punishments prescribed by this statute 
aie generally severe. It fixes, however, only the 
yt^ftyimTim penalty, and a wise discretion is left 
to the judges ; the minimum penalty for all 
cases where the offender can be sentenced to 
penal servitude for life or a term of years being 
five years' penal servitude, or two years' im- 
prisonment. 

A relic of a different state of society, when 
the unjust influence of powerful persons was 
more feared by the courts, is found in the an- 
cient offences of champerty and maintenance* 
This act enacts that in future there shall be no 
prosecution for champerty or maintenance, or 
for being a common barrator. For a long time 
there has been nothing left of these offences 
but ugly names. 

[To be continued.] 



CURRENT EVBHTS. 

QUEBEC. 

Mr. Holt, Q.C., of Quebec, has been appointed 
Judge of Sessions, in the place of the late Mr. 
Doucet. 

Mr. Gonzalve Doutre, D.C.L., has been ap- 
pointed a Q.C. 

ENGLAND. 

CoHTiMPT OP CouBT. — In a lucid Judgment 
Sir R. Harrington, at Coventry County Court, in 
Martid i^. Bannister discussed the very import- 
ant question whether County Court judges can 
enfozce obedience to their orders by commit- 
ment for contempt. It has been decided in 
Reg. V. Lefroy, ex^rU Jolliffe (28 L. T. Rep. 
N. S. 132 ; L. Rep. 8 Q. B. 134) that inferior 
courts have power only to commit for contempt 
in Jade curict, and although Sir R. Harrington 
is of opinion that a much larger power is vested 
in those courts, he declined to exercise it. And 
he declared that he will not exercise it until a 
Superior Court has decided that he may law- 
fully do so. This course was undoubtedly dis- 



creet, for, as Sir George Jessel remarked in Be 
Clements (36 L. T. Rep. N. S. 332), « This juris- 
diction of committing for contempt, being 
practically arbitrary and unlimited, should be 
most jealously and carefully watched and ex- 
ercised with the greatest anxiety on the part of 
the judge to see that there is no other mode 
which is not open to the objection of arbitia- 
riness, and, to a certain extent, unlimited 
power, which can be brought to bear upon the 
subject." But it would be very satisiactory if 
a decision could be obtained upon facts pro- 
perly raising the question, which Reg. v. Lefroy 
did not ; for although the power to commit is 
arbitrary, it is one which is necessarily inci- 
dent to a court of justice. — The London Law 
Timee. 

JAPAN. 

Tbi Japahssi Pihal Codib. — According to a 
summary of the Japanese Penal Codes, which 
was recently contributed to the Asiatic So- 
ciety by a member of the English embassy in 
Japan, it appears that those Codes, though 
embodjring the most advanced ideas of the 
civilized world upon the subject of criminal 
procedure, still do not dispense with torture in 
the investigation of offences. Torture, it is 
asserted, is not actually practiced, and a notifi- 
cation was issued by the Prime Minister of the 
Empire two years ago which conveyed the im- 
pression that it would not be, but the Codes 
being silent on the subject it is asserted that 
the courts have power to resort to it when such 
a course shall be deemed expedient. The old 
laws which govern the question are very ex- 
plicit in their directions as to when and upon 
whom torture may be inflicted. It is allowed 
in a mild degree, in all preliminary examina- 
tions, in which case only a whip, which inflicts 
pain, but cannot result in permanent izgary, 
is used. The severer forms are to be resorted 
to only in the cases of persons held for trial for 
murder, incendiarism, robbery and other serious 
and capital crimes, and who are already moially 
proved guilty of the offence of which they 
are charged. Before torture is resorted to the 
accused is notified of the intention to nse it, 
and he can avoid its infliction by making a 
full confession admitting that he is guilty of 
the offence charged. In case of the infliction 
of torture in cases where it is not allowed, the 
officer ordering the infliction is responsible 
personally. The tortures are numerous and 
consist of the infliction of pain by mechanical 
devices and fire and of deprivation of sleep and 
drink, and of exposure to venomous reptiles. 
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T£[£ LAW OF TRADE^MARKS, 

The cases which have been decided npon the 
law of trade-marks, says the Law IHmes (London), 
are so numeroos, and additions are growing so 
rapidly, that that branch of law is fiist becom- 
ing one of large proportions. The decision of 
Mr. Justice Fry in the case of Orty Ewing j* Co. 
V. JohriMm # Co, (40 L. T. Rep. N.S. 307) 
is one of the latest additions. The fact« 
present no difficulty. The plaintiffs were 
mannfiictnren of Turkey red yarn. This they 
exported to Aden, Bombay, and other places. 
For many years they had affixed on the bundles 
in which this yam was made up a ticket, which 
they said caused it to be known in the Bombay 
market as "Bhe E[athi," t. «., two elephants' 
yam. The ticket was of a triangular shape, 
and of a green color. On it was embossed in 
gold a triangular banner, supported at two 
cumers by an elephant, and between the two 
elephants was a crown. The name of the 
plaintiffs' firm was printed on the banner, in 
Goozerattee characters. The defendants, 
too, were manufecturers and exporters of 
Turkey red yam. Recently they had com- 
menced using a ticket which was similar in 
shape and color to that of the plaintiffs. It 
had also two elephants on it in the same place 
as in the plaintiffs^ but turned in the opposite 
direction. Between them was a figure of a 
Hindoo idol. There was a banner, as on the 
plaintills' ticket, but on it was the name of 
the defendants' firm in English letters. An 
application made by the plaintiffs to have their 
tickets registered was refused by the Court of 
Appeal (38 L. T. Rep. N. 8. 695). An appeal 
to the House of Lords is pending. They 
claimed in this action an injunction to restrain 
the defendants from using the above ticket, 
and from otherwise imitating the plaintiffs' 
tickets. The eyidence went to show that the 
native weavers in the country, who were the 
ultimate purchasers of the yam, would probably 
be deceived. Mr. Justice Fry having answered 
in the negative the question whether a purchaser 



of ordinary caution and ordinary intelligence 
would be deceived so as to take one ticket for 
the other, even if the two tickets were not 
before him, went on to consider whether the 
defendants had taken a material and substantial 
part of the plaintiffs' ticket. To determine 
this his Lordship considered two things : first, 
whether a large part of the tickets which 
impressed the eye, or was a significant part of 
the tickets, had been taken; secondly, the 
mode in which the plaintiffs' goods have been 
accustomed to be sold, and what people have 
called those goods. He arrived at the con- 
clusion that the defendants took that which 
was a material and substantial part of the 
plaintiffs' ticket, and that consequently the 
burden was thrown upon the defendants of 
showing that their ticket did not deceive 
purchasers. This is founded upon the statement 
of the law by Lord Justice James in Ford v. 
Foster : 27 L. T. Rep. N. S. 219. « The plain- 
tiff makes the prima facis case that he has a 
plain trade-mark, a material and substantial 
part of which has been taken by the defendants. 
Then the onus is, under those circumstance^ 
cast upon the defendants to relieve themselves 
from that prima facie liability." Mr. Justice 
Fry then proceeded to inquire whether the 
defendants had so appropriated the material 
part with due precautions to prevent error. 
For this enquiry, the authority of Lord O'Hagan 
in the Singer Machine Mant^acturinff Company v. 
WiUon (38 L. T. Rep. N. S. 303) may be 
quoted : << If one man will use a name, the use 
of which has been validly appropriated by 
another, he ought to use it under such circum- 
stances, and with such sufficient precautions 
that the reasonable probability of error should 
be avoided, notwithstanding the want of care 
and caution which is so commonly exhibited in 
the course of human affairs. I do not say that 
the mere possibility of deception should suffice 
to make appropriation improper, but the 
chance of misleading should be jealously 
estimated with a view to this consideration, 
even though ordinary attention might have 
been enough to protect from mistake." This 
inquiry likewise was decided in favor of the 
plaintiffs, and an injunction was accordingly 
granted. Struggle was made on behalf of the 
defendants for the recognition of the principle 
that where there is no actual identity of trade- 
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mark, the court will require proof of actual 
deception; but, as the learned judge put it, 
the point against the defendants was that they 
were alleged to have taken that part of the 
plaintifb' mark which had given a name to the 
plaintiffs' goods. No objection to the plaintiffs' 
claim by reason of the refusal to permit the 
registration of his mark appears to have been 
insisted upon. By the Trade-marks Begis- 
tration Act 1 876 (39 k 40 Vict. c. 33), the right 
of traders to take proceedings to protect their 
trade-marks which had been in use, as the 
plaintiffs' had, previously to the passing of the 
Act of 1875, is left as if the Trade-marks Begis- 
tration Act had not been passed. 



NOTES OF CASES. 



SUPERIOR COURT. 
HoNTBBAL, December 30, 1878. 
Smart v. Wilson et al. 

Sale qf Land /or taxes — Proprietor described as 
^^Inconnu'' where proprietors/up was un- 
certain — Proprietor reinstated. 
JoHVSON, J. The plaintiff says he has been 
dispossessed of his property by the defendants 
under colour of law, and he wants to get it 
back. It appears that the county municipality 
and the village municipality, defendants, were 
parties to certain proceedings, resulting in a 
fonn of sale, or what was intended to be so, to 
the other defendant, Wilson (who makes 
de&ult), of part of two lots of land belonging 
to the plaintiff, on the pretext that municipal 
taxes were due upon them, and that the owner 
was unknown. The corporation of the village 
(Hochelaga) pleads 1st, by denying everything, 
2nd, by denying specially that the plaintiff is 
proprietor, and setting up a by-law of the 9th 
of May, 1864, and then alleging an assessment 
made on the plaintiff in 1865, on eight lots, 
and one made on his son (John Smart), on 
iiome other lots, and that when payment was 
asked of the one, he shifted the debt on the 
other. Then, the making of a new roll in 
which the plaintiff's lots were put as belonging 
to an inconnUf the amount due being $21, 
and that, therefore, under the 19th Section of 
the Acty the Secretary and Treasurer made a 



list of the lots in arrears and sent it to the 
County Treasurer, who sold them conformably 
to Section 7 1 . They then say that the plaintiff 
was present at the sale, and could have opposed 
it or set it aside within the two years ; and 
that the municipality acted in perfect con- 
formity with the law. The County Corporation 
pleaded that the plaintiff had already brought 
his action against them, which had been 
dismissed ; and consequently they pleaded that 
everything had been done according to law. 

The plaintiff has gone very fully into his 
case, and supported every part of it by precise 
evidence. The defendants have, neither oi 
them, adduced any evidence beyond formal 
extracts of their <^cial proceedings, and have 
not even cross-examined the plaintiff's wit- 
nesses. All the essential allegations in the 
declaration, therefore, are proved; and the 
question is merely whether the plaintiff's land 
being entered in the roll as belonging to 
an ineannu or absentee, while the proprietor is 
well known, and living as the plaintiff did here 
for forty years on the other side of the Papi- 
neau road just opposite to these lots, can 
authorize a sale of it in this manner so as to, 
be effectual against his right of property. I 
cannot shut out the impression that these 
municipal bodies considered this a short and 
clever way of deciding who was to pay the 
taxes. They were uncertain whether it was 
the fiither or the son ; so, to cut the matter 
short, they said it was neither, but a total 
stranger. This was not the meaning of their 
by-law, which evidently contemplated pro- 
ceedings against persons who could not be 
found. - Here it was not the difficulty of finding 
the owner, but the difficulty of selecting 
between two owners, both of them present, 
and which they might have done at any time. 
It was merely the embarras du choix. The 
plaintiff's pretentions have been decided 
in his favour in numerous and well-known 
reported cases that were cited, and not answered, 
because they could not be answered. Then 
the idea that the plaintiff could lose his 
right of property irom the fact of his presence 
at the sale is quite untenable. If any one 
should assume without right to sell my estate, 
it would surely not validate his act or give a 
title to another because I stood by and treated 
him as a lunatic, and his proceedings with 
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entire disregard. It was urged for defendants 
thAt there was difficulty about the exact 
designation of the land. Now, the defend- 
ants cannot justify, as they hare done, 
without admitting they have no interest in 
ghowtng that they sold in a legal manner 
unless their proceedings related to this land 
now sought to be recovered; besides, the 
description is word for word the same as that 
in the receipt on which the action is founded, 
lor there appears to be no deed. The judg- 
ment in a previous case could, at most, only 
affect one of the parties, and it does not 
appear by the judgment that it was the same 
land. The case of the Cofporation cf Famaska 
V. Rheavme, 12 Ij. C. B. p. 488, settles the main 
principle in this case. The relation of the 
parties to one another was not quite the same ; 
but the invalidity of a sale, under the circum- 
stances, is already shown. 

A. ^ W. Robertson, for plaintiff. 
Jhutre, Branehaud j- MeCord for defendants. 



CovpioHiB Di Navioatiov UnoN V. Chbibtin ; 
and Christih, plff. en gar, v. Yaloib et al., 
defts. en gar. 

Evidence — Oarantie^-Parole Testimony. 

JoHHBON, J. The merits of the action en 
garanUe are before the Court in this case now. 
The plaintiff en garantie alleges that the defend- 
ants en garantie, who were directors of this 
Company, got him to subscribe the stock on 
an express guarantee by them that they would 
take merchandize in payment. The only point 
is whether this guarantee — a garantie formeUe for 
fiome $3,000 — can be proved by parole. The 
learned Judge before whom the motion to revise 
the ruling at enquHe was argued, maintained 
the objection made to such evidence ; so do J. 
The action, therefore, is dismissed with costs. 

Beique ^ Co., for plaintiff and defendants en 

Laeotte j- Co., for defendants and plaintiffs 
en gar. 



Bbuvbt v. Pikbonbadlt et al. 

Preicripiion — Interruption by aeknovbledgmenl — 
AekrwwUdgment declared on. 
JoBiaoH, J. This is an action by a builder 



against the heirs of the late Mrs. Pinsoneault, 
to recover a balance of two hundred and 
seventy-six dollars and some cents. The 
account extends from April 1869 to April 
1872 ; and credits are given in 1870 and 1871, 
amounting to $551.50. The plea offers $3.20 
as being all that is due under the account, and 
and $8.55 costs as in a Circuit Court action ; 
and as to the rest, the defendants plead the five 
years' prescription. There is only a general 
answer to this plea, and the evidence of the 
agent offered to prove an acknowledgnnent of 
the debt in 1873 is objected to, and must have 
been overruled, if that were all ; but I see the 
declaration sets up & the ground of action this 
very promise*, therefore, it is no longer a 
question of interruption of the prescription 
pleaded by the debtor ; but proof of the allega- 
tion on which the action is based. I can see 
nothing in a case like this to prevent the 
plaintiff from recovering, if he alleges an 
acknowledgment and undertaking to pay, 
within the five years, and proves it. There- 
fore, I maintain the action, and dismiss the 
plea and the motion to reject evidence. 

Roy j* BouthOlier for plaintiff. 

Laeoete j* Co., for defendants. « 



THE PROPOSED CRIMINAL CODE OF 

ENGLAND. 

[Concluded from p. 24.1 

The great publicity given to the Bradlaugh 
prosecution for alleged obscene publication, 
and the question of how £ur the defendants 
were liable, if they acted in good fiiith and for 
what they believed the general interest, attracts 
attention to the law as sought to be defined in 
the code. 

The jury in that case found the book pub- 
lished was calculated to deprave public morals, 
but exonerated the defendants from any corrupt 
motives in publishing it. The Lord Chief 
Justice said this amounted to a verdict of 
guilty. The code declares the law as thus 
defined to be that a person is justified in an 
obscene publication, if it was, in the opinion of 
the jury, for the public good or advantageous 
to science, provided the publication is not 
made in a manner to exceed what the public 
good requires ; and the motives of the publisher 
are immaterial. 
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The offence of unlawfully disinterring bodies 
is subject to the mild sentence of two years' 
imprisonment. This crime has been rare in 
Great Britain since the days of Burke, and less 
, attention has been drawn to its enormity than, 
unfortunately, is the case here. 

Common nuisances are broadly defined. 
Making any loud noise or offensive smell, in 
such manner as to annoy any considerable 
number of persons, is a nuisance, and the 
necessities of trade are no defence. The tend- 
ency to extend the law of nuisances, shown by 
the courts, receives the sanction of the code. 
A county judge in England lately held, indeed, 
that an organ kept and played in a chamber, 
which caused such a noise in a room near by 
that its occupant could not pursue his literary 
work, was "intolerable, but not actionable." 
But the decision was much questioned, and few 
things intolerable can safely rely on being not 
actionable. The Philadelphia church bells 
would be under the ban of the prohibition thus 
broadly laid down in this statute. 

The provisions as to the negligent causing 
of death suggest some questions that have 
lately been discussed. After a strict provision 
for the punishment of those who cause death or 
injury by the ffiilure to perform any duty im- 
posed by law or assumed by contract, unless 
the neglect is held not culpable by a jury, it 
enacts that no one commits an offence by 
causing death, even intentionally, by omitting 
anything which it is not his legal duty to do. 
The principle is stated in Sir James's Digest in 
so trenchant a form as to seem questionable. 
" A. sees B. drowning, and is able to save him 
by holding out his hand. A. abstains from 
doing so, in order that B. may be drowned ; 
and B. is drowned. A. has committed no 
offence." 

The requirement that death must ensue in a 
year and a day to constitute murder is abolished, 
and also the unjust rule tliat any killing, how- 
ever accidental and unintentional, if it occurs 
in the commission of a felony, is murder. It 
is murder in England if a man shoot at a bam 
yard fowl with intent to steal it, and by the 
merest accident some person is killed. But if 
he was shooting to show his marksmanship, or 
was shooting at a pheasant, then it is not 
murder. Such anomalies will be rare, if this 
code takes effect. The degrees of murder and 



manslaughter which perplex many American 
courts and juries are not recognized by the 
code. Murder is unlawful homicide with an 
intention to cause death or grievous harm 
to any person, or with knowledge that some 
act or omission will probably cause death or 
grievous harm, though accompanied with in- 
difference as to the result. Manslaughter is 
unlawful homicide not amounting to murder ; 
and homicide is unlawful when the death is 
caused by an act done with intent to cause 
death or grievous harm, or known to be likely 
to produce such a result, or from culpable 
omission to perform a legal duty, or in any 
unlawful act As an instance of brevity in 
legislation, five sections of existing statutes, 
forbidding specifically seven way s of attempting 
murder, and generally all other attempts, are 
condensed into one line of the code : <^ Every 
one shall be guilty of an indictable offence who 
attempts to commit murder." 

These brief sections, like most simple defin- 
itions, seem to contain a more satis&ctory rule 
than the many labored and confused provisions 
as to these crimes which encumber most 
American statute-books. A wide range of 
punishments in manslaughter, depending on 
the various circumstances of the case, is secured 
by the broad discretion vested in the judge 
trying the case. 

The offence of bigamy is committed, although 
by the fraud of either party the form used 
would not constitute a valid marriage. A 
similar rule is laid down in 25th N. Y. Reports, 
where the witty reporter thus heads the case : 
<< It seems that a married man intending to 
effect seduction may blunder into bigamy." 

Among the most valuable changes made by 
this statute are those in reference to theft and 
its kindred crimes. The refinements that 
especially flourish as to these crimes are 
summarily disposed of. Very lately, a game- 
keeper in England, who had killed and was 
selling eighteen of his employer's rabbits, was 
decided by the Court of Criminal Appeal to be 
an innocent man ; because wild rabbi^ could 
not be a subject of larceny, and as they were not 
received by the keeper as his master's property, 
but were taken with the original intent of 
stealing, the offence could not be embezzle- 
ment. So the prisoner, having avoided the 
Scylla of larceny, and weathered the Charybdis 
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of embezzlement^ was set lift liberty, to exercise 
further his talents for legal crime and innocent 
theft. 

By the proposed statute, the offence is put in 
an attempt to misappropriate^ which covers 
theft, breach of trust, including embezzlement 
and obtaining money under false pretences. 
The objects of theft are defined so that title- 
deeds and things which savor of the realty are 
DO longer an absurd exception. The taking 
which constitutes theft includes taking with 
the owner's consent, if that is obtained by 
fraud, and whether the owner is in possession 
or not. Of average commercial morality the 
codlfier seems to have a low opinion, as the 
■action as to obtaining money by false pre- 
tences contains this rather remarkable and 
confiising exception : " provided that it is not 
obtaining property by false pretences to per- 
suade any person to transfer his proprietary 
right in any such property, either by a promise 
not intended to be performed, or by such untrue 
commendation or depreciation of a thing sold 
as is usual between buyers and sellers." This 
elastic exception might confuse sagacious 
juries, and, were the customs of some parts of 
the world to be received in evidence, might 
ntake criminal false pretences impossible. 

Fraudulent misappropriation is made an 
indictable offence. This offence includes theft, 
breach of trust, embezzlement, and obtaining 
property under false pretences. The danger of 
a criminal escaping, who, for instance, is 
indicted for theft, when the evidence just 
brings him safely within the line of embezzle- 
ment, is thus avoided. 

Space does not allow us to review the pro* 
visions of the code as to many other forms of 
criminal action with jrhich it treats. No 
changes are introduced of such importance as 
to be of any special interest to the American 
lawyer. As a specimen of accurate phrase- 
ology, of scientific legislation, of brief yet 
comprehensive definition, this act deserves to 
stand high among the great codes of the world. 

Criminal procedure is next dealt with, and 
here many important changes are made« The 
remarkable feature of English law, that there 
is no public prosecutor, is left unaffected. 
That the public, by its legal representative, 
Mhould not see to the punishment of crime, but 
it should still he left for the individual to 



pursue the offender,— as when vengeance was 
a private right, and the injured person or his 
kindred sought redress with their own handsi 
and when crime was an offence not against the 
State but the individual, — is a curious instance 
of survival even in England. No plausible 
reason has been or can be adduced against the 
existence of a public prosecutor, and it might 
have been hoped that Sir James, who does not 
lack courage, would have supplied this great 
lack. The vigorous measures of the last few 
years give good grounds to hope that such a 
change will not lag far in the rear. 

By the changes which are now made, how- 
ever, a vast mass of the mysteries of pleading, 
of the complicated practice, which, instead of 
being a means to the enforcement of justice, 
helps to narrow the great science of the law 
into an ignoble ingenuity and unfair artifice, 
carrying joy to the breast of Chitty, and regret 
to that of Bentham or Brougham, passes away 
to rejoin many special pleas, rejoinders, surrebut- 
ters, imparlances, avowries, repleaders, and pleas 
puis darrein continuance^ which have already de- 
parted into the rest of endless confusion. The 
tedious and involved indictments which are still 
used in England and this country are a double 
evil. They do not furnish the prisoner with a 
plain statement of the offence with which he is 
charged, and the witnesses with whom he is to 
be confronted. On the other hand, they afford 
innumerable opportunities for a criminal who 
has the means to employ astute counsel to 
cheat justice by some technical defect. The 
law should see that every person charged with 
crime shall be convicted only on satisfactory 
proof, and after a fair trial. But the many 
chances which our criminal practice affords for 
the escape of an offender, save by the one 
means of a verdict of not g^iHty, are an 
encouragement to crime, an offence to law- 
abiding men, and of infinite harm to the 
community. Such fiEtilures of justice, if this 
code is adopted, will, in England, be rare. 

In the first place, the useless law of venue is 
done away with. No proceeding shall be 
invalid because a trial took place elsewhere 
than where the court should have sat, or where 
the offence was committed, unless it appears 
that the defendant was thereby prejudiced. 
The defendant may be first arrested on a bench- 
warrant issued by a justice, and held by him 
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for trial ia some proper court, the prosecutor 
being bound over to present a bill of indict- 
ment. The depositions taken on the examina- 
tion before the justice, if the defendant had the 
opportunity of cross-examination, and the 
witness is dead, ill, or out of the kingdom, 
may be read on the trial. But, though a 
person should be thus committed by a justice, 
he must also be indicted by a grand jury, 
before he can be tried, unless an information is 
filed by the Attorney-General or the master of 
the crown office, or unless he is accused by an 
inquest taken before a coroner. No indictment 
can be presented before a grand jury, unless 
the defendant has been held by a justice, or 
unless the prosecutor serves upon the defendant, 
one month in advance, a copy of the incJctment 
to be presented and of the affidavits of the 
witnesses to be called ; and the prosecutor, in 
the latter case, may be required to give security 
for costs. In every case, therefore, the defend- 
ant can be aware of the evidence to be given 
against him, so far, at least, as it is adduced 
before the justice or the grand jury. In case 
of an information filed, which can only be for 
an ofience for which the defendant could be 
sentenced to death or penal servitude, a copy 
of the information and of the affidavits of 
witnesses to be called, containing the substance 
of their evidence, must be served on the 
defendant. 

To guard further this important right, it is 
provided that no witness shall be called by the 
prosecutor, unless the defendant has reasonable 
notice of the intention to call him, stating 
his name and address, and substance of the 
evidence which he will give. The court 
decides what notice is reasonable, under the 
circumstances; and no notice is required, if 
the prosecutor first becomes aware of the 
evidence the day the witness is called. 
Variances between the evidence and the notice 
can also be disregarded, in the discretion of 
the court. 

The provisions as to indictments are very 
sweeping. Any defect in an indictment may 
and shall be remedied, at any stage, provided 
only the defendant is not thereby prejudiced 
in his detence, and is not subject, on conviction, 
to a severer punishment than under the indict- 
ment as it stands. No such amendment ordered 
before or after a verdict shall afifect its validity. 



The form of the indictment is so simple, that 
amendments will be little needed. The follow- 
ing is the example given of an indictment for 
murder. After a caption stating the court, 
name of defendant, date of indictment, ^c, 
the body of the indictment is as follows : — 



OFPKNrB. 

The Criminal Code, 1878, 
5140. 



Particular op Oftekce. 
The defendant murdered 
B. at ,on . 



The following is given as an example of an 
indictment for seditious libel : 

Ofprncb. Paeticulab o» Ofpekcs. 

The Criminal Code, 1878, The defendant published 
§ 56. a fleditioQB libel. The li- 

bel consists of a pamphlet 

entitled , a copy of 

whioh is hereto annexed, 
and marked A. The pass- 
ares alleged to be sedi- 
tious oocur at pages , 

and are marked in said 
pamphlet by lines on the 
marsin. 

No variations between the facts proved and 
the statement of the o£fence in the indictment 
shall be material, unless the court thinks the 
defendant has been thereby misled. If this is 
so, he may be discharged, or the court may 
allow .an amendment, discharge the jury, and 
order a new trial. 

though the onerous duty of prosecution is 
still, for the most part, imposed upon a private 
person, some amendments are made. The rule 
as to compounding a felony is modified, by 
providing that to agree for a compensation not 
to prosecute shall be an indictable offence, 
provided it is done without an order made by 
a court or judge of the Supreme Court of 
Justice. Subject to such direction, therefore 
the many cases where satisfiEiction to the 
person injured should satisfy the public, and 
where now he is deprived from obtaining it, 
lest he may be accused of compounding a 
felony, can be arranged for the best interest of 
the public and the parties concerned. The 
rule, also, that in certain cases one could not 
sue for a private remedy until he had first 
prosecuted the offender criminally, is abolished. 

The judge may, on conviction of an offender, 
besides the punishment imposed by law, also 
award to the person injured any sum not 
exceeding one hundred pounds, which shall 
be a judgment debt against the offender. 
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The costs of the prosecutor may be ordered 
paid by the court; and they generally are. 
This, however, is not always done. But veiy 
Utely, Chief Justice Coleridge excited some 
nnfriendly criticism by refusing to order paid 
the costs of the prosecutor on a conviction for 
poaching, saying, that as the law protected the 
amusements of rich people, they must pay for 
it« enforcement. The costs of the defendant, 
if he is acquitted, may be ordered paid by the 
prosecutor. 

The question of whether the defendant shall 
be allowed to testify in bis own behalf has 
been much discussed of late, and the matter 
was finally left to be disposed of by the pro- 
posed code. That provides that the defendant 
shall be allowed to make any statement he 
desires, and may be examined by his counsel, 
and is subject to cross-examination. He is not 
to be sworn, aud is not subject to any penalty 
for false evidence. Sir James Stephen's view, as 
he has before expressed it, is that the defendant 
should have an opportunity to make any 
explanation he can of the charge, and that, if 
he is unable to give a satisfactory explanation, 
his conviction should thereby be the more 
certain. The refusal to allow an alleged 
criminal to give his own statement is an 
iDjuBtioe to the few innocent, and an advantage 
to the many guilty. On both grounds, the 
defendant should be heard, that he may be 
justly acquitted or justly convicted. An oath 
adds no effect before a jury, when a man is 
testifying for his life or liberty. The rule thus 
laid down seems, therefore, the most just that 
can be established. Husband and wife are, 
however, still left incompetent to testify in 
each other's behalf. 

General jurisdiction is given the Superior 
Courts for the trial of all offences, and a limited 
jurisdiction to the Courts of Quarter Sessions, 
A motion for a new trial may be made upon a 
conviction before the judge trying the case, 
and a new trial granted on the evidence, and 
an appeal can be allowed to the Court of Appeal 
in Criminal Cases. Save in misdemeanors, 
heretofore no motion could be made to set 
aside a verdict in a criminal case. In 1867, in 
B. V. Bertrandj it was held that a new trial 
(oold not be granted in any case of felony, 
though an error on the record might be a 
ground for a reversal. Save, therefore, on the 



most technical grounds, in the most important 
questions that can come before a court, no 
right of review is now given. Nor is the con- 
dition of those convicted in the courts of the 
United States any better. 

The proposed code has been referred to a 
committee, of which Lord Blackburn, Mr. 
Justice Lush, and Sir James Stephen are 
members. Of its ultimate passage there is no 
doubt. 

It combines skilful codification and great 
reforms. As the Attorney-General said in 
bringing in the bill, " The law is now for the 
first time drawn completely from its hiding- 
places, and laid bare to the public view." Its 
author may well claim the praise promised by 
one of his great predecessors in legal reform to 
him who could say that he found the law a 
sealed book, left it a living letter ; found it the 
two-edged sword of craft and oppression, left 
it the staff of honesty and the shield of 
innocence. — J. B. Perkins^ in American Law 
Review. 



GENERAL NOTES. 



'•Lady 8 Law." The following are some 
extracts from this rare old work : — 

Page 4G : << A man steals his wife against her 
friends' coiment, and after sues in equity for 
her portion, but denied relief by Egerton, 
Chancellor, who said. He thai tUaU thefleshj lei 
him provide bread how he can." — Cary's Rep. 

Page 175 : "A /erne covert purloined her 
husband's goods and money, and put the money 
into other mei.'s hands, who bought lauds to 
her use therewith. The heir and executor of 
the husband sued in equity to have tlie land 
or money restored. But Egerton, Chancellor, 
denied relief. He said he would not relieve 
the husband were he living, /or he sale not there 
to give relief to fools or buzzards who would not 
keep their money from their wives." 

" Elopement, says a writer of antiquity, by 
the sound of the word and nature of the offence, 
seems to be derived a lopexj a fox ; for it is 
when a woman goes away from her husband 
and seeks her prey lar from home, which is 
the fox's quality." 

Page 27 : <'A promise of matrimony must 
be mutual *, and, therefore, if the man say to 
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the woman, I do promise that I will marry thee, 
bat the woman makes no promise to the man ; 
or, contrariwise, the woman doth promise, but 
not the man ; this is a lame contract, and not 
of any force in law ; neither is the silent party 
in this case (being present and hearing the 
same) taken for a consent and approbation; 
but it is otherwise, if any other person than 
the parents promise for the child." — Swinb. 
Matr. Gont, p. 5. 

Pac:e 31 : " If a promise of marriage be 
made without any limitation of time, then (if 
there appear not any weighty cause of stay) it 
both the parties are resident in one province^ 
the woman may, after two years, marry to 
whom she pleases ; but if the man does not 
reside in the same province, it is said she must 
tarry three years." 

Page 39 : ^< By our law, marriage being once 
lawfully solemnized, and without impediment, 
by one of the Holy Orders, all the world 
cannot dissolve it, let it be at what time and 
place it will."— Sid. Rep., 64. 

Fire oadbbd bt Spares from Locomotive : — 
The case of Powell v. Folly in which judg- 
ment was given by the Court of Queen's Bench 
Division on Wednesday, raised an important 
point as to the liability of a party for an injury 
caused to another by doing something authorized 
and in the way prescribed by an act of Parlia- 
ment. It was an action brought by a farmer 
to recover a sum of X53 in respect of injury 
done to a rick of hay upon a farm of the plain- 
tiff adjoining a public highway, and which 
was caused by sparks escaping from the fire of 
a traction engine of the defendant's as it was 
being propelled by steam power along the 
highway. The engine was constructed accor- 
ding to the provisions of the acts regulating 
the use of locomotives on turnpike and other 
roads, and at the time it caused the injury was 
not travelling beyond the maximum speed pres- 
cribed by the acts, nor was the injury caused by 
any negligence on the part of the defendant's 
servants managing it. By section 13 of 24 & 
26 Vict., chap. 70, it is provided that " nothing 
shall authorize any person to use upon a high- 
way a locomotive engine which shall be so 
constructed or used as to cause a public or 
private nuisance," and by section 12 of 28 & 
29 Vict., chap. 83, that « nothing shall affect 
the right of any person to recover damages in 



respect of any injury he may have sustained 
in consequence of the use of a locomotiye." 
The defendants contended that the effect of 
the statutes being to authorize the use of 
locomotives on public highways, if constructed 
and managed according to the provision of 
the statutes, was to exempt the owners from 
liability unless some improper construction of 
the engine was shown or some negligence in 
the use of it. The court, however, held a 
contrary view, deciding in fitvor of the plaintiff, 
and holding the case to be governed by the 
principle established by the case of FteteKer v. 
Bylandsj viz., that when A brings or uses a 
thing of a dangerous character on his own land, 
he must keep it in at his own peril, and is 
liable for the consequences if it escapes and 
does injury to his neighbor. « The authority 
conferred by the statute,'* the court said, <' to 
use locomotives on highways, is not an un- 
qualified authority, but is qualified and does 
not extend to protect the defendant from 
liability to damages in respect of any injuiy 
he may have occasioned in consequence of the 
use by him of a locomotive engine on the 
highway. The recent case of Jones v. The 
Festiniog Railway Co^ L. B., 3 Q. B. 734, is to 
this effect, and appears to govern the present ; 
and, indeed, in this case the right to recover 
damages is expressly reserved by the statutes, 
and so it is a stronger case than that cited." 
This decision is certainly in accordance with 
reason and common sense as well as with strict 
law. — Law Times. 

The Babylonians. — Of law in Babylon the 
Irish Law Times says : With all their super- 
stition, the Babylonians were a shrewd and 
practical people. Law and commerce flour- 
ished among them, and an Acadian code of 
laws, the oldest known code in the worid, is 
remarkable for the mildness and justice of 
some of its regulations. Even the slave is 
protected against his master, and there are 
probably some at the present time who would 
wish to revive tlie clause that << whatever a 
married woman incloses shall be her own." 
Precedents seem to have been as much 
honored as in (»ur own law, and fine or imprison- 
ment awaited contempt of court. We learn 
from an old table of moral precepts addressed 
to Kings at the time when Sepharvaim, Nipur 
and Babylon were under one government, that 
royal judges existed throughout the kingdom 
and prisons were erected in all the towns. 



THE LEGAli NEWS. 



33 



Sh^ IV^«' ^g«t/s. 



Vol. II. 



JANUABY 25, 1879. No. 4. 



EMPLOYEE'S ACTIOS AGAINST EM^ 

PLOYER, 

(i^m the Southern Law Review.] 

The subject of the employee's action against 
bis employer, for injmies received in the course 
of the emplojrment, presents some very per- 
plexing problems, upon which few courts 
entirely agree, and in whose solution some 
tribunals have adopted the reasoning of others, 
reluctantly, upon the confessed ground of 
authority rather than upon principle or con- 
viction. 

The actual adjudications are often more 
satisfiu^tory in their results than the reasoning 
upon wbich they are based. The chief difficulty 
generally seems to be the assignment of a 
sufficient reason for exempting the employer 
from liability, for it has been commonly 
assumed that he would be liable but for some 
special exemption. The earliest and most 
confident method was to assume a contract on 
the part of the employee exempting the em- 
ployer from liability, having first assumed that 
the employer would be liable but for such a 
contract. This mode of reasoning is well 
exhibited in the language of Lord Abinger in 
Priettly V. Fowler.* The opinion goes a good 
way beyond the &cts of the case, and illustrates 
the legal methods against which Bentham's 
rigorous protest has as yet made little headway. 

Dr. Wharton, in an interesting pamphlet,! 
which gives an account of the recent parlia- 
mentary investigation of the subject, objects to 
<mr assuming such an exemption in the contract 
of service ; but, unless we quite misunderstand 
him, he offers aa a substitute a contract of 
<« co-adventure." It can make little difference 
by what name we call the contract. If we 
start with the assumption that on principle the 
employer should be liable, and then seek an 
exemption in the fact of the relation, it cannot 

^ 3 Mee- & W. 1. Bee also Hutehifuan v. Raiheay 
CtK, 5 Bxch. 351. 

t Monograph on Liabilitf of Master to Servant, by 
Ffcaneia Wharton, LL.D.,1878. 



matter whether we call the contract^ out of 
which the relation and the consequent ex- 
emption spring, by one name or another. The 
mere tiEu;t that the parties to any given relation 
are, in some senses, " co-adventurers,'' will not 
constitute a defence to any legal liability, 
unless the co-adventure amount to a partner, 
ship ; and we do not think this can be claimed. 
Judge Cooley, in a recent work,* intimates 
that this theory of a contract for the exemption 
might hardly satisfy him, were it not supple- 
mented by considerations of public policy. 
After referring to the assumed contract by the 
employee to bear the risks of the business, he 
says : » Whether this reason would be sufficient 
for all cases, if it were a matter of indifference 
to the general public whether the servant 
should have redress or not, may be matter of 
doubt; but it is supplemented by another, 
which considers the case from the standpoint 
of public interest. That reason is this : that 
the opposite ioctrine would be unwise, not only 
because it would subject employers to unreason- 
able and often ruinous responsibilities, thereby 
embarrassing all branches of business, but also 
because < it would be an encouragement to the 
servant to omit that diligence and caution 
which he is in duty bound to exercise on behalf 
of his master, to protect him against the mis- 
conduct or negligence of others who serve 
him'" (p. 541). And Judge Cooley would 
apply this argument to all employees alike. 
« The negligence of a servant of one grade is as 
much one of the risks of the business as the 
negligence of a servant of any other ; and it 
seems impossible, therefore, to hold that the 
servant contiacts to run the risks of negligent 
acts or omissions on the part of one class of 
servants, and not those of another class. Nor 
on grounds of public policy could the distinction 
be admitted, whether we consider the conse- 
quences to the parties to the relation exclu- 
sively, or those which affect the public, who, 
in their dealings with the employer, may be 
subjected to risks. Sound policy seems to 
require that the law should make it for the 
interest of the servant that he should take care, 
not only that he be not himself negligent, but 
also that any negligence of others in the same 
employment may be properly guarded against, 

* Cooley on Torts, chap. 18. 
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by him, so fiir as he may find it reasonably 
practicable, and be reported to his employer if 
needful. And, in this regard, it can make 
little difference what is the grade of servant 
who is found to be negligent, except as superior 
authority may render the negligence more 
dangerous, and, consequently, increase at least 
the moral responsibility of any other servant? 
who, being aware of the negligence, should 
fail to report it " (p. 544). This reads well, but 
we find that, in applying it, we are not to 
inquire whether the servant injured was aware 
of the negligence, and fitiled to report it, nor 
whether it iroa reasonably practicable for him to 
guard against it or report. We are in all cases 
to assume this against the employee, and assume 
it conclusively, however improbable or even 
obviously false the assumption may be,* Why 
might not the same argument be carried further, 
and assume away the cause of action for the 
employer's personal negligence? 

If we start with the primary assumption that 
the employer will be liable unless an exemption 
can be found in these arguments, we think it 
must be admitted that the arguments are 
unsatisfactory, and the exemption fails. In 
the first place, would such a contract of ex- 
emption be valid 7 

In Railroad Company v. Lochcoody 17 Wall. 
357, a contract was considered between a rail- 
road company and a drover who had cattle on 
the train. The drover had signed an express 
agreement to take all risk of injury to the 
cattle, and of personal injury to himself, upon 
the consideration that the cattle should be 
carried at less than tariff rates. The drover 
rode on the same train, upon a " drover's pass," 
which contained an express printed stipulation 
that the acceptance of the pass was to be con- 
sidered a waiver of all claims for damages or 
injuries received upon the train. The contract 
was held invalid. Mr. Justice Bradley, deliver- 
ing the opinion of the court, said : " The 
inequality of the parties, the compulsion under 
which the customer is placed, and the obliga- 
tions of the carrier to the public, operate with 
full force to divest the transaction of its 
validity." 

• Pa«0B 545, 562, and generally thronciioat the 
chapter wherever the doctrine is applied. This is 
also the fair inference from the cases cited with 
approval. 



If this be true of an express written contract, 
founded on a pecuniary consideration, between 
the company and a shipper, will it not apply 
with at least equal force to an unexpressed 
contract, unsupported by consideration, and, in 
point of t^i, generally unthought of^ assumed 
by legal fiction, between the company and its 
employee ? A comparison of the wages com- 
monly paid railway and other mechanical 
employees with those paid workmen in less 
hazardous pursuits excludes the idea that any 
compensation is paid, as a rule, t>eyond the 
value of the labor. If the contract of exemption 
were otherwise valid, could it be supported 
without consideration? 

But, secondly, does the public interest, which 
forbids a ship))er to make this contract for 
value, demand it of an employee without 
consideration ? 

We are told that the public wishes to shield 
the employer from a responsibility which would 
often be eml^arrassing. It is true that railway 
companies are already favored by the law in 
many ways Ui>on this principle. They are per- 
mitted to exercise the high prerogative of 
eminent domain; extreme tension has t>een 
given to the rules of law in order to uphold 
municipal aid ; and special privileges and 
grants are showered upon them by successive 
legislatures; — but we may well pause before 
conceding that public interest calls for further 
and more unrestrained indulgence in the way 
of absolution from any lawful responsibility to 
a considerable portion of the public. 

Employees are a part, and a large and 
important part, of that public whose interest 
as a whole makes up this "public policy." If 
the companies could be ranked with "the 
public " on one side, and the employees, as a 
species of public enemies, on the other, then, 
indeed, we might resolve all doubts in fevor of 
the former, on the score of public policy. 

The "travelling public « might well doubt 
the policy of exempting the employer from 
responsibility for " accidents," when it happens 
that only employees are injured; and they 
might doubt the efficacy of telling the brake- 
man that he ought to watch the telegraph 
operator, a hundred miles away, and report the 
latter's negligence which causes a colUsion 
The brakeman first knows of the negligence 
when he is called upon to apply the brakes, at 
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the peril of his life, in the face of an approach- 
ing tmiiL The public would probably prefer 
to have him remain at his post at such a time, 
instead of telling him that to do so is culpable 
contributory negligence, and that, if he chooses 
to take the risk, the injury which follows will 
serve him right. An employee would properly 
argue, on the doctrine of Judge Cooley, that, 
when a sudden danger menaces, he is in duty 
bound to look out for himself. If passengers 
are injured, they will be protected by the law j 
but the same law denies redress to him, on the 
ground that he should take care of himself. 
Public policy is an elastic rule, and, by the 
ingenuity of the advocates wko invoke it, is 
made to cover some strange doctrines ; but we 
think it may well be doubted whether it will 
help us here. 

On the other hand, it seems altogether pro- 
bable that the public might prefer to have the 
company held to a strict accountability for 
every negligence. It may be a servant who is 
injured this time, but it will be a passenger the 
next. To prevent that nextj to guard against 
the possibility of accidents, the public might 
prefer to make it to the master's interest to 
select, to watch, to train his servants, — to use 
the highest possible precaution all the time, 
and throughout every branch of the business, 
under penalty of having to pay for every 
negligence, whoever may happen to be injured. 
We find this view of the public interest has 
been entertained by very respectable tribunalp, 
who have drawn from it a doctrine diametrically 
opposite to Judge Cooley 's.* We do not wish 
to be understood as approving these cases, nor 
ss holding that this view of public policy would 
ju^ff us in imposing upon the master any 
liability which he would otherwise be free 
from. Neither do we think the opposite view 
of public interest would justify the courts in 

* IHrvn T. Ranhen, 1 Am. By. Cap. 569f from which 
it appears that this was the current of the Scotch 
deeirioiw for over fifty years. Haynes v. Ea9t Tenneth- 
«ee & Georgia R. Co., 3 Coldw. 222 ; Chamberlain v. 
Uilwrndcte A Minimiippi R, Co., 11 Wis. 238. This 
case was overruled in Motely v. Chamberlain, 18 Wis. 
7%. The chief justice (Dixon) said, as he gave the oast- 
ios vote: '* I reoede [from the decision in Chamber- 
lain. T. Milwaukee & Miuvmpjpi R. Co.] more from that 
deference and respect which is always due to the 
enlightened and well-considered opinions of othersi 
tbao from any actual change in my own mind." 



depriving the employee of any right of action 
which he might otherwise have. We do not 
understand that positive rights on either side 
of any lawful relation are to be overridden or 
disregarded on the notion that a portion of the 
public might derive a benefit therefrom. Such 
a procedure seems to savor more of confiscation 
than of " due process of law." Private property 
is not taken, under our law, for public use, 
except upon some sort of compensation ; and 
it does not matter whether the property is real 
or personal, tangible or a chose in action. 

Another serious objection to this argument, 
as it seems, is that it must apply exclusively to 
railroads. The general public may have no 
interest in the management of a mine, a mill, 
or a manufactory. Must we, therefore, seek 
another set of principles to decide the liability 
of employers in such cases ? 

Aside from any supposed public interest in 
the matter, the argument that one servant has 
the opportunity to complain of his fellow- 
servant, and thus prevent the injury, is often 
based on a false assumption of fact. In the 
great majority of cases, the sufferer neither has, 
nor could have had, the slightest opportunity 
to complain, or to provide against the negli- 
gence which sends him instantly to his doom. 
Of railway cases, have the train-hands who are 
injured by the misplacement of a switch, the 
careless orders of a train-despatcher, or the 
negligent direction of a conductor on their own 
or an approaching train, any opportunity to 
complain, or in any way to obviate the danger, 
or even to anticipate it? Analogous cases are 
found in all other hazardous employments. 
The law will not permanently rest any adjudi- 
cation of the rights between one man and 
another on an assumption of fact which is often 
not only improbable, but confessedly false. 
We find, therefore, that if the employer must 
be liabl . unless these arguments are suflicicnt 
to exempt him, he is liable still, for the argu- 
ments are insufficient. 

Let us look at the matter from another point 
of view. Instead of asking why the employer 
should be exempt, let us inquire why he should 
be liable. Let us look into the reason of the 
thing as foiriy as if the question were new ; not 
starting with any theorem in regard to the 
exemption, quid est demontirandum. 

There are three branches of the subject 
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which seem especially to inyite this method of 
consideration : — 

1. The general principle or theory upon 
which the liability or non-liability is to be 
detennined. 

2. The application of this principle or theory 
to cases of injury from the negligence of other 
employees under the same master ; and, — 

3. The measure of damages. 

Laying aside, for the present, any contract or 
relation of the parties, it will be admitted that, 
in general, every man must bear his own mis- 
fortunes ; and this is no less a principle of law 
than a dictate of necessity ; for if the sufferer 
seek to throw his burden on anotheri or to 
make another share the evil, by an action for 
damages, the law requires him to show the 
reason why, in good conscience, the other 
ought to be thus liable. One reason, and we 
think only one, has ever been considt;red by the 
law sufficient to justify its interference to shift 
the burden from the first sufferer to another, by 
a judgment in damages.* It must be shown 
that the injury was caused by the wrongful act 
or neglect of the defendant, while the plaintiff 
himself was free from blame. Some courts 
have sought to distinguish between the degrees 
of blame on one side and the other, with a view 
to adjust the balance, and throw the conse- 
quences on him who was most in fault. The 
principle more commonly accepted seems to 
be, that where the plaintiff has himself been 
guilty of an act contributing directly to the 
injury, he puts himself within the operation of 
the rule Volenti non fit if^uria^ and the law will 
not inquire who else may have been instru- 
mental in producing the injury. 

We may confine the present discussion to 
cases where the plaintiff has been free from 
blame. In these cases, it must be shown that 
the defendant has given occasion to the injury 
by some wrongful act or omission. We can 
conceive of no reasonable ground of complaint 
except upon this theory. In applying it, we 
have to determine what is a wrongful act or 
omission, and also what acts or omissions are 
justly attributable to the defendant. Upon 
the first point, we may accept it as a compre- 
hensive definition that an act or omission, to 
be wrongful within the meaning of the rule, 
must amount to a violation of some duty ; and 



upon the second point, that it is justly attribut- 
able to the defendant when it violates a duty 
owed by defendant to the plaintiff. These 
duties may arise from legislative enactment, 
from the common undertakings of the social 
compact, or from the stipulations of an express 
contract. To ascertain them, we may have to 
examine all three of these sources. This ex- 
amination will be seen to differ very 
essentially from a search among the provisions 
of the contract for an exemption from some 
prior liability. We examine the contract with 
no view to find either exemption or liability 
provided for in its mutual undertakings. The 
contract neither gives nor takcK away the right 
of action, but it creates certain mutual duties 
between the parties to it, and for any violation 
of these duties the law gives an appropriate 
remedy. Thus, in the case of a railway com- 
pany, certain duties are owed to a passenger, 
and certain duties are owed to an engineer ; it 
is probable that the duties will not be precisely 
the same in each case, because the contracts 
out of which the duties grow are materially 
different in their scope and general intention. 
It will not help the engineer, to show that his 
injury resulted from the violation of some duty 
owed by the company to the passenger. He 
must show that it resulted from a violation of 
some duty owed to him. 

We shall not attempt, in the limits of this 
article, to enumerate all the duties which an 
employer may owe to his employee. There is 
one broad duty which belongs to all persons, 
in the social compact, in relation to all 
others, whether they stand towards each other 
as employer and employee, or in any other 
relation, though no doubt the relation may 
affect the strictness of its interpretation in a 
given case. This duty is expressed in the 
familiar maxim, Sic utere tuo tU alienum non 
Utdas. This maxim has been interpreted, with 
reference to the class of cases we are now con- 
sidering, « that a person in the management of 
his business, whether he does it himself, or 
acts through agents, must so conduct that 
business as not to interfere with the rights of, 
or produce injury to, others."* But a man's 
business may assume a certain aspect in his 
relation to one class of persons, and be a very 
different affair in respect to others. Thus, la 

• LUiU Miami R. Co, v. SUvena, 20 Ohio, 431. 
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the instance already citedi as to a passenger, 
the bnsinesB of a railway company is that of a 
common carrier of passengers, complete, in- 
cluding every branch and portion of that 
business, with its attendant duties. The pass- 
enger on the one hand, and the carrier on the 
other, are individuals, complete in their 
respective functions. The carrier, as such, 
has contracted with the passenger ; its duties 
to him are the duties of a contracting unit ; 
and it cannot excuse the violation of any such 
duty by throwing the blame on one of its 
members or instruments, to whom it has chosen 
to delegate the perfonnance of the duty. But 
the employee undertakes to act as one of the 
constituent parts of the defendant's organiza- 
tion ; he has his office and duties as a member 
of the complex body which acts as a unit 
toward third persons, while between the 
members it remains a congregation of individ- 
uals; and the duties of the members one to 
another, from the head to the most insignificant 
employee, may be very dififerent from those 
owed by the corporate mass, as a unit, to third 
persons. 

The words *< corporate " and " members " are 
not used here in their technical sense as imply- 
ing incorporation and the ownership of shares ; 
but that, again, would lumish illustrations of 
the same principle, that the duty owed will 
depend on the relation of the the parties. 
[To be concluded in next issue.] 



HOTES OF CASES. 

SUPERIOR COURT. 

MoNTBKAL, Dec. 20, 1878. 
LiDODX V. PiooTTE, and Teb Munioipalitt op 

MiLB End, T. S. . 
Smne-ArrSt — Contestation of declarcUion q^ T, S. 
— SfiUUmeni between defendant and Munteir 
polity J T. S.fby a note in hands qf a person 
twt aparty to the suit. 
Vackat, J. The plaintiff, having obtained 
a judgment against Picotte, took a saisie-arrH 
against him to attach money due him by the 
municipality. The municipality declared it 
owes nothing. The plaintiff contested, and 
alleged that the municipality was and is in- 
debted to Picotte, and must be held to pay to 
plaintiff. It appears that Picotte was creditor 



of the municipality once ; before this attach- 
ment, but after plaintiff's judgment, he had 
pressed for payment, and asked for a note, 
which he got, and has endorsed away to a man 
named Bessette, who is bon& fide holder of it, 
and it is now past due. The plaintiff seeks to 
have it declared that the note gotten by Pi- 
cotte was ultra vires of the municipality, and 
that Picotte's treaty with the municipality was 
to be held for nought, so that, at plaintiff 's 
seizure, the municipality might be regarded as 
debtor still to Picotte, and, owing to the 
seizure, bound now to pay in money to plain- 
tiff instead of to Picotte. The municipality 
contends that whereas by resolution of Council 
the note was authorized, and Picotte has dis- 
charged them, (as in fact he has), and their 
note is in the hands of Bessette, a third party, 
it cannot be made pay the plaintiff anything. 
It is to be observed that Picotte does not 
seek to have his dealing with the municipality 
about that note declared null, nor does the 
municipality complain of it, nor does any eon- 
tHhuable. Plaintiff, nevertheless urges that 
whereas it is held generally that corporations, 
not formed for trading purposes, cannot make 
notes or bills, and whereas our municipal Code 
has ordered how municipalities may borrow, 
and that it is not by notes or bills, the note 
given to Picotte was radically null, and he has 
referred to the case of Paeaud and Corporation 
of Halifax; where the municipality pleaded the 
nullity of its own act. The present differs in 
many respects from that case, and the question 
in this case is upon very different process, or 
procedure, from what was in Pacaud's case. If 
the municipality, the tiers saisif were offered 
back the note held by Bessette ; if it could be 
put into the position in which it was before it 
gave its note to Picotte, the case for plaintiff 
would savor less of want of equity ; but can 
the tiers saisi be made to renounce the benefit 
of the discharge it has from Picotte ? Again, 
is Bessette, the holder of the note gotten from 
Picotte, to have that note declared radically 
null, he not a party to this litigation 7 The 
plaintiff seems to be unwarranted in his con- 
testation. He does not affect to be urging 
rights and actions of his debtor. Could Pi- 
cotte, not offering back that note held by 
Bessette, sue the tters saisi on any pretence ? I 
doubt it. Picotte, however, does not seek to 
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disturb the settlement he has made with the 
municipality. Before concluding, I would say, 
with reference ^to one argument made before 
me, to wit, that this promissory note involved 
a loan of money made irregularly by the Hera 
•out, that this note was not granted in order to 
the municipality's getting money. The con- 
testation by the plaintiff is dismissed with 
costs. 

J)e Bell^euiUe j* Turgeon for plaintiff. 

J. A. Ouimet for Tiers Baisi. 



[In Chambers.] 

MoNTBiAL, Jan'y 13, 1879. 

Caktwbll v. Maodsm. 
Effeett under execution which have eeaaed to be in 
the poaaeeeion of the Guardian — Order to aeiu 
in poneseion qf third party. 

The plaintiff, by petition, alleged that the 
defendant, who had been appointed guardian of 
effects seized in the cause, under execution, had 
left the country, and that the effects were now 
in the possession of one Warren, who pretended 
that he had bought them. Plaintiff asked for 
an order to the bailiff to remove these effects 
from Warren's possession, in order that they 
might be sold under the execution in due course. 

FagnuelOj for the petitioner,cited I'Ordonnance 
de 1667, Tit. 19, Art. 17; 1 Pigeau, p. 628 j 4 
Quebec Law Bep. pp. 47, 49, Moisan j* Bochej 
and Gilbert ^ Coindet. 

Papinxad, J., gpranted an order authorizing 
any bailiff of the Court to take and remove 
from the possession of said Warren the effects 
seized in the cause, *' et pour ce d'employer et 
de se fiiire assister de toute la force necessaire," 
a copy of the order to be served on Warren, with 
notice to him to appear and show cause why he 
should not be condemned personally in the costs 
of the petition and removal of the effects, &c. 

Duhamelj Pagnueh ^ RainvUle for petitioner. 

Keller i McCorkiU for defendant, and Warren 
fiiM en cause. 



Atlhsb, Octol^er 7, 1878. 

pHiLiON V. BissoN, and Obaham, opposant. 

Immoveables by destination — Opposition to annul 

by a hypothecary creditor qf d^endant. 

The case came up on an opposition to a 

seizure, as of moveables in the possession of 

defendant, the proprietor of a steam carding 



mill, of " one ten-horse power steam engine, 
with boiler, belting, shafting and chimney com- 
plete, and one machine called a picker, painted 
red." 

Graham, a hypothecary creditor, by opposition 
djin d'annuUr, set up that the steam engine and 
machinery formed essential parts of a steam 
carding mill, and that by destination and actual 
use, and as a fixture of the mill, it was immove- 
able. 

The Court (Bourgiois, J.) held the seizure to 
be an absolute nullity, the articles seized being 
immoveables by destination. The principal 
difficulty was as to the right of the opposant, 
who had a baUleur de/onds claim, to oppose the 
seizure. His Honor considered that he was 
entitled to oppose, and cited Guyot vo. Opposi- 
tion, p. 424 : << La partie saisie n'est pas la seule 
qui puisse former opposition afin d'annuler ; 
cette voie peut aussi etre employde par les cre- 
anciersdu saisi." Also 1031 C.C.: <' Creditors 
may exercise the rights and actions of their 
debtor, when to their prejudice he refuses or 
neglects to do so." Opposition maintained. 

M. McLeod for opposant. 

Aylen i Lawlor for plaintiff contesting. 



COURT OF QUEEN'S BENCH. 

MoMTBBAL, December 18, 1878. 
Sir A. A. DouoN, C J., Monk, Bamsay, Tsssikb, 
and Cross, JJ. 
Bruniad et al. v. Habsub. 
Appeal in Contested Election Cases — Constitution- 
ality qf Dominion Controverted Election Act, 
Massue moved for leave to appeal fix)m a 
judgment of the Superior Court on an election 
petition under the Dominion Controverted 
Elections Act. His election as a member of 
the House of Commons for the County of 
Richelieu had been contested by the petition- 
ers, Bnineau et al., and respondent had pleaded 
a declinatory exception, alleging that the 
Dominion Parliament had no right to impose 
upon the Superior Court the duty of trying 
contested elections of members elected to the 
House of Commons. The exception was dis- 
missed, and it was from this judgment that 
Massue asked leave to appeal. 

Sir A. A. DoRiON, CJ., remarked that this 
Court had akeady decided in the case of 
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Maeketme ^ WhiU, 20 L. 0. Jurist, p. 22, that 
that there was no appeal to the Court of Queen's 
Bench in controTerted election cases. A similar 
decision had been given in the case of CtMhing 
iOwena, 

But, fhrther, the Court entertained no doubt 
Uiat the Dominion Parliament bad the right to 
pass the Act in question, bj which the trial of 
controyerted election cases was imposed on the 
Jodges of the Superior Court. 

Motion for appeal rejected. 

Mathieu for petitioners. 

Oermain for respondent. 



CIRCUIT COURT. 
MONTRBAL, November 23, 1878. 
Shith et yir v. Chritibn. 
Wife med <u widow — AtUharizaiion. 

The action was in ejectment, on a lease in 
which the defendant, the lessee, was described 
as "widow of Charles Gauthier." 

She pleaded, however, an exception d la forme^ 
that her husband was still living, and that she 
coaldnotbe sued without her husband being 
in the cause to authorize her. 

The plaintiffs answered that the defendant 
was sued in the quality which she had taken 
ID the lease, and further, that if she was really 
touM puiaaance de marij she could not ester en 
jtutiee, without authorization, as she had done. 

Radivillb, J., before deciding the exception 
^ la/orme, ordered that the defendant's husband 
be called in within 15 days. 

1/ Amour ^ Dumaa for plaintiffs. 

Otoffrion^ Rinfrtij Arehambault 4' Dorion for 
defendant. 



CUR&ENT EVENTS. 

ENGLAND, 
Rbo t. HnoHBS. — ^A new and remarkable 
defence to an indictment for perjury was lately, 
after prolonged argument and consideration, 
held to be bad in law by the Court for Crown 
Oases Reserved. This defence reflects the 
highest credit upon the ingenuity of the prisoner ; 
and its success, if it had been successful, would 
have reflected the deepest discredit upon our 
criaunal law. The fiicts were as follows : A 
policeman, named Hughes, illegally obtained a 



warrant for the arrest of a man named Stanley, 
without exhibiting any written information 
upon oath of the alleged offence at the time of 
obtaining thewarrant. Hughes arrested Stanley 
under the warrant, who was brought before the 
magistrates; where he raised no objection 
against the jurisdiction of the magistrates or 
the legality of the warrant, not being aware of 
the illegality. Here Hughes gave evidence 
against Stanley (who was convicted and sen- 
tenced to imprisonment with hard labor), in 
the course of which he committed sundry 
perjuries, for which he was afterward indicted 
and convicted. He then raised the ingenious 
objection, that, the magistrates having had no 
jurisdiction to hear the case by reason of the 
illegality of the warrant, any false swearings 
committed by him during the proceedings 
were not perjuries in the legal sense of the 
term. The case {Reg. v. Hughes) was twice 
argued, at first before five jadges, and after- 
wards before ten. Nine of the judges have 
now concurred in sustaining the conviction of 
the perjurer ; and, after hearing the arguments 
upon which they decided, we are rather dis- 
posed to wonder that the case should at first 
have been thought so difficult. They held 
that a legal warrant was not necessary to give 
the magistrates jurisdiction ; in a word, that the 
warrant is merely a process to compel the person 
accused to appear, not the source of the juris- 
diction to hear his case when he does appear. 
We cannot but be very glad that the court 
found themselves able to sustain the conviction 
of Hughes ; for the perils of the public would 
be visibly increased if a policeman, by sur- 
reptitiously obtaining an illegal warrant, couldl 
put a prisoner in much the same peril of beiug 
sent to prison as if the warrant were legal, 
while the policeman himself obtained carte 
blanche to commit as many perjuries as he 
chose without any fear of legal consequences. — 
Law Times. 

Costs. — They seem to have a great deal of 
trouble about <« costs " in England. « A chan- 
cery lawyer " writes to the Times^ that after a 
property has been sold in chancery, and 
nothing remains to be done but to tax the costs 
and divide the purchase-money — among the 
parties^ we infer — ^it is three months before the 
ooBts can be taxed. So great is the gain of 
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arrears that, <' in these days of telegraphs and 
telephones, it is three irhole months before an 
official of the Chancery Division of the High 
Court of Justice can even look at the papers." 
He suggests to the Lord Chancellor that " the 
appointment of a couple of energetic men as 
taxing-masters would mightily help to cleanse 
the augean stable." This is a very severe 
epithet for a lawyer to apply to the sweet and 
savory source of his professional income. But 
evidently there is an immense amount of red 
tape about the af&ir of costs. On a single 
page of the Law Timet we find numbers of 
advertisements of persons who engage to fitcili- 
tate the taxation and payment of costs. One 
advertises the " day by day system " — a refer- 
ence to "daily bread," probably; another 
posts " arrears of costs " ; another furnishes 
"copyright books and forms for costs," while 
others << work up every description of costs in 
arrear," and so on. We would invite our 
English brethren to an adoption of our system 
of costs, which grants a few fixed allowances 
for specified services, irrespective of their extent, 
and thus gives trouble to nobody but the losing 
party. But the ^ taxing officers" will probably 
object to the change, for it seems that the fees 
earned by them in the year 1870-1 amounted 
to £28,849; 1871-2, £32,000 ; 1872-3, £28,807; 
1873-4, £31,698 ; 1874-5, £30,954 ; 1875-6, 
£26,544; 1876-7, £30,780 18s. 6d. Now, if it 
costs so much to ascertain the costs, what 
must the costs themselves be 7 — Albany L. J, 

SWITZERLAND, 
The Death Pinaltt. — Up to 1874 it was 
competent to each canton in Switzerland to 
use the penalty of death at its discretion. The 
central authority then abolished thp punish- 
ment throughout the country. Since that date 
there has been a re-action in public opinion ; 
and now fourteen out of twenty-two cantons, 
and a majority of the whole mass of voters, 
have pronounced in fiivor of a measure to re- 
store the right of discretion to the several 
cantons. Increase in the number and enormity 
of crimes of violence is said to have brought 
about the change of opinion ; but it is probably 
to be attril^uted to that reflux in thought, which 
is almost an inevitable law in the early stages 
of big controversies. Believers in the march of 
civilization do not doubt that at some future 



date Europe will bid fiurewell to capital punish- 
ment ; but, at present, the majority of people 
hold that the example of sparing life should be 
set by malefinctors, and not by legislatures or 
judges.— /6. 



GENERAL NOTES. 
— An ancient saw, relating to the results of 
referring to a personage supposed at the time 
to be distant, was recently illustrated at the 
Bolls. The learned Master of the Rolls, in the 
course of a case relating to infringement of a 
design, had just been remarking that no 
decision of the English courts was reported on 
the point before him, while there appeared to 
be numerous decisions of the American judges 
directly bearing upon it. Hereupon a gentle- 
man came into court, sent up his card, and was 
requested to take a seat on the bench. After 
siiaking hands with the visitor, the Master of the 
Bolls announced that he was Mr. Justice Treat, 
an American judge, and at once proceeded to 
avail himself of the legal knowledge of the 
assessor so opportunely and unexpectedly 
provided. — Solicitors^ Journal. 

—Sir Toby Butler, Solicitor-General in 1689, 
was pledged << not to drink a drop of liquor *^ 
until he had made his argument in a case of 
vast importance, and acquitted himself so ably 
that Bench and Bar complimented him for his 
able speech ; yet when the attorney expressed 
his conviction that the success was owing to 
abstemiousness, « Not so fast, my friend,'* 
replied the jolly old toper, «* perhaps it was the 
other way." « Why, Sir Toby," exclaimed the 
attorney, "surely you have not broken your 
pledge?" "What was that?" demanded Sir 
Toby. " You pledged your word you would 
not drink a drop of liquor until you concluded 
youi argument." " Nor have I," answered the 
barrister ; " I did not drink a drop, but I soaked 
two fresh penny loaves in two bottles of claret, 
BXiAl aUthemP^ 

— ^There are no divorces in France, only 
judicial separations. From 1846 to 1850, there 
was an average of 1,080 of these, which in 1876, 
had increased to 3,251. Out of the hundred 
only fourteen separations were asked for by the 
husband. 
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EMPLOYEE'S ACTIOS AGAIIfST EM- 
rLOilJK. 

lOouoluded froui p. liT.J 

To the employees, however, — the iiit^tru- 
mviiin by whom a part of the buMiness is to lie 
carried on, — the employer may be regarded aK 
^ying (in railway cases), '' I wish to employ 
yuu to discharge for me, and under my direction, 
a part of the duty of a common carrier. I will 
undertake one part of this duty, and I want 
you to undertake another, so that between us 
we shall discharge the whole duty of a com- 
mon carrier as to third persons, and 1 will pay 
you ISO much for your part of the performance." 
Employees who enter the employment on these 
tenns cannot claim that the employer is a 
carrier with regard to them, while they are in 
their respective posts of duty under the em- 
ployment. With respect to them he is an 
employer, and nothing more ; and to enable 
him to act as a carrier to third parties, the 
cooperation of the employees at their various 
posts is needed. In this sense, it may be said 
that the employer is one part of a common 
carrier, and each employee is another part ; 
but neither is to the other a common carrier 
complete, and neither owes to the other, there- 
fore, the duties of a common carrier. 

The same principle holds good in any other 
t-mploymcnt. As a general thing, the employ- 
ment delegates to the employees the i>erfor- 
mance of a pari of the duty owed by the 
employer to third parties. Each employee is 
privy to this delegation to himself and his 
fellows. He cannot, therefore, with any pro- 
priety claim to occupy toward the mastcir the 
position of a stranger, to whom the duty is 
owed by the master as an entirety. The 
master will still owe the employee certain 
duties, but they cannot l>e the same duties 
which he owes to a stranger. These duties, 
whatever they are, will spring largely from the 
particular relation ; and it will not generally 



be difticidt to say, fn)m the nature of the cafie; 
what duties are tairly undertaken by the em- 
pUiyer toward the employee, in the contract 
under which the relation is inaugurated. Thus, 
where one employs others to prosecute a 
dangerous undertaking for him, he must see 
that the business is not rendered unnecessarily 
hazardous though any negligence of his own ; 
or, to put the duty affirmatively, he must use 
reasonable diligence in the selection of suitable 
machinery and appliances, and in the employ- 
ment of fit fellow-servants, as well as in the 
promulgation of safe and reasonable orders 
and regulations for the conduct of the business. 
This duty can only be defined with accuracy 
in a particular case by lookiui; at the contract. 
If it arose solely from the rule Sic utere tuo tU 
alienum non Iwdas^ unaffected by the contract, 
we should find an arbitrary standard for the 
condition t)f tools, machinery, etc., applicable 
to all ctises, or they would have lo comply with 
certiiin scientific opinions in respect to their 
suitability and safety for the work in baud. 

A stranger may hold me to strict account for 
any management of my business which injures 
him, in the proper and orderly conduct of his 
own afi'airs. His right is, not merely to be free 
from injury at my hands, but generally to be 
let alone. He has nothing to do with my 
concerDS, and I cannot justify any molestation 
or disturbance of his business or comfort on 
the score of economy or convenience to myself. 
If I cannot conduct my business without en- 
dangering him, he may contend that I ought 
not to conduct it at all. The employee cannot 
say this ; for he is a jMirty to my dangerous act. 
I may provide old tools, inventions which have 
been superseded and improved upon, appliances 
which are awkward and inconvenient ; and if 
one with full knowledge of their chanicter 
undertakes to engage in the business as my 
employee with these tools, that is the condition 
agreed upon between us, and I am under no 
obligation to him to provide better ones. But 
the injury from defective machinery may result 
from a breach of duty on the employer's part. 
For example : if, when the employment is 
entered upon, the employee is not informed of 
the particular condition of the machinery, he 
has a right to assume that the appliances are 
reasonably safe and fit. In such a case, the 
contract is silent upon this subject, and the 
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employee is entitled to the application of 
the rule ^iV; uUre too ul alienum non Uedaa, as a 
stranger in the premises. And it is a breach 
of the employer's duty to him t<. permit an 
unsafe condition of the machinery, to his 
hazard. 

But when the employee is sufficiently in- 
formed of the actual condition and danger,— 
and for this purpose the means and opportunity 
of information will generally be equivalent to 
actual knowledge,— the employer is under no 
obligation to him to improve that condition or 
to lessen the danger. It may be well enough, 
as a colloquial expression, to say that in such a 
case the employee "takes the risks which are 
incident to the employment under these con- 
diUons." He incurs them, certainly ; but if 
by the expression it is meant that he contracts 
to bear them, and to relieve the employer 
from some liability which would otherwise 
rest upon him in regard to them, the expression 
seems to be improper and confusing. The 
employee incurs whatever risks to himself are 
incident to the conditions of the business 
agreed upon, but he does not need to make a 
contract for this purpose. The risks are there, 
and by entering the business he incurs them 
ipsojacto] but he has no claim for damages 
against the employer, unless the latter is in 
some way to blame for the injury. It is not 
necessary to stipulate not to sue, when one 
has no cause of action. 

We may recapitulate the objections to this 
theory of a contract for exemption, as they 
appear to us. It requires us to assume a con- 
tract to avoid an assumed liability. We think 
there is in foot no such primary liability. Wc 
think there is in fact no such contract for ex- 
emption. And if there were such primary liabi- 
ility and such contract for exemption, we 
think the contract would be void as against 
public policy and without consideration. The 
legal view of the case seems to us to be, that 
the servant does not show sufficient facts to 
constitute a cause of action, for one necessary 
fiK)t to support such an action is the violation 
of some duty owed by defendant; and it docs 
not appear, in such a case, that there has been 
any duty violated. 

Another class of cases will be found, where 
the employee is injured by machinery, ete 
-thich has become defective by use, the defect 



being known to both employer and employee. 
The employer owes the employee a general duty 
to maintain the machinery, ete., in as good con- 
dition as he found it at the outset ; it becomes 
impaired by use, and is more dangerous. It is 
a breach of his original duly under the con- 
tract, for the employer to permit the machinery 
to remain in this more dangerous condition ; 
yet, if the servant continues to use it in this 
condition, he cannot recover. Why? Some 
authorities say, because he contracts to take 
the risk. We have already stated the objections 
to this theory, as they appear to us. 

Another ground has been suggested, viz., 
contributory negligence. It is in one sense 
contributory negligence in a servant^ under 
any circumstances, to put his hand to a machine 
which he knows to be unsafe : but this is 
equally negligent, and contributes equally 
to the injury, where he has complairjed to his 
employer, and has been promised an amend 
ment of the defect. The mere complaint and 
promise do not lessen the danger until the 
promise has been performed. Yet it is general- 
ly agreed that for a reasonable time after such 
complaint and promise the employee may con- 
tinue to usd the dangerous machine, and if he 
is injured by it he may recover. 

The whole ground of these distinctions seems 
to be covered by a glance at the employer's 
duty. 

We start with the natural and reasonable 
duty of the employer to maintain his machinery 
in as safe a condition as the servant finds it at 
the outset. This is the basis of their under- 
standing. The employer violates bis duty in 
this regard by permitting a deterioration in the 
condition of the machinery to go unheeded. 
But^f the servant has knowledge of it, and 
makes no complaint, he assents to the modi- 
fication of the employer's original duty in that 
regard. He waives ite performance. Volenti non 
fittnjuna. One cannot stand by and acquiesce 
mhis own injury, with a view to recovering 
damages for it. On the other hand, if he com- 
plain to the employer, it is a protest against 

protest, the breach is still left un mended, the 
employee may decline to continue his work 
under these more ha^aitlous condiUonsMdif 
discharged, he may recover for wrong^xtdi 
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missal. He cannot be forced to accept the 
more dangerous condition in place of the one 
agreed upon. Vet, if he choose, he may waive 
the breach, acquiesce in the modification of the 
master's duty under the original contract, and 
continue in the employment under the contract 
as modified. 

In this respect, the contract of senrice is like 
every other contract. The rules which govern 
parties in regard to the performance of their 
reciprocal duties under contracts, and the 
methods of redresa for the violation of such 
duties, will be found under their appropriate 
heads, and they will be found to cover this 
COD tract as well as any other. 

Thus fiu- we have found the principle suffi- 
cient, that, to support an action for damages, an 
employee, or any other, must show the injury 
to have been caused by a violation of some 
duty owed by defendant to the plaintiff. 

In a subsequent article we shall endeavor to 
apply this principle more particularly to the 
cases of injury to one employee from the act of 
another in the same service ; and, afterwards, 
to consider the measure of damages in these 
cases. 

In the course of this reasoning we have pur- 
posely abstained from the citation of authorities. 
The theory suggested seems to be more in 
harmony with the best actual adjudications 
than any other, but it cannot be denied that 
there are many authorities to support the 
doctrine which we have criticised ; and as 
OQT sole ambition is to find a rule which shall 
be reasonable, and stand the test of argument, 
it has seemed better not to rest the rule upon 
authority which might be met with equally 
respectable authority against it. — A. B. Jackson 
in Southftm Law Review. 



CONTRACTS MADE BY AGENT OF 
LUNATIC WITHOUT NOTICE. 

The appeal in Drew v. Nunn^ 40 L. T. Rep. 
N. 8. 671, which stood over for some time in 
Older that a satisfiictory principle might be 
framed, touched upon a point in the law of 
agency upon which there is a dearth of author- 
ity. The action was brought to recover the 
price of goods supplied by the plaintiff to the 
defendant's wife. The defendant, when sane, 
gave to his wite an absolute authority to act for 



him, and practically held out to the plaintiff 
that he had given his wife that authority. The 
defendant afterwards became quite insane. 
Under these circumstances the wife ordered the 
goods in question from the plaintiff, who 
supplied them without notice of the insanity. 
The defendant was for a time confined in a 
lunatic asylum, but upon recovery was dis- 
charged. The present action was brought after 
his recovery. The defence set up was, that 
the authority he gave his wife was determined 
by his subsequent lunacy. Mr. Justice Mel lor 
refused to letive to the jury the question, 
whether or not, when the goods were supplied, 
the income received by the wife was sufficient 
for the maintenance of herself and her family, 
and directed the jury to find for the plaintiff' for 
the amount claimed. An order niti for a new 
trial on the ground of misdirection was made 
by the Court of Appeal. On behalf of the 
defendant it was argued that lunacy operates 
as an absolute revocation of the agent's author- 
ity, and that the contracts of lunatics are void 
or voidable, according to whether or not they 
have been executed or partly executed. The 
authorities are not numerous. In MoUon v. 
Camrouxj 4 Ex. 487, a lunatic purchased certain 
annuities for his life of a society, which, at the 
time, had no knowledge of his unsoundness of 
mind, the transaction being in the ordinary 
course of the affairs of human life, and fair and 
bona fide on the j)art of the society. The Court 
of Exchequer held that, after the death of the 
lunatic, his personal representative could not 
recover back the premiums paid for the 
annuities. The ground of that decision was, 
that where a person apparently of sound 
mind, and not known to be otherwise, enters 
into a contract which is fair and bona fide^ and 
which is executed and completed, and the 
property, subject matter of the contract, cannot 
be restored so as to put the parties in ttaiu quo, 
such contract cannot afterwards be set aside 
either by the alleged lunatic or those who 
represent him. On appeal it was affirmed (4 
Ex. 67) by the Exchequer Chamber. 

Where the assignee of a liankrupt was removed, 
and a new one appointed, it is doubted (in Stead 
V. Thornton, 3 B. and Ad. 357,) whether a party 
having money in his hands, which he received 
on account of the bankrupt's estate in the 
character of agent to the late assignee, 
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would be liable for money had and received to 
the use of the new assignee ; but Mr. Justice 
Parke held that, inasmach as the former assignee 
had been insane, when the money was received, 
such receiver was liable, for he could not 1m? 
the agent of an insane person, and therefore 
held the property as a mere stranger. This 
ruling was upheld by the full court. 

The marriage of a lunatic during the con- 
tinuance of his lunacy is void. Thus Mr. 
Justice Blackstone, in his well-known Com- 
mentaries, says : " A fourth incapacity is want 
of reason, without a competent share of which, 
as no others, so neither can the matrimonial 
contract l>e valid. It was formerly adjudged 
that the issue of an idiot was valid. A strange 
determination! Since consent is absolutely 
requisite to matrimony ; and neither idiots nor 
lunatics are capable of consenting to anything ; 
and, therefore, the civil law judged much more 
sensibly when it made such deprivations of 
reason a previous impediment, though not a 
cause of divorce if they happened after mar- 
riage. And modem resolutions have adhered 
to the reason of the civil law, by determining 
that the marriage of a lunatic, not being in a 
lucid interval, was absolutely void." 

Sir John Nicholl applied those principles in 
Browning v. Reane^ 2 Phil. Ec. Ca. 69, where 
administration of the effects of a wife was 
refused to the husband on the ground that his 
marriage was invalid by reason of his wife's 
mental incapacity. 

Lord Tenterden ruled, in Brmcn v. Jodrelly 3 
C. A P. 30, that no person, in defending an 
action, can he allowed to stultify himself; 
hence the defendant in the case, which was an 
action for work and labor, was not allowed to 
set up his own insanity as a defence, unless it 
coiUd be shown that the defendant had been 
imposed upon by the plaintifl' in consequence 
of his mental imbecility. 

The facts in Tarbuck v. Bisphanh, 2 M. k W. 
2, were that A. kept cash with B.,a banker, the 
balances to his credit being stated from time to 
time in a pass-book. A became lunatic, but the 
account continued to be kept with his family 
and in the pass-book, the entries in which were 
in B.'s handwriting, a balance was stated to 
the credit of A. Tne action was brought by 
the administrator of A.'s estate to obtain a just 
account of such deposits pursuant to an order 



of the Court of Chancery in a suit between the 
ditferent members of the lunatic's fiunily, the 
object being to ascertain whether the payments 
made by the defendant banker were made bona 
fide lor the benefit of the lunatic's estate, or by 
collusion with any other members of his family. 
Mr. Justice Coleridge directed a verdict for the 
defendant on the ground that the Statute of 
Limitations was a bar to the recovery of the 
first balance, inasmuch as it was not shown 
that the lunacy of A. existed at the time of that 
settlement of accounts, and that jis to sultse- 
quent balances they were causes of action on 
the footing of accounts stated; whereas, in 
order to state an account, there must be two 
{>arties of sane mind. Ui>on the argument of 
a nile for a new trial on the ground of misdirec- 
tion, Baron Parke observed that there was no 
evidence of any accounting with the lunatic ; 
if with anybody, it was his agent, or one of tlie 
family ; but a lunatic is not competent to 
appoint an agent. The rule was refused. 

The decision of the King's Bench in BaxUr 
V. The Earl of Porltmoulhj 5 B. A C. 1 70, may 
be compareil with that in Brown v. Jodrell. 
Between the years 1818 and 1823 the defendant 
had hired carriages of the plaintiff, and had 
incurred a dcl)t for which the present action 
was brought. It was proved that the carriages 
were constantly used by the defendant, and 
were suitable for a person of his rank and 
stfition. For the defence evidence was given 
that by an inquisition dated the 28th February, 
1825, tiiken under a commission of lunacy, it 
was found that the <lefendant then waK, and 
from the 1st January, 1809, continually had 
been, of unsound mind, and not sufficient for 
the government of himself. Chief Justice 
Abbott ruled that, as the articles hired were 
suitable to the station and fortune of the de- 
fendant, and as the plaintitl' at the tiine of 
making the contract had no reason to suppose 
him to be of unsound mind, and could not be 
charged with practising any imposition upon 
him, they were entitled to the verdict. In 
support of a motion for leave to enter a non- 
suit, it was argued that the cases do not 
wan-ant any distinction between actions fi>r 
necessaries and other actions. The Court re- 
fused the rule. 

The question raise<l in Read v. Legard, G Kx. 
636, was, whether an action can be maintained 



THE LEGAL NEWS. 



45 



Against a husband for necessaries supplied to 
his wife during the period of his lunacy. At 
the trial it was urged that the p1ainti£f could 
not recover, inasmuch as the liability of a 
huHband for goods supplied to his wife depended 
solely on her authority as his agent to pledge 
his credit, and that, as the lunacy of the 
defendant rendered him incapable of delegating 
any authority to an agent, he was not liable. 
Baron Martin overruled the objection, express- 
ing his opinion that the authority arose out of 
the relation of husband and wife. This ruling 
was supported by the full court. "The true 
principle," said Chief Baron Pollock, ^ seems to 
be, that when a man marries, he contracts an 
obligation to support his wife, and in point of 
law he gives her authority to pledge his credit 
for her support, if circumstances render it 
necessary, she herself not being in fault. That 
anthority is not revoked by the husband be- 
coming insane, and certainly it would be very 
hard if the husband could claim the whole of 
his wife's property, and thoKC who act for him 
recover it from her, and yet the wife have no 
claim, or any one to support her." Baron 
Alderson stated the true foundation of the liabi- 
lity, namely, that by contracting the relation of 
marriage a husband takes on himself the duty 
of supplying his wife with necessaries, and if 
he does not perform that duty, either throng li 
his own fault, or in consequence of a misfortune 
like lunacy, the wife has, by reason of that 
relation, an authority to procure them, herself, 
and the husband is responsible for what is so 
supplied. 

The House of Lords decided, in Howard v. 
Digby, 2 Cl. & F. 634, that although satisfaction 
of arrears of pin money cannot be presumed 
against a lunatic wife on the ground of her 
consent or acquiescence in her husltand's 
retainer of them, yet there may be a presump- 
tion agtiiost her of satiHfaction by reason of 
payments made by her husband in discharge 
of her debts, to the payment 6{ which pin 
money is applicable, and that a lunatic is liabl^ 
for money paid to his use for necessaries and 
the like, as a person of sound mind. 

After taking time to consider their judgment, 
the Court of Appeal, in Oreto v. Nun7i, came to 
the decision that the judgment of the court 
below should be affirmed. Lord Justice Brett 
considered two questions : first, whether the 



insanity of a principal puts an end to the 
authority of the agent ; secondly, who is liable 
whei-e the authority of tlie agent has been held 
out to a person dealt with who had no notice 
of the principal's lunacy. His Lordship was 
unable to derive any satisfactory conclusion 
from the authorities, but in his opinion such 
insanity does put an end to the agent's 
authority. " Such lunacy," urged his Lordship, 
" puts an end to the authority of the agent, and 
if any agent acts for his principal after such 
lunacy is brought to his knowledge, that agent 
would be doing a wrongful act both to tlie 
principal and the person with whom he dealt, 
and he would be liable to any person with 
whom he so acted for the principal." Upon 
the second point the conclusion arrived at, was 
that a person who deals with the agent without 
knowledge of the principal's lunacy has a 
right so to deal, and the Junatic is bound by 
having held out the agent as having authority. 
Lord Justice BramwcU was not prepared to say 
that every state of insanity effected a revocation 
of anthority ; and Lord Justice Cotton would 
express no opinion as to the general effect of 
insanity where there has been no commission 
of lunacy, but agreed with the rest of the court 
in this cjise, which will be a leatiing authority 
upon the questions with which it deals. — Law 
TVwiM, (Loudon). 



NOTES OF CASES. 



COITUT OF REVIKW. 

MoNTRSAL, January 31, 1879. 
Mackay, Torrance, Jbtt^, JJ. 

[From S. C Iberville. 
Wilson v. Thk Grand Trunk Railway Co. of 

Canada. 
Accident on Railway — Burden of proof — Contri- 
butory negligence — Customs officer on duly. 

Mackay, J. This is a motion by the de- 
fendants for a new trial. In the declamtiou 
the plaintiff says he was in the service of the 
Government, and as (histoms officer earned a 
liberal remuneration, and on the 21st Novem- 
ber, 1876, while in the actual discharge of his 
duties, had occasion to cross the line of rail- 
way " on the public highway crossing thereof 
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at St. Johus/' and while on the highway 
cTOHKing he waH by the defendants' misconduct 
gtrnck by a locomotive engine of defend;int8*, 
propelled against plaintiff from behind^ without 
plaintiff seeing or having warning, and he lost 
his left arm, was sick six months and prevented 
from working for that time. The plaintiff 
' ailege<l that defendants were bound to comply 
with all the requirements of law to prevent 
accidents, to sound the whistle, and to keep 
the l>ell ringing, &c., but did not do either, and 
that the railway crossing' was unprot-ected by 
gates or fencing, in fiagrant violation of law. 
That plaintiff, a married man, is disabled from 
earning his livelihood ; and $6,000 damages 
were claimed. 

The plea is to the effect tliat the accident 
was not caused by acts, omissions or negli- 
gence of the defendants, but by the plaintiff's 
own fault, kc. Another plea alleges that the 
engine and locomotive were in their proper 
pliice, the locomotive moving slowly, and the 
bell ringing ; that plaintiff was not struck at 
the crossing, but while unlawfully standing 
upon the railway trac*k, and that he was careless- 
ly walking on the track, and contributed to the 
injury, and the accident would not have hap- 
pened had he exercised <lue care. 

The case was tried l>efore a jury, and the 
plaintiff got a verdict for $5,000. There is 
now before us the defendants' motion for a 
new trial. 

From the record #e see that in November 
1876, the plaintiff met with the accident 
alluded to on the railroad track at St. Johns. 
His left arm was lacerated and the bone of it 
fractured, and the arm had to be removed. We 
cannot but sympathisse deeply with him, yet 
we must not lose sight of justice. We have to 
deal with the case as it is before us, in all its 
aspects and as regards both parties. We have 
to consider all that is in issue. When the ac- 
cident happened, was the plaintiff as he says 
on the public highway crossing ? No such 
thing, lie was walking on the railway track, 
between the rails, his back towards the loco- 
motive that was advancing towards him from 
the turn table building. He had just issued 
out of the freight office of the Vermont Central ; 
he crossed to the railroad track and was struck 
befbre he had reached the crossing. He was 
shoved along by the locomotive to the crossing. 



riaintiff was struck at about the fifth or sixth 
tie from the crossing. Even Nicols admits 
tliat where the plaintiff was picked up was 
not where he was first struck. Plaintiff might 
have made for the crossing by a safe footpath 
from the oflBce of the Vermont Central ; Tenny , 
witness for plaintiff; says so. Tenny was at 
the crossing at the time of the accident, and 
has to say that plaintiff was stnick not on the 
crossing, but on the railroad track between the 
rails. So suddenly did plaintiff, issuing 
from the office, get upon the rails, that the 
accident was unavoidable, say some of the de- 
fendants* witnesses. The rails were clear when 
the locomotive started from the engine house. 
Were tlie locomotive bell ringing and whistle 
blowing at the time plaintiff was struck ? 
There is conflict of j)roof about this. Were 
there gates at the highway crossing ? No ; but 
what of that? Absolutely nothing. Had 
there been two or any number of gates there 
they could not have prevented the plaintiff 
being struck on the railroad track, at a 
distance from the crossing. Had plaintiff 
right to be on the track as he was ? Certainly 
not. It is said that he was a Custom House 
officer on duty. This can't help plaintiff. A 
Custom House officer on duty had no right, 
issuing from that office, to go to the railroad 
line, and walk along the track, to get to the 
highway crossing, when, as his own witness 
says, ** Plaintiff could have proceeded directly 
from the door of the office to the public cros- 
sing, without crossing the track." The plaintiff' 
was walking on the track in clear violation of 
the Railway Act. It is nonsense to say that 
his duty called upon him, on leaving the Ver- 
mont Central Office, to make for the railway 
track, and walk along it to get to the public 
crossing at the highway, rather than to take 
the safe path from the office. Yet, if plaintiff 
had not held this unreasonable doctrine he 
would not have suffered. He still say^ that he 
had right to be where he was, and so the 
jury has found ; yet their holding so is because 
of their finding (contrarily to overwhelming 
proofs) that plaintiff was struck on the public 
crossing. (See the 3rd and 6th findings.) 

The motion for new trial is founded on 
some eighteen reasons. Misdirection by the 
Judge at the trial is charged ; the findings of 
the jury on material points are said to be con- 
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traiy to the eyidence, and there are other 
objections, as for instance, excess of damages. 
The Court here is of opinion that the defend- 
ants are entitled to have the verdict against 
them set aside, and to have a new trial. 

Before proceeding further it may be well to 
gtato some law. The burden of proof was on 
plaintiff. His having received an injury on 
defendants' land, or even from the defendant, is 
not enough. Sec. 12, Sherman and Bed field, 
3rd edition, of 1874. Plaintiff has to show 
vioUtion by defendant of duty. If plaintiff 
have proximately contributed to the injury 
complained of, so that but for his co-operating 
fiiolt the injury would not have happened, he 
cannot recover. Sec. 25, S. and R. ; also 8our- 
dat, No. 660. If by ordinary care plaintiff 
woald have avoided the injury he cannot 
recover. 8ec. 29, 8. a-.<l R. If danger is near, 
extraordinary care must bu l:;'u*n to guard 
against it. No recovery can be had for injuries 
suffered by one who, without looking carefully 
along the track of a railroad, walks across it or 
along it, and is run over by a train. Sec. 40. 
Walking along the track of a railroad where it 
i8 not running upon a highway is culimble 
negligence. Sec. 487. Statutes ordering Ik;11 
ringing and whistling are only for the benefit 
of persons travelling on the highways, and 
cannot be made ground of an action by one 
injured while walking along the track of a 
railroad. Sec. 485 ; and so per Lord Selborue in 
the last case he was dealing with. (Albany 
Law Jl., p. 73.) Sec. 488 a, S. and Redfield. 
The statutes giving a right of action to persons 
injured by the neglect of a Railroad Company 
to ring a bell at a highway crossing do not 
confer such right of action irresi)ective of the 
injured person's own negligence. One whose 
own fault has contributed to his injury cannot 
take advantage of these statutes ; nor is de- 
fendant's omission to ring a bell any excuse for 
plaintiffs omission to look up and down the 
track. It is culpable negligence for any one to 
cross the track of a railroad in full view, or 
bearing, of an approaching train, or without 
taking precautions to a:^ H^i-tain whether a tnun 
is approaching, and as a general but not in- 
Tariable rule it is such negligence to cross 
without looking in every direction to make 
sure that the road is clear. Sec. 488. Upon 
such law, and upon the facts proved, we are 



unanimously of opinicm that the findings of 
the jury ought Kubstantiully to have l>een for the 
defendants. With great respect to the learned 
judge who presided at the trial, we think he 
ought not to have charged as he did, leaving 
to the jury as it were the (luestion of whether 
the plaintiff while traversing the railway was 
in execution of his duty, that if he was not, 
he was to be treated as any other individual, 
implying, as it seems to this Court, that if the 
jury found plaintiff in execution of his duty, 
he was to be held tis in his right walking where 
he was. We think that the learned judge 
ought to have charged that in his opinion, in 
any aspect, plaintiff wtis not where he had 
right to 1)0. The plaintiff has himself to 
blame for the accident. He had no right to be 
where he was when struck. He contributed to 
the injury he comj)lains of. Danger was near 
him from the moment he got upon the railroad 
track, and getting on to such a dangerous road- 
way, the plaiutift" was bound to use his eyes, and 
take care. He did not look al)Out, behind and 
before him. Had he looked, he would not have 
been hurt. He has been guilty of culpable 
negligence ; the proofs are clear. We grant 
the new trial for the 2nd, 4th, 6th, 1 3th, 15th, 
l7th and 18th rwinons. The 6th claims that 
the verdict is uuk up ported by proof, and con- 
trary to law and evidence ; the 18th claims 
that plaintiff contribnt'<Ml to the accident, and 
the defendants, therefore, ought to go free. 

E. Carter J Q. (7., and L. II. Davidson for plain- 
tiff. 

George Macrae^ Q. C, for defendants. 



SUPKRIOR COURT. 

MoNTKEAL, January 31, 1879. 

La SocietI: ob Construction Canaoixnnk de 
Montreal v. Dksadtels dit L.vpoimte. 
Exception retuUing/rom improve menUj C. C. 2065. 

Johnson, J. On the first of Octol>er, I H72, the 
defendant l)ought from one Deslauriers some 
real (estate, mortgaged to the plaintiffs for some 
$7,000, the defendant aKsuming his vendor's 
obligations towards the plaintiffs. On the 19th 
of April, 1877, the plaintiffs sued him en dt'clar- 
ation d* hypothec ; and on the 22iid of October 
they got judgment against him in that case. 
On the 1 2th of November, the defendant made 
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a delaistemenl of the property ; but between the 
jadgment and the d/UU»senutnt he took away a 
number of double windows and blinds. The 
plaintiffs then took their recourse by eapvu 
under the 800th Article of the Code of Proce- 
dure, alleging deterioration. Tliis capiat was 
quashed, on petition, on the ground that, the 
plaintiffs having o^ly taken hypothecary con- 
clusions, there was no )>er8onaI liability. The 
Court of Review, without adopting the grounds 
of that judgment, nevertheless, quashed the 
capias because by the evidence taken imder the 
petition for liberation there a))peared to have 
been no concealment ; and now, on the merits 
comes up the question of personal liability. If 
the evidence now of record had been given 
under the petition, there can be no doubt that 
the capicu would have been maintained. But 
that is not the point now. The only question 
now is as to the personal liability for taking 
away these things, and upon that I am against 
the defendant. He had pleaded to the action 
that these windows and blinds were to be taken 
as impentes and amt'lioratioru made by himself, 
and that he had a right to take them away, and 
that is really the only question in the case. 
The learned counsel argued his case very ingeni- 
ously ; but his authorities could only apply to 
the case of a mere dr'terUeur who was neither 
charged with the hypothec, nor personally liable. 
Paragraph four of article 2065 makes this quite 
clear. He cannot oppose the exception of im- 
penses et ameliorations unless he can say that 
he is neither charged with the hj/pothtque, nor 
personally liable for the payment of the debt. 
Here he can pretend neither of these things, 
therefore his plea must be dismissed. Besides, 
by article 2075 C. C, the property must be 
surrendered in the condition in which it was 
at the time of the judgment. The present 
action is a personal one purely, for damages 
caused by deterioration. They are proved, and 
the plaintiff must have judgment. 

Beiqae ^ Co. for plaintiff. 

BoninS^ Archambault for defendant. 



GENERAL NOTES. 

— Those who attend this court and courts of 
law, are not very good judges of the value of a 
horse. I remember two or three years ago I 



tried a cause at Cambridge. It was an action 
for trover for a horse. The property being 
cleiirly made out, I proposed that the defendant 
should enter into a rule to deliver the horse ; 
but that was refused : and they chose to stand 
the verdict ; upon which I directed the jury to 
find all the damages laid. The special pleaders, 
with all the exaggeration incident to them, not 
having any idea of the value, only put XoOO 
into declaration ; and the jury finding a verdict 
for that sum, the defendant paid it with all 
satisfaction, the horse selling afterwards for 
£2,200. — [Lord Chancellor Loughborough, in 
Newman, 3 Payne. 

COMPKNSATION To PbRSONS WRONGFITLLY AC- 

CU8BD. — The great reformer. Sir Samuel Romilly, 
once had in contemplation the passing of an 
act enabling criminal courts to give com- 
pensation, as will be seen from the following 
pasKige extracted from his memoirs : *■*■ What 
I have in contemplation to do, however, com- 
pared with what should be done is very little. 
It is only, in the first place, to invest criminal 
courts with a p<jwer of making to persons 
who shall have l>een acquitted a compensation 
to be paid out of the county rates, for the 
expenses they will have been put to, the loss 
of time they will have incurred, the imprison- 
ment, and the other evils they will have suf- 
fered ; not to provide that there should be a 
compensation awanled in all cases of acquittal, 
but merely that the court, judging of all the 
circumstances of the cfise, should have a power, 
if it thinks proper, to order such a compen- 
sation to be paid and to fix the amount of it ; a 
similar power to that which it now has under 
two acts passed in the reign of Geo. II., to 
allow the expenses of the prosecution, and a 
compensation for loss of time and trouble, to 
the prosecutor." 

—A story is told of Baron Parke which 
evinces a curious delight in the intricacies of 
professional skill. Paying a visit to one of his 
colleagues, a man of great intellect and attain- 
ments and a sound lawyer, who was at the time 
very ill, Baron Parke told his friend that he 
had brought him a special demurrer which had 
recently been submitted to the court, which 
was so exquisitely drawn that ho felt sure it 
must cheer up the sick man to read it ! 
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LAWYERS IN THE LEGISLATURE. 

The Irith Law TimeSf with reference to the 
prejudice againtit lawyers as membern of the 
Legislature, has the following remarks : — 

We read in a writ of summonB, in the fifth 
year of Henry IV, ** the Kinjf willed that neither 
you, nor any oilier sheriff (vice-comet) of the 
Kingdom, or any apprentice, nor other man 
following the law should be chosen.'' "This 
prohibition," says Coke, *< was inserted in virtu**, 
of an ordinance of the Lords, made in the forty- 
sixth year of Edward III ; and by reason of its 
insertion, this parliament was fruitless, and 
never a good law made thereat, and therefore 
called Indoctum parliamerUum^ or lack-learning 
parliament. Since this time,-' he adds, <' lawyers 
(for the great and good service of the common- 
wealth) have been eligible." And yet, to this 
day, there survives an old-fiishioned and most 
nnreasonable prejudice against the election of 
lawyers as parliamentary representatives, which, 
apart from cither politics or polemics, would 
jostify us in bespeaking fair play for any candi- 
date who happened to be connected with the 
legal profession. With politics and polemics 
we have nothing to do ; but it is only right 
that, whcu a member of the legal profession 
seeks the suffrages of a constituency, we should 
deprecate a prejudice detrimental to the interests 
of the profession generally, while calculated to 
impede *Uhe great and good service of the 
commonwealth/* which is now more than ever 
in the power and directly within the province 
of legal members of the Legislature to effect. 
It is a time of changes, many and momeut4>u8 
in matters needing the most watchful super- 
vision of lawyers — not that the legal profession 
alone is vitally affected, but that every subject 
in the land is vitally affected in his person or 
property by measures which have been already 
projected for good or for evil, and which for 
good or for evil will largely depend on the 
legal skill that is brought to bear on their pro- 
visions. It is a time when, whether the 
government be conservatiYe or liberal, change 



is the order of the day, and when the lawyer, 
whether he be conservative or liberal, is best 
able to render " great and good service to the 
commonwealth.*' And instead of rejecting a 
lawyer merely because he is a lawyer, it should 
be considered, that for this very reason, he can 
do service great and good. Again, none so 
much as he comes into such public and hostile 
contact with all classes and ranks of society ; 
it is his pursuit to expose dishonesty and crime ; 
the witness dreads him — the suitor recoils from 
him. But neither should the prejudice hence 
arising affect the choice of a parliamentary 
representative ; rather it should be deemed 
that, by reason of bis very familiarity with the 
legal aspects of vice and folly, his is the voice 
to guide, and his the pen to prescribe the legis- 
lation that vice and folly has rendered necessary. 
Tested, he should be in many ways ; but when 
he is to be judged of as a lawyer merely, apart 
from politics or polemics, the truest test is the 
estimate of his fitness formed by his own 
profession. 



NOTES OF CASES. 

SUPERIOR COURT. 

MovTBBAL, January 31, 18*79. 

McEachkrn v. Thb City of Momtreal. 

Frasbr v. The City of Montreal. 

Calling out the Militia — Grounds /or the requisi- 

lion — Liability qf City for the cost. 

Johnson, J. These are two cases by com- 
manding officers of volunteers against the city, 
to recover the pay due to their men, and the 
cost of transport of somt; of them, on the occa- 
sion of their having been called out on the 12th 
of July last. The pleaclinj^s and evidence are 
alike in both cases. The statutes to be looked 
at are the 36th Vic. c. 36, and the amendment 
(40 Vic, c. 40). The power in case of actual 
riot, to obtain the services of the active militia 
in aid of the civil power, was given by the 27th 
section of the Act of 1868 (the 31 st Vic.,c. 40). 
That was amended by the 1st section of the 
Act of 1873(36 Vic, c. 46), which is as fol- 
lows : — " The active militia, or any corps 
thereof, shall be liable to be called out for 
active service, with their arms and ammunition, 
in aid of the civil power in any case in which 
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a riot, distorbance of the peace, or other emer- 
gency requiring such service occurs, or is, in 
the opinion of the civil authorities hereinafter 
mentioned anticipated at likely to occur, and in 
either case to be beyond the powers of the civil 
authorities to suppress, or to prevent, or deal 
with, whether such riot, disturlianco or other 
emergency occurs, or is so anticipated within 
or without the municipality in which such 
corps is raised or organised ; and it shall be 
the duty of the senior officer of the active 
militia present at any locality to call out the 
same or any portion thereof as he considers 
necessary for the purpose of preventing or 
suppressing any such actual or anticipated riot 
or disturbance, or for the purpose of meeting or 
dealing with any such emergency as aforesaid, 
when thereunto required in writing by the 
chairman or custos of the Quarter Bessions 
of the Peace, or by any three magistrates, of 
whom the warden, mayor or other head of the 
municipality or county in which such riot, 
disturbance or other emergency occurs, or is 
anticipated as aforesaid may be one; and to 
obey such instructions as may be lawfully 
given him by any magistrate in regard to the 
suppression of any such actual riot, disturbance 
or other emergency ; and every such requisi- 
tion in writing as aforesaid shall express on 
the f»c% of it, the actual occurrence of a riot, 
disturbance or emergency, or the aiuicipation 
thereof, requiring such service of the active 
militia in aid of the civil power for the sup- 
pression thereof; and every officer non-com- 
missioned officer and man of such active 
militia, or any portion thereof, shall, on every 
such occasion, obey the orders of his com- 
manding officer; and the officers and men, 
when so called out, shall, without any further 
or other appointment, and without taking any 
oath of office, be special constables, and shall 
be considered to act as such so long as they 
remain so called out ; but they shall act only 
as a military body, and shall be individually 
liable to obey the orders of their military 
commanding officer only.'' Then came the 
last amendment in 1877 (40th Vict., c. 40), 
which regards only the cost of transport. 

The averments of the declaration in each 
of these cases seem to follow exactly the 
requirements of the statute, to which, also, the 
proof in the case conforms itself completely. 



There is the requisition in writing, not only by 
three magistrates, but by six, addressed to 
the senior officer, and expressing on the fiice of 
it the anticii)ation of a riot, requiring the ser- 
vices of the force in aid of the civil power for 
its suppression. Then came the order of the 
senior officer, and the execution of that order, 
and the transport of some of these troops, and 
their presence here for the time alleged and 
charged for. But it is pleaded on behalf of 
the city that the conditions required by Uie 
Statute never arose. That the civil power was 
perfectly willing and able to have preserved 
peace and order without the aid of the ac^ve 
militia, and that the lifayor had in fisu^t bet;n 
specially requested and charged by the Magis- 
trates at a regular meeting with the duty of 
preserving the peace, and had taken his measures 
accordingly ; and that the requisition made by 
the six Magistrates to Col. Fletcher, was in 
direct opposition to the decision of the Magis- 
trates as a body. It is also said that some of 
the six gentlemen who signed the requisition 
resided out of the limits of 'the city ; but that 
is unimportant, because in the first place the 
power is not limited to those who reside within 
the city limits ; and in the second place, if it 
were so limited, there would still have been the 
required number of three, which would have 
been sufficient under *the statute. 

I was told that I had to interpret the statute 
with reference to a most important question. 
I certainly agree that it is a very important 
consideration for the ratepayers, whether, upon 
any and every occasion on which the feans of 
any three elderly gentlemen in the commission 
of the peace may be reasonably or unreasonably 
excited, a bill of perhaps hundreds of thousands 
of dollars may be run up, and have to be paid ; 
but that consideration does not give rise to any 
question of interpretation of the statute, nor 
make it either easier or more difficult to inter- 
pret, even if it did give rise to such a question. 
The fact is that there is nothing to interpret in 
this statute ; and the very first and safest rule in 
reading statutes is that where the meaning is 
plain, there is to be no resorting to what is call- 
ed interpretation. Such being my view of this 
statute — and as I see nothing to interpret^ but 
only some plain words to be applied to the case 
before me, I hold that the plea put in by the 
city cannot be maintained. It amounts to say- 
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ing that these six gentlemen did not act wisely 
in asking for troops ; bat there is no law that 
I am aware of, that can compel magistrates to 
be wise ; and whether wise or unwise, if they 
oonfonu to the statute, as they have done here, 
the military service has to be rendered and 
paid for. I hazard no opinion as to whether 
these gentlemen acted on good and sufficient 
grounds in asking tor these troops in this par- 
ticular case or not. It would be very easy to 
look wise after the event, and to say, on the one 
hand, that it is a pity the Mayor had not been 
left to take care of the peace of the city, or on 
the other, that perhaps the very presence of the 
volunteers prevented excesses. I assume that 
all the authorities acted in good fidth : that his 
Worship considered he could preserve the peace, 
and was determined to do it, even without troops; 
and that the six gentlemen who asked for the 
troops were equally impressed with a sense of 
duty in doing so ; if they were not they may 
be made responsible for it ; but having done it, 
and the services having been rendered, I can- 
not entertain a doubt that those services must 
be paid fbr. The senior officer who was applied 
to had no discretion to exercise as to whether 
he would obey or not, nor had the officers of 
regiments, or their men. Magistrotes, in a 
variety of cases, may subject themselves to 
action or indictment if they act illegally and 
in bad &ith ; but the question here is merely 
whether they had authority under the statute to 
do what they did, and I think it is impossible 
to read the statute that I have quoted without 
seeing that they were plainly vested with the 
power they used, and that as a consequence the 
troops were bound to obey, and are entitled to 
be paid. 

Trenholme j* Maclaren for plaintiff McEachem. 

R. A. Ramtay for plailitiff Fraser. 

R. Ray, Q. C, for defendants. 



Sooiirfe d'Agbicvltubb do Comt^ db Vbrchbrbs 
V. BoBBRT et al. 

Sitntyihip-^CondUion qf surety^* obligation varied. 
JoHHSoB, J. Bobert, one of the defendants, 
was secretary-treasurer to plaintiffs, and he is 
sued as a defaulter, and does not contest the 
ease. The two other defendants are sued as 
his security, having given their bond for the 



faithful execution of his office. They pleaded 
first a preliminary plea or Jin de non recevoir, 
which is withdrawn. They pleaded secondly a 
demurrer, under which it was contended that 
the declaration did not show the indebtedness 
of the officer when he ceased to hold office, and 
therefore that the action should have been one 
to render an account. If the averments of the 
declaration are taken as true, which, of course, 
they must be under the demurrer, I do not 
think the latter can hold, for it is said that 
before and at the time of the fusion of the two 
societies the indebtedness of the Secretary- 
Treasurer was incurred ; and, further, that he 
acknowledged his indebtedness by his report. 
So we must look at the question on the merits 
that is raised by the exception. The point is, 
whether the defendants in becoming security 
for a public officer can be held to have made 
themselves liable for all his private specula- 
tions. By a resolution of the 8th October, 
18*70, the directors authorised the officer to 
use the public money in hand (then over $200) 
and to keep it on call, he paying interest for it. 
Can it be said that this was not varying the 
condition of the suretjr's obligation 7 It ap- 
pears to me impossible to. say that. As a 
public officer he was not at liberty to touch a 
copper of this money for his private uses ; and 
it was as a public officer that his two friends 
became his sureties. Many a man may be 
trusted not to rob the funds he receiver in a 
public capacity who would never be trusted to 
use his private judgment in speculations. It 
was not the law thai permitted him to use these 
funds, but themselves — the directors. I have 
no doubt that the sureties are discharged, and 
the action must be dismissed with costs. As 
to the defendant Bobert, he acknowledges his 
indebtedness, and as between him and the 
Society, that is conclusive, and there must be 
judgment against him. 

Mouneau j* Co., for plaintiffs. 

Oeaffion ^ Co., for defendants. 



BsBnaN V. Huntbb. 

Leate oj riparian righU — Attachment not 
contested. 
JoRBSON, J. In this case the Court Is of 
opinion that the plaintiff is entitled to recover. 
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He brought his action for the value of the use 
of his rights as riparian proprietor, by the de- 
fendant who moored his raft opposite the 
plaintiff's property. I have no doubt what- 
ever that he could relinquish for a consideration 
the right to the free use of the beach in so for 
as it might be impeded by this raft. With 
regard to the amount, there is $10 a month 
asked ; but the action was taken on the 26th 
June, 1878, and the value is asked at $10 a 
month from the 1st June, 1875, up to the Ist 
June then last paHy which, of course, would 
mean up to June 1877 only — making two years 
instead of three that are asked. Then the evi- 
dence shows that it is the custom not to charge 
for the winter months, which would leave only 
two seasons of six months each. Besides, 
this appears reasonable and right in itself, for 
in winter the proprietor relinquishes nothing, 
and the raftsman gets nothing appreciable. 
Therefore, judgment will go for $120 and costs. 
As to the attachment, there it is ; it was issued, 
and it is not contested. I see no affidavit on 
which it issued, and probably one was necessary, 
but it was only necessary for the issuing of the 
writ. 6nce that the writ has issued, it can only 
be set aside by a proper form of contestation. 
Therefore it must be held good. 

[In review, the judgment was reformed, 9 
July, 1879, and defendant was condemned to 
pay $174.10 ; each party to pay his own costs, 
the plaintiff 's declaration having through am- 
biguity misled the judge of first instance.] • 

Macnuuier ^ Co., for plaintiff. 

Abbott 4' Oo.j for defendant. 



Amos v. Moss et al. 
Pleading — Renunciation qf pretcription by 

payment. 
Johnson, J. The firm of A. & E. Amos, which 
failed and made an assignment, is now repre- 
sented by the plaintiff under a re-assignment 
to him of the estate, and he brings his action 
now alleging that A. k. E. Amos, on the 
20th March, 1876, being indebted to the de- 
fendants in the amount of some over-due notes 
which the defendants had discounted, gave 
them, as collateral security, a draft on Quebec 
for $916.75. That all the notes for which this 
draft was given as security have been paid; 
and, in the meantime, the defendants having 



collected the draft wrongfully keep the pro- 
ceeds, and it is for the amount of the draft 
that the action is brought. The plea is, that 
the draft was given in part settlement of an 
old balance due the defendants, and which 
they insisted on settling before they would 
discount the notes. The answer is general. 
At the argument it was contended that the de- 
fendants' pretensions were bad in law, because 
the old claim which is said to have been settled 
by this draft, and by a further payment of $200 
in cash, was in feet an undne preference given 
on the oc*casion of a previous failure of the 
plaintiff's firm ; and it was also said that the 
debt of the plaintiff's firm, on account of 
which the plea alleges this draft to have 
been given, was prescriljed, and that therefore 
the plaintiff can repeat the amount as in the 
case of a payment prohibited by law ; but there 
is nothing of all this in issue by the record. 
There is no special answer setting np a first 
insolvency, and the consequent nullity of the 
transaction on account of its being an illegal 
preference ; and there can be no doubt, whether 
prescription is regarded as a presumption of 
payment as under the old law, or as an 
absolute extinction of the debt, under the new, 
it can be renounced. The plaintiff had to 
prove his case as alleged — i. e., he had to prove 
that the draft was given as a collateral security 
only, and he has failed to do so. I think all 
the matters alluded to in the evidence were 
irregularly gone into under the issue as it 
stands. I see evidence of a settlement of ac- 
counts offered by the defendants, and objected 
to ; but it is not necessary to go into that, as 
the plaintiff has failed to make out a case. 
Action dismissed. 

[The above judgment was confirmed in Re- 
view, 9 July, 1879, Ma^ay, Torrance, Papineau 
JJ.] 

Loranger ^ Co.^ for plaintiff. 

Dunlop tj- Co., for defendant. 

COURT OF QUEEN'S BENCH. 

Montreal, December 14, 1878. 
Sir A. A. DoRiON, C. J., Monk, Ramsay and 

Tessibr, JJ. 
Board fob the Manaqemknt of the Tmcpob- 
ALiTiRS Fund of the Presbyterian Chubch 
OF Canada in Connection with the Cbitbch 
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or Scotland, Appellants, and Rev. K. 
Dobs, Bespondent. 

Injunction — Seeuriiy required by 41 Vict. c. 1 4, «. 4. 

Sir A. A. DoRiOH, C.J. Mr. Dobie had taken 
•n injunction against the corporation and 
ag&inst the individual members of the corpora- 
tion to restrain them from nsing the funds of 
the Church in a certain way. The Board 
pleaded an exception d la forme^ and the Judge 
in the Court below dismissed the exception as 
to the Board of Management, and maintained 
it as to the indiyidnal members of the Board. 
The efifect of this judgment was to hold the 
security given by the plaintiff good as against 
the Board. The Court here thought the judg- 
ment of the Court below was wrong. The 
statute says the party must give security to the 
^satis&ction of the Court. Here the security 
given consisted simply of a letter signed by 
Messrs. Hickson and Hunter, binding them- 
selves to pay the costs. However high the 
standing of these gentlemen, and however well 
able to meet any claim upon them, this was 
not a judicial security as required by law. The 
judgment dismissing the exception must, there- 
fore, be reversed. 

The judgment was as follows : — 

" The Court, &c., 

" Considering that parties suing out a writ of 
injunction are by law, to wit, by the Act of the 
Legislature of Quebec passed in the 4l8t year 
of Her Majesty's reign, ch. 14, sect. 4, required 
to give security in the manner prescribed by 
and to the satis&ction of the Court, for the 
costs and damages which may be suffered by 
reason of the issue of the writ of injunction ; 

<' And considering that such security being 
ordained by law, must be entered into in con- 
formity with the requirements of Art. 1962 
C. 0., and of Arts. 516, 519 and 520 C. P. ; 

^ And considering that the respondent has 
not given security as provided for by the above 
cited articles of the Civil Code and Code of 
Civil Procedure, but has merely produced a 
letter of guarantee for the costs, not fulfilling 
any of the said requirements ; 

"And considering that the proceedings of 
the said respondents are irregular and in- 
formal from want of such security, and that 
there is error in the judgment rendered by the 
Court below on the 14th June, 1878 ; 



<< The Court doth reverse, set aside and annul 
the said judgment, to wit, the judgment ren- 
dered by the Superior Court at Montreal on the 
1 4th June, 1878, and proceeding to render tlie 
judgment which the Court below ought to have 
rendered, doth dismiss respondent's demand for 
an injunction, and doth quash and set aside 
the writ of injunction issued in this cause, with 
costs," &c. 

J. L. Morri* for appellants ; 8. Bethune, Q. C, 
counsel. 

MacmaateTj HaU $ CfreeMhieldt for respondent ; 
ffon. J. J. C. Abboity Q. (7., counsel. 



Montreal, Feb. 4, 1879. 

Sir A. A. DoRioN, C. J., Monk, Ramsav, Tbssier 
and Cross, JJ. 

LiVY et al., (plffs. below), appellants; and 
Barbiad, (deft, below), respondent. 

Iruolvency — List of liabilitiet — Description qf 
creditor. 

The question in this case was whether a dis- 
charge under the Insolvent Act could be pleaded 
against a debt which was entered by the res- 
pondent Barbeau in his list of liabilities as due 
to " Henriette Chaffers " instead of « Henriette 
Chaffers es qualite," the debt being a judgment 
obtained by her as tutrix to minors. The 
appellants pretended that the discharge did not 
affect this judgment claim, because it had not 
been included in the insolvent's statement of 
liabilities. This pretension was overruled by 
the Court below (Dorion, J.) 

The plaintiffs appealed, citing Duhamel et al. 
V. PayetUj 1 Legal News, p. 162, in support of 
their contention that the claim must be 
accurately described in the list, or it will not 
be affected by the discharge obtained by the 
insolvent. 

Sir A. A. DoBiON, C. J., said that the judg- 
ment must be confirmed. There was notliing to 
mislead the appellant in the mode in which the 
debt was put down in the list, because she 
held no other claim in her own name. 

Judgment confirmed. 

VovUrCf Doutrej Robidouxj Hutchinson ^ Walker 
for appellants. 
Loranger^ Loranger 4^ Pelletier for respondent 
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HuBTUBiSE et al., (plffs. below), appellants, and 
BouBBiT (deft, below), respondent. 

Capiat — Affidavit — AtUgation of place where and 

time when the debt was contracted — Proqf qf 

intention to defraud. 

The respondent moved to quash the capiat 

issued against him, on several grounds, amongst 

which were the following : — l. That the 

affidavit did not state the place where the debt 

had heen contracted ; and 2. That the reasons 

given ior the belief of the deponent were 

insufficient. 

The petition was rejected by the Superior 
Court (Papineau, J.), it being held that the 
reasons of belief were sufficient, and that it 
was not necessary to allege specially in the 
affidavit that the debt arose in Canada. 

In Review (Johnson, Torrance, Dorion, JJ.), 
this judgment was reversed, and the capias was 
quashed for the following reason : — 

<• Considerant que I'affidavit sur lequel a 6te 
^manS le bref de eapiiu ad respondendum en 
cette cause est insuffisant en autant qu*il 
n'indique pas la date 5. laquelle la dette quMl 
reclame a 6t6 contrac*t6e, ni le lien oii elle a 
4t6 ainsi contract6e." 

In appeal, this judgment was confirmed, but 
for a different reason. 

Sir A. A. DoRiON, C. J., reviewed the juris- 
prudence of our Courts on the points raised by 
the respondent, and held that it is not neces- 
sary to allege in the affidavit the place where 
the debt was contracted. The capias, however, 
was properly quashed, becauKe it was necessary 
that the affidavit should disclose sufficient 
grounds to satisfy the Court that the debtor was 
about to leave the Province with intent to 
defraud, and the affidavit in the present case 
did not do so. The Chief Justice concluded 
his remarks as follows : — 

<< La cour est d'opinion que le jugcment de 
la Cour de B6vision doit dtre confirme parce 
que I'affidavit ne d6voilc aucun fait qui soit de 
nature b, cr6er une pr6somption que Tintimc 
etait sur le point de quitter le pays pour frauder 
ses creanciers, et non pas pour les raisons don- 
nees dans le jugement. 

« Ce que la Cour decide c*est : 
lo. Que conform6ment k la jurisprudence 
gnivie depuis que le Code de Proc6dure a dtk 
mis en force, I'affidavit pour copuu doit indiquer 



succinctement lee causes de la cr6aaoe du 
demandeur ; 

2o. Que les alldgu^s qni dans ane declaration 
seraient suffisants pour expliquer la nature de 
la demande le sont 6ga]ement dans un affidavit 
pour eapiasj et qu'il n'6tait pas necessaire 
dans cette cause-ci d'all^er dans Taffidarit 
h quel endroit, ni quand la dette avait etc 
contract^e ; 

3o. Qull &at que le deposant donne dans son 
affidavit des raisons suffisantes ponr satisfiure 
la Cour que c'est avec I'intention de frauder que 
le d^biteur est snr le point de laisser imm^ 
diatement la province.'* 

The written judgment was to the following 
eflfect : — 

<< Considerant que le cr6ancier qui veut obtenir 
un mandat d'arrestation, aqnas ad re^xmdendumy 
contre son d^biteur sur le point de laisser la 
province, doit ^tablir par deposition sous 
serment, outre le fait qu'il a one cr6anoe per- 
sonnelle de $40 on plus, qu'il a raison de croire 
et croit vraimont pour les raisons qull doit 
indiquer dans sa deposition, que son d6biteUT 
est sur le point de quitter imm^diatement la 
Province du Canada avec Tintentlon de frander 
ses creanciers ; 

<<Et considerant que les raisons speciales 
all6guees dans une telle deposition doivent par 
elles-m^mes 6tablir une pr^somption raison- 
nable, non-seulemcnt que ce debiteur est sur le 
point de quitter la province, mais encore qn'il 
laisse le pays pour frauder sen cr^nciers *, 

<<Bt considerant que les raisons all^^eei^ 

dans la deposition d'Augustin Crevier, Vun des 

appelants, que Pintime < Alphonse Bonr^t 

reside h, New York, qu'il n'a pas de domicile 

en Canada, qu'il refnse de i>ayer la dette, 

quoique capable par ses moyens de le fiure ; 

qu'il fonde ses calcnls ponr 6chapper au paie- 

ment de cette dette, par son absence, et snr ce 

qu'il n'a pas de biens dans le pays qae les 

demandeurs puissent saisir ; que sa presence 

h. Montreal est motiv6e par des raisons de 

famine qui ne le retiendront que quelques 

heures, et qu'il va imm6diatement & New-Tork 

poury continuer ses affiiires,' qnoiqne snffi- 

santes pour justifier Pall6gation que Pintimd 

etait sur le point de laisser la province, n'^tab- 

lissent par eux-mSmes, et sans antres circon- 

stances propres h qualifier la conduite dn dit 

Alphonse Bourret^ que ce fut pour fiander ses 
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creanctere qu'il etait ainn but le point de laisser 
le p&yB, loreqne cette deposition a et^ prodoite ; 

" £t considdrant quil n*y a pas d'errour dans 
le jugement rendu par les juges de la Cour 
Superieure sidgeant en r6yision h Montreal le 
31 mars 1877, 

*' Cette Gonr, pour les motifs ci-dessas, 
confirme," etc. 

Doutre, Douirty Robidoux, UutchinBon ^ Walker 
for appellants. 

E. Carter, Q. C, for respondents. 



RECENT ENGLISH DECISIONS. 

AstignmerU. — 1. M., being in debt, assigned 
a]] his property to the defendant, and mort- 
gaged some leasehold property to him to enable 
him to borrow money, all for the purpose of 
paying off and settling with M.'s creditors, 
among whom was the plaintiff. The defendant 
realized large sums from the property, and paid 
8ome of the debts, but not the plaintiff's. The 
plaintiff claimed an account, and that M.'s 
estate should be administered by the court, and 
his and the other debts paid. There was no 
allegadou that plaintiff had had notice of the 
assignment by M. to the defendant. Demurrer 
allowed. Garrard v. Lord Lauderdale (2 Buss. 
A My. 45) and Actoti v. WoodgaU (2 My. it K. 
492) approved. Dictum of Kkioht Bbuce, V. C, 
in Wildiriff v. Richards (1 Coll. 655), disallowed. 
-^ohm Y. JameSf 8 Ch. D. 744. 

2. One 6. contracted to build the defendant 
a ship for £1,375, payment to be made in in- 
stalments. G. was short of means, and the 
defendant made advances to him to enable him 
to continue the work, so that on October 27, 
when, by the contract, G. should have been 
paid only £600, he had been advanced £1,015. 
On that date, G. gave an order to the plaintiff, 
to whom he owed a large sum, upon the de- 
fendant, to pay the plaintiff £100 out of money 
" due or to become due " from the defendant to 
0. The plaintiff gave due notice of this order 
to the defendant ; and the latter acknowledged 
it, bat refused to be bound by it, and continued 
to make advances to G. up to the full contract 
price. Without these advances, G. would have 
been unable to complete his contract with the 
defendant. The Judicature Act, 1873, § 25, 
nib4. 6, provides that a written assignment of 



a ehoie in action shall be valid, if due written 
notice be given thereof to the person liable 
thereon. Held, that the assignment was good 
and binding on the defendant, and he must pay 
the plaintiff the £100, although he had already 
paid it to U.— ^rtcc v. Bannitter^ 3 Q. B. D. 569. 

BUU and Note*. — 1. The defendant gave U. 
his acceptance to an accommodation bill, by 
writing his name across a paper bearing a bill 
stamp, and handing it to him. H. turned out 
not to need the accommodation, and returned 
the blank to defendant as he had received it. 
Defendant threw it into an unlocked drawer in 
a writing desk in his chambers, to which his 
clerk and other ])erson8 had access, and it was 
stolen, and the plaintiff received it bona fide 
for value, with the name of one C. regularly 
filled in. Ileld, that the defendant was not 
liable on the bill. Estoppel, negligence, and 
the proximate or effective cause of the fraud 
i\ifiiiM%»efl.-^Baxendale v. Bennett^ 3 Q. B. D. 625. 

2. A bill of exchange was drawn in England 
on a party in Spain, payable to defendant in 
St>ain three mouths after date. The plaintiff 
purchased the bill in London from the de- 
fendant^ who indorsed it to him there. Plaintiff 
imlorscd it to one M., and forwarded it to him 
in .>x)ain. M. indorsed it to C, and C. indorsed 
it to ()., all in Spain. The bill was presented in 
Spain, May 1, and dishonored ; and notice of 
the refusal to accept was sent to the plaintiff 
by M. May 13, and received May 26. Plaintiff 
gave notice to the defendant May 26. In Spain, 
no notice of non-acceptance is essential. Held^ 
that the plaintiff could recover. — Home v. 
Rouqyette, 3 Q. B. D. 514. 

3. The plaintiff, a merchant in London, pro- 
cured a loan of £15,000 of the defendant bank, 
on the security of a cargo of goods in transit 
to Monte Video, and of six bills of exchange 
drawn by him on 8., the consignee of the 
goods in Munte Video, and accepted by the 
latter. Two of these bills having been paid 
and two dishonored, the defendant bank, 
through its branch in Monte Video, proposed to 
sell the goods at once, when the plaintiff wrote 
to the defendant not to sell, and sent his check 
for £2,500, as additional security, adding that, 
when the bills were paid, « you will, of course, 
refund us the £2,500." The defendant drew 
the check, and, the other two bills having been 
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dishonored, the defendant took proceedings 
against S^ as a result of which the goods were 
with the plaintiff's consent, sold, and the bills, 
without the plaintiff's knowledge, delivered 
np to S. cancelled. The proceeds of the goods 
were ; insufficient, even with the £2,500, to 
satisfy the claim. Held, that tlie plaintiff could 
not recover the £2,500 from the defendant — 
Yglesias v. The Mercantile Bank qf the River 
Plate, 3 C. P. D. 330 ; s. c. 3 C. P. D. 60. 

Charter-party. — 1. A charter-party contained 
this clause : << Demurrage, if any, at the rate of 
208. per hour, except in case of any hands 
striking work, frosts or floods, revolution or 
wars, which may hinder the loading or dis- 
charge of the vessel. Dispatch money 10s per 
hour on any time saved in loading and for dis- 
charging." << Steamers are to load and discharge 
by night as well as by day." Held, that, in es- 
timating dispatch money, nine days saved in 
loading and discharging should be reckoned at 
twenty-four hours each, and not at twelve. — 
Laing v. HoUway, 3 Q. B. D. 437. 

2. By a charter-party between the plaintiff 
and B., it was stipulated that fourteen working- 
days were to be allowed for loading and un- 
loading at the port of discharge, and ten days 
on demurrage over and above the loading and 
unloading days, at £35 per day. A full cargo 
of grain was taken on board, a part of it con- 
signed to the defendants, and Ijing at the bot- 
tom of the hold. The bill of lading indorsed 
to the defendants contained the words, to be 
delivered to order << on paying freight for the 
said goods, and all other conditions as per 
charter-party." The consignees of the grain 
lying above that of the defendants failed to get 
their grain out in season, so tliat three days' 
demurrage accrued l>efore defendauts'gniin was 
out. Beldj that the defendants were liable. — 
Porteut V. Watneyy 3 Q. B. D. 534. 

Contract. — 1 . The plaintiff was in a position 
of trust towards the E. railway company, hav- 
ing been employed by it to give advice as to 
repairing some ships. The defendants agreed to 
pay the plaintiff a commission, partly for 
superintending the repairs, which had been 
awarded to them, and partly, as the jury found, 
for using his influence with the E. company to 
get their bid accepted. The jury also found 



that the agreement with the defendants was 
calculated to bias his mind ; b'lt thi^t it in foct 
did not. and that his advice was equally for the 
benefit of the company, and that the company ^ 
was ignorant of the agreement. Held, that the « • 
consideration for the contract for a commission 
was corrupt, and the plaintiff could not recover. 
-^Harrington v. Victoria Oramng Dock Co., 3 Q. 
B. D. 549. 

2. In OcU>l>er, 1869, the plaintiff made an 
arrangemen^with the agent of the defendant 
to supply the latter with coal-wagons on certain 
terms. After the agreement was made, the 
plaintiff agreed to give the agent a gratuity for 
each wagon supplied. This was done, as the 
plaintiff said, with a view to future business. 
In December, before this agreement was 
executed, it was supplanted by another between 
the same parties, which proved much less 
fiivorable to the defendant than the other 
would have been. Pollock, B., directed the 
jury that a commission to an agent, though 
improper, was not necessarily fraudulent ; and, 
in order to affect the contract, it must have 
been intended by the giver to corrupt the 
agent, and the latter must have been influenced 
by it On a rule m«, a new trial was ordered 
for misdirection. If a party with whom an 
agent is negotiating for another agrees to give, 
or does give, the agent a secret gpratuity, and 
that gratuity influences the agent's mind, 
directly or indirectly, the contract is vitiated. 
The direction of Pollock, B., did not make it 
clear that, though the gratuity was given vrith 
reference to the first contract only, it might yet 
have influenced the agent with reference to the 
second— ^TOtfA v. Sorby, 3 Q. B. D. 652. Note. 

3. H. wrote to W., offering his entire free- 
hold for £37,500, or a portion of it for £34,500, 
and in a postscript added, that he reserved the 
right to the new materials used in rebuilding 
a house on the land, and the fixtures. W. re- 
pliedf accepting the terms, and agreeing to pay 
the £37,500, " subject to the title being approved 
by our solicitors." Subsequently W. insisted 
that he must be allowed to pay in instalments. 
This was agreed to. Subsequently W.'s solicitor 
left with H.'s solicitor a written agreement of 
the terms of payment headed « I*roposal by H. 
for purchase of the M. estate.** This was ver- 
bally accepted, and H. was to have his counsel 
prepare a formal contract ; but none was ever 
made. H. subsequently declined to perform, 
and W. brought suit for specific performance. 
Held, that the two letters did not form a com- 
plete contract ; the phrase, « subject to the title 
being approved by our solicitors," being a new 
and material term not accepted by the other 
party. It amounted to something more than 

merely what the law would imply Buney v 

Home-Payne, 8 Ch. D. 670. 
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CURIOUS PREAMBLES. 

Preambles to Btatutes are much more com- 
mon ill Euglaiid than in this country. They 
are so full and comprehensive that in them, to 
a laige extent, can be read the local and domes- 
tic history of the English people. Some of 
them arc very quaint and curious, and to a few 
of them we will call attention. 

The preamble to a subsidy granted by Par- 
liament to Henry VIII, in the 37th year of his 
reign, reads as follows : 

" Whereas, We, the people of this realm, 
have, for the most part of us, so lived under his 
Majestie'g sure protection, and yet so live, out 
of all fear and danger as if there were no warre 
at all, even as small fishes of the sea, in the 
most tempestuous and stormic weather, doe lie 
quietly under the rock or hookside, and are not 
moved with the surges of the water nor stirred 
out of their quiet place, however the wind 
bleweth," etc. 

In the first year of the reign of Edward VI, a 
statute, repealing most of the said treasons and 
felonies enacted during the reign of Henry 
VIII, has this in the preamble : « That subjects 
should rather obey from the love of tbeir prin- 
ces than from dread of severe laWB ; that, as in 
tempest or winter, one course and government 
is convenient, and in calm or more warm 
weather a more liberal care or lighter garments 
both may and ought to be followed and used, 
so it is likewise necessary to alter the laws ac- 
cording to the times." A very plain hint that 
those who lived in the prior reign lived in tem- 
pestuous times. 

In the reign of Henry VIII, a statute was 
passed regulating the practice of medicine with 
this preamble : 

'' For as much as the science and cunning of 
phygick and surgery is daily within this realm 
exercised by a great multitude of ignorant per- 
sons, of whom the greater part have no insight 
in the same, nor in any other kind of learning ; 
some also can no letters in the book ; so far 
forth that common artificers, as smiths and 



weavers, and women boldly and accustomably 
take upon them great cures in which they part- 
ly use sorcery and witchcraft, partly apply such 
medicines to the disease as be very noxious and 
nothing meet, to the high displeasure of God, 
great infamy to the faculty, and the grievous 
damage and distraction of divers of the King's 
people." 

A not inapt description of many who prac- 
tice the healing art in these days. 

In the second year of the reign of Richard II, 
there was tlie following preamble to a statute 
aimed at the bribery of justices : 

" Whereas, Late in the time of the noble 
King Edward, grandfather of our Sovereign 
Lord, the King that now is, it was ordained 
that justices, as long as they should be in the 
office i>f justices, should not take fee or robe of 
any except of the King , and that they should 
not take g^ft nor reward by them, nof yet by 
other, privil) or opertly of any man which 
should have any thing to do afore them in any- 
wise, except meat and drink of small value." 

Under this statute Lord Chief Justice Hale 
could have taken the venison if of small value, 
but railroad passes would be forbidden. 

In the thirty-third year of the reign of Henry 
VI, there was this preamble to a statute regu- 
lating the number of attornies to be licensed in 
Norfolk, Suffolk, and Norwich : 

" Whereas, Of time not long past, within the 
city of Norwich and the counties of Norfolk 
and Suffolk, there were no more but six or 
eight attornies at the most (coming) to the 
King's cou^, in which time great tranquillity 
reigned in the said city and counties, and little 
trouble or vexation was made by untrue or 
foreign suits ; and now so it is in the said city 
and counties, there be fourscore attornies or 
more, the more part of them having no other 
thing to live upon, but only his gain by (the 
practice of) attorneyship, and also the more 
part of them not being of sufficient knowledge 
to be an attorney which (come) to every feir, 
market and other places where is any assembly 
of people exhorting, procuring, moving and in- 
citing the people to attempt untrue and foreign 
suits for small trespasses, little offences and 
small sums of debt whose actions be triable and 
determinable in Court Barons; whereby pro- 
ceed many suits, more of evil will and malice 
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than of the truth of the thing, to the manifold 
vexation and no little damage of the inhabit- 
ants of the said city and counties, and also to 
the perpetual (diminution) of all the Court 
BaronB in the said countieSi unless convenient 
remedy be provided in this behalf." 

It is shocking to think that the increase of 
attorneys in any locality should increase strife 
and litigation 1 There must be some mistake 
in the facia. The noble Lords and sturdy 
squires evidently did not appreciate the disin- 
forested solicitude which the numerous attor- 
neys took in their matters. 

In the third year of James I, there was this 
preamble to an act << to reform the multitude 
and misdemeanors of attomies and solicitors at 
law" : 

<<In that through the abuse of sundry attomies 
and solicitors by charging their clients with 
esoeesiye fees and other unnecessary demands, 
such as were not, ne ought by them to have 
been employed or demanded, whereby the sub- 
jects grew to be over much burthened, and the 
practice of the just and honest senreant and 
counsellor at law greatly slandered ; and for 
that to work the private gain of such attornies 
and solicitors, the client is oftentimes eztiaor- 
dinarily delayed." 

This preamble-serves as a landmark to show 
how much the attorneys of this day have im- 
proved upon their English ancestors. 

In the thirty-first year of Elizabeth, there 
was the following preamble to " an act to avoid 
horse stealing " : 

*< Whereas, Through most counties of this 
realm horse stealing is grown so common as 
neither in pastures or closes, nor hardly in 
stables, the same are to be in safety from steal- 
ing, which ensueth by the ready buying of the 
same by horse courrers and others in some open 
fidrs or markets for distant from the owner, and 
with such speed as the owner cannot by pursuit 
possibly help the same ; and sundry good ordin- 
ances have heretofore been made touching the 
manner of selling and tolling of horses, marcs, 
geldings, and colts, in fairs and markets, which 
have not wrought so good effect for the repres- 
sing or avoiding of horse stealing as not ex- 
pected." 

There are various English statutes against 
stealing << horses, mares, geldings, and colts." 
Is not a mare or a gelding a horse ? And it 



might be a curious inquiry to ascertain when a 
colt becomes a horse. 

In the reign of Edward VI (2 and 3 Edw. VI, 
c. 19), an act was passed to enforce the obser- 
vance of Lent. The eating of flesh on Fridays 
and Saturdays in Lent, on the Ember days, and 
on all days appointed as fiists, was forbidden. 
The act was passed in an era of intense reli- 
gious interest, and yet it was not based upon 
religious grounds. Nothing is said in the pre- 
amble about subduing the appetites, mortifying 
the flesh or starving the old Adam out of our. 
corrupt natures. But, strange to say, it was put 
solely on the ground "> that such abstinence was 
good for health, and needful to encourage tlie 
fishermen ! " — Albany Law JounuU. 



NOTES OF CASES. 

COURT OF HEVIEW. • 
MoNTRKAL, January 31, 1879. 
Mackat, Torbamcs, JsTTi, JJ. 

[From S. C. Mootraal. 
David et al. v. Dudbvoir. 
Agreemeni to '< nuatUcUn ^fences. 

Mackat, J. The defendant was sued for 
pteture for two cows, which he was in default 
to furnish under the agreement. The amount 
was proved. Then there was a question of 
fences. He had undertaken to maintain and 
keep up (mairUsnir) the fences ; but it turned 
out that the fences were totally wanting in 
some places. The Court was of opinion that 
the defendant could not be held chargeable 
for the cost of making new fences, and the 
judgment would, therefore, have to be reformed 
to the extent of making a deduction of $13.75 
fiK>m the $106.75 allowed below. 

Judgment : — « Considering the judgment of 
the Court below well founded, save only that 
plaintiffs overcharge the defendant for and on 
account of the item for fences ; that as regards 
this item the lease obligation of defendant is to 
be interpreted in his favor, and that he was not 
by it bound to pay for new fences, yet has been 
condemned to i)ay in a degree for such ; that 
upon what is proved, defendant must be char^ged 
only $7 on fencing ; so that plaintiff^s demand 
is to stand reduced by $13.75,'* &c. 

Corbeil j* Co. for plaintifis. 

0. Aug^ for defendant. 
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Mackat, Tobbancb, JlTTi, JJ. 

[Prom S. C. St. Francis. 

Chagmoh v. Girouz, and Giaoux, opposant. 
I'rocedure-'OppotUian by third patty. ^ 

Mackay, J. The judgment of the Court 
below, which found that the plaintiff had not 
miuie out his case, was correct, and the tierce 
oppontion was properly maintained with costs. 
There was a point of law, as to whether the 
opposant had a right to come in by tierce oppo- 
ntian. The judgment on this point was correct. 
The Code of Procedure, Art. 510, says that any 
person interested where the judgment, in a case 
in which he was not a party, affects his rights, 
may come in by tierce oppoeition. Here the 
judgment declared a certain horse to be common 
to two persons, and as the opposant claimed to 
hare a property therein, he had a right to come 
in. 

Judgment confirmed. 

L. C. Beianger for opposant. 

Doak 4* Co. for plaintiff contesting. 



Mack AT, ToamMOi, Jbtt6, JJ. 

[From C. C. Shefford. 

BODSQUKT y. BOUSSBAU. 

Pwrchate of land by minor — Plea qf minority, 

Mackat, J. The defendant was sued for the 
price of a lot of land. He said ho was a minor, 
and had no right to buy land. The Court was 
of opinion that a minor, even if he had not 
pleaded his minority, had a right to suggest the 
&ct to the Court at any stage of the case, and 
get relief, as ho was incapable of defending 
himself in a Court of Justice. Rousseau had 
no right to buy land even for the purpose of 
his business. The authorities from Merlin 
were conclusive. Judgment reversed, with 
costs against plaintiff. 

Judgment: — *< Considering that defendant, a 
minor sued alone, (though in a case like the 
present one), is incapable eetd to etter en justice 
pwtr 96 dffendre^ and that defendant pleaded it 
well enough, and that in the judgment a quo, 
finding to the contrary, there is error ; 

« Considering this, of itself, to be &tal, this 
Court, declaring plaintiff's action badly brought, 
and the condemnation of defendant, though only 
for costs, illegal, doth reverse the same," kc. 

T. AmyrauU for plaintiff. 

Oirard i Oirard for defendant. 



Mackay, Tobramob, Raibvillb, JJ. 

[From S. C. St. Hyacinthe. 
BooAOB V. Labam^b dit Habmois. 
Damage* inflicted in repelliny an auauli — JSzceu 
of violence. 

Mackay, J. The plaintiff sued for damages 
suffered through the defendant having assaulted 
him. The sum of $500 was claimed. The plea 
was that the defendant was not guilty, — that it 
was plaintiff who commenced the fight. The 
Court found that the plaintiff did commence 
the fight, and his finger was bitten in the strug- 
gle. The doctor was called in some time after- 
wards, and it was necessary to cut off a joint of 
the finger. Since the institution of the action, 
the man had lost his arm, the gangrene having 
extended upwards. This circumstance, how- 
ever, could not be taken into consideration in 
the present case. The plea of self-defence 
could not enable the defendant to go free, 
where the violence used to repel an assault was 
greatly in excess of that committed by the other 
side. The authorities were clear on that point. 
Here the defendant used unnecessary violence, 
and the Court reverses the judgment of the 
Court below, and judgment must go against 
him for $150 damages, and costs. 

Judgment : — << Considering plaintifi^s allega- 
tions proved sufficiently to entitle him to a 
judgment for $150 against defendant, partly for 
actual, and partly for nominal damages ; it 
being found by the Court here that defendant 
did bite plaintiff as charged, and that in so 
doing defendant was guilty of an excess, for the 
consequences of which he must answer ; 

<< Considering that plaintiff has proved out- 
lays of over $40 in endeavoring to cure himself 
from the conseqaences of said bite, and has suf- 
fered so much personally from it up to institu- 
tion of action as to be well entitled for damages 
in consequence, to the siun of $150, doth, re- 
vising said judgment, reverse and cass the 
same," kc. 

Mercier j- Desmaraie, for plaintiff. 

Fontaine 3f Co,, for defendant. 



Maokay, Papinbau, Jbtt^ JJ. 

[From S. C. Montr«aL 
La Banqub Nationals t. La Soci£t£ db Con- 
STBuoTioN DU Canada ; and La Banqub Yillb- 
Mabii, contesting collocation. 
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Begtitrar'a Ceriifieaie under 699 C. 0. P.— Omit- 
iion qf hypothec. 
In this case the registrar'B certificate was not 
complete, the registration division having been 
divided, and the certificate not being extended 
after the division. The report of distribution 
was reformed by the following judgment :— 

" Considerant que le certificat du registi-ateur 
sur lequel a 6t6 prepare le rapport de colloca- 
tion, ne s'Mend qn'h la date du premier Octobre 
1877 ; et que s'il eut et6 &it jusqu'ii la date de 
la vente du 8h6rif, 15 Novembre 1877, conforme- 
ment H I'art. 699 C.P.C. et aux articles 700 et 
701, la cr6ance et le jugement executoire de la 
Banque Vi lie-Marie auraient 6te sous les yeux 
du protonotaire lorsqu'il a prepare le projet 
d'ordre ; 

" Considerant (jue la dite Banque Yille-Marie, 
avec un titre executoire, n'avait paa besoin d'al- 
16guer la dcconfiture de la defenderesse, que 
le certificat 6tant incomplet, le projet d'ordre 
pr6pare ne rend pas justice A tons les interesses ; 
« Considerant que les creanciers dont le regis- 
trateur est tenu d'inserer les hypoth^ques dans 
son certificat, ne sont pas tcnus de faire opposi- 
tion afin de conserver sur les dcniers, et que 
s'ils en produisent, lis ne peuvent en avoir les 
frais; 

" OonsidSrant que I'omission de la creance do 
la Banque Ville-Marie, etant plutot la faute de 
I'oflScier public que cellc de la Banque, celle-ci 
ne doit pas en souflfrir ; infirme et annule les 
dits jugements, et procedant h rendre celui 
qu'aurait dfi rendre la dite cour en cette instance, 
maintient le.s contestations de la Banque 
Ville-Marie avec ddpens tant de la cour de i)re- 
mi^re instance que de cette cour de revision 
contre la masse restant ii partager," Ac. 
F. X Trudelj for contestants. 
Oeqfrion ^ Co., for plaintiffs. 



SUPERIOR COURT. 

MoNTRBAL, Feb. 1, 1879. 

COYLK V. RiOHARDSOK Ct al. 

Damages for illegal arrest againet police officers 
acting in good faith. 

ToRBANCK, J. The defendants are members 
of the Montreal police force, one being superin- 
tendent. The action is for damages, an ille- 
gal arrest being charged, and that plaintiff was 



detained from Saturday night to Monday mora- 
ing ; that this was done without reason, and 
hence the claim for damages. The plea alleged 
that defendants got reliable information that 
plaintiff was near when the murder of Hackett 
was committed in the city of Montreal ; that 
he was seen running away, and using words of 
encouragement to the mob, and that defendants 
acted in good feith in arresting him, with no 
other motive but that of fulfilling a public 
duty, and in order to promote the interests of 
justice. The facts of the case were that the 
Chief of police received an anonymous letter, 
informing him that Coyle was a person im- 
plicated in the murder, and that he should 
be looked after. The information turned out 
to be without foundation, and the defendants 
clearly were not justified in making this arrest. 
The Court, however, had to consider that a 
murder had been committed of a very deplor- 
able character, and that investigations were 
expected, and though defendants were in error, 
yet Coyle was near the scene of the murder, 
and the defendants had some grounds for 
acting as they did. 'fhe damages, therefore, 
would be mitigated to the sum of $75, which 
defendants would be condemned jointly and 
severally to pay. 

The judgment was as follows : — 

*« Considering that plaintiff is entitled to 
compensation for his unUwful arrest from the 
evening of the 2l8t July, 1877, to 23rd of the 
same month, a period of over forty hours ; 

" Considering, however, the fact that a mur- 
der hiid been committed, and the plaintiff had 
been seen near the scene thereof, about the 
time of said murder, and the defendants were 
in good feith in making the arrest of plaintiff; 
the Court doth (as a jury might) estimate the 
damage suffered by plaintiff by reason of such 
unlawful arrestj at the sum of $75.*' Costs to 
be taxed as in a case over $100. 

Jhihamel, Pagnwlo <}• Rainville for plaintiflF. 

R. Roy, Q. (7., for the defendants. 

[Enqaete Sittings.] 
CowiK V. Trudbau et al. 
Corporaiion subpoenaed as witnes9^^Rule. 
Johnson, J. A subpoena has been served 
upon a corporation (The Banque Jacques Car- 
tier) and they have not appeared, and I am 
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asked for a rale against them. The law confers 
on corporations the power to sue and to be 
sued, and, therefore, provides the means for 
their being treated as all other parties to suits, 
and ior their answering, through the person 
they may appoint for that purpose, interrogfir- 
tones preyiously signified to them ; but the law 
has proYided no means for their further testify- 
ing as witnesses in other cases subject to ex- 
amination and cross-examination ; and no in- 
stance has been cited for their having been ever 
compelled to give evidence ; and the thing 
appears to me to be on principle impossible. 
A corporation cannot possibly depute any per- 
son to give their answers upon matters in cross- 
examination that they have had no previous 
communication of. A court will render no 
judgment that it cannot execute. If I granted 
a mle, how could I execute judgment for non- 
obedience ? — how conld I send a corporation to 
prii^n? The thing appears to mc altogether 
impracticable, and I must refuse the rule. 

Kerr ^ Carter for plaintiff. 

Laeotte 4* Olobensky for defendant. 



RECENT ENGLISH DECISIONS. 

Company. — 1. The C. company was an insur- 
ance company with a nominal capital of £1,- 
000,000, in £50 shares. Twelve thousand of 
these shares were subscribed for and £5 each 
paid np. Its deed of settlement contained no 
power enabling the company to transfer its 
badness to another company. The N. insur- 
ance company had a nominal capital of £300,- 
OOO, in £10 shares. Sec. 91 of its deed of set- 
tlement provided that tl^e liability of share- 
holders in respect of any transaction should be 
limited to the amount payable by them in res- 
pect of their shares. There should be no per- 
sonal liability, and this should be stated in 
all inutruments creating any liability. Sec. 45 
provided that an extraordinary general meet- 
ing might ^< take a transfer of, or purchase 
or acquire the business of, any other'* com- 
pany, on such terms as it should see fit. At 
an extraordinary general meeting of the N. 
company, the directors were authorized to 
take such steps towards amalgamating the C. 
company as they should see fit, in accordance 
wx^ a scheme laid before the meeting by them. 



Two officers of the N. company wore named 
trustees, who, with one named by the C. com- 
pany, should hold the assets of the latter during 
the transfer. The shares of the C. company 
were to be bought at 268., either cash or in 
shares of the N. company, at the option of the 
seller. A large number of shareholders trans- 
ferred their shares to the trustees of the N. com- 
pany, and subsequently the latter transferred 
them to the N. company by a deed made between 
those shareholders, the trustees of the N. com- 
pany, and the N. company, reciting what had 
been done, the latter covenanting to hold those 
shareholders harmless in respect of the shares 
in ail respects, provided, however, that only 
the subscribed capital of the N. company should 
be liable. This deed was never submitted to a 
general meeting of shareholders of the N. com- 
pany. The C. shareholders did not give notice 
to their directors of such transfers, as required 
by the C. deed of settlement, and the transferees 
did not covenant to observe the stipulations of 
that deed, as was reiiuired therein. The N. 
company was entered as holder of the shares 
thus transferred, and the business was amal- 
gamated. In 1872, the N. company went into 
liquidation, and subsequently the C. company 
was ordered to be wound up. It had been de- 
cided, in a previous suit, that neither the C. 
shareholders, who transfemni their shares un- 
der the foregoing arrangement nor the trustees 
who acted as transferees and held the shares in 
trust for the N. company, and subsequently 
transferred them to it, were liable as contribu- 
tories on C. shares. Held, that the N. company 
was not liable as contributory on the nhares 
undertaken to be transferred to it^ the latter 
transaction having been ultra virea.'-^In re 
European Society Arbitration Acts. Ez parte 
Liquidators qf the Brilteh Nation Life Aaeuranee 
Association^ 8 Ch. D. 679. 

2. In 1866, the M. railway company was 
incorporated by a special act incorporating the 
Companies Clauses Consolidation Act, 1845. 
The special act provided that the qualification 
for directors should be fifty paid-up shares ; and 
T. and A. were appointed directors, until the 
first ordinary meeting of the company. No 
such meeting was ever held. T. sent his 
resignation to a meeting of the board of 
directors held in August, 1866, before he had 
acted in any way as director, and it was accepted. 
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and he ceased to have anything to do with the 
company in any way. No shares -were ever 
allotted him, and no call was ever made upon 
him. One S. acted as director from T.'h resig- 
nation. A. acted as director until December, 
1867, when he resigned. No shares were ever 
allotted him. From his resignation, one B. 
acted as director. No register of shareholders 
existed until 1869, and then one was informally 
drawn up. From that it appeared that all the 
shares had been allotted, but none to T. or A. 
Since 1869, the company became indebted to 
the D. company, and in 1876 the latter got 
Judgment for a large sum. This judgment was 
not satisfied, and thereupon scire facia* was 
issued against T. and A. as the holders of fifty 
shares each. Held, that there was an implied 
acceptance by the company of T.'s and A.'s sur- 
render of their inchoate right to shares, and 
evidence enough of it, that the D. company's 
claim had accrued since such acceptance, and 
therefore as against it T. and A. were not es- 
topped frem denying their liability, and the scire 
facias must be dismissed. — KipUng v. Todd. 
Same v. Allan, 3 C. P. D. 350. 

3. The articles of association of a registered 
company contained the following : " Art. 64. 
Upon all questions at every meeting a show of 
hands shall, in the first instance, be taken ; and 
unless, before or immediately upon such show 
of hands, a poll be duly demanded, as herein- 
after mentioned, such question shall be decided 
by the result of such show of hands. Art. 67. 
If a poll is demanded by shareholders (]ualified 
to vote, and holding in the aggregate 2,000 

shares,. ... it shall be taken, and the result 

of such poll shall be deemed to be the resolu- 
tion of the company. Art. 75. Votes may be 
given either personally or by proxy. Art. 79. 

A proxy shall be in the following form: 

I appoint to be my proxy at the general 

meeting. ... to vote for me and in my name." 
At a show of hands at a general meeting for a 
director, F. was declared by the chairman to 
have been chosen. A poll was then demanded 
by a shareholder holding twenty shares only, 
but having proxies for over 2,000. F. failed to 
get a majority, and another was declared elected. 
On mandamus by F., held, that he was entitled 
to the office, and should be installed. — The 
Queen v. The Oovemmeni Stock Investment Co.j 3 
Q. B. D. 442. 



4. E. agreed to sell a mine in Cornwall to 
trustees for a company, to be paid in fully paid- 
up shares in the intended company. The com- 
pany's office was in London, and on Januaiy 18, 
the contract with B., the memorandmn and the 
articles of association were sent to Cornwall 
for registration, as required by the Companies 
Act They arrived on the 19th, and the memor- 
andum and articles were regisUjed on that day, 
but the contract was not registered until the 
26th- Meantime, the directors met on the 19th, 
supposing the papers had all been duly 
registered, and allotted the shares to E. and 
his nominees. Some transfers of shares were 
made before the 26th, and registered. When 
the company learned, on the 2l8^ that the con- 
tract had not been registered, all proceedings 
were stopped. No registers of shareholders 
and of transfers were in existence, and no cer- 
tificates were issued until after the 26th, when 
they were issued as of the 19th. SM, that 
the shares were fully paid up, and were not to 
be considered issued until after the 26th. — In 
re Ambrose Lake Tin # Copper Co, Clarke's 
Case, 8 Ch. 635. 

Consideration. — B. lent L. J£l,328, to enable 
L. to settle betting debts already incurred, and 
took two promissory notes, L. went into bank- 
ruptcy. Heldj that the claim could be proved, 
the debt not being for an "■ illegal considera> 
tion," by virtue of being for money " knowingly 
lent or advanced for gaming or betting,*' within 
the meaning of 5 and 6 Will. IV. c. 41, § 1 — 
KzparU Pyke. In re Lister, 8 Ch. D. 754. 

Corporation. — A corporation cannot recover a 
penalty, under a statute which provides that a 
|)enalty is recoverable *' by the person or per- 
sons who shall inform and sue for the same." — 
The Guardians of the Pdor, ^c. v. Franklin, 3 C. 
P. D. 377. 

Custom. — By agreement, dated Aug. 21, 1877, 
B. hired a piano of H. for Xl5 a year, payable 
monthly. At the end of three years, if the 
payments had been all made, the piano was 
to become the property of B. Bat if he £uled 
to pay a monthly instalment^ or if B. became 
bankrupt, or insolvent^ or died within the three 
years, H. should have the right to take the 
property at once, without paying anything 
on account of what had been paid. Dec. 11, 
1877, B. filed a petition in bankruptcy, and H. 
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remo?ed the piano ; but it was claimed by the 
tnMtee. There was no special mark on the 
piano indicating tliat it was B.'s. There was 
conclusive evidence of the existence of a 
custom to let pianos in this manner. Held^ 
on the strength of the custom, that the piano 
was the property of H., and the trustee had no 
claim to it.— /ii re Blaruhard. Ex parU HaUer*- 
/^,8Ch. 601. 

Devue.—V, devised freehold in D. upon trust, 
and beqneathed £3,000 to his trustees to pur- 
chase land in D. for the same trust. In a 
codicil, he revoked the devise of the freeholds, 
without more. Held, that the bequest of £3,000 
for the purpose named was not affected by the 
codicil.— 5nd^M v. Siraehan, 8 Ch. D. 558. 

/ratti.— Contracts which may be impeached 
on the ground of fraud are not void, but void- 
able only at the option of the party who is or 
may be injured by the fraud, subject to the 
condition that the other party, if the contract 
be disaffirmed, can be remitted to his former 
state. Otherwise resort must be had to an 
action for damages. Divisibility of a contract 
for dissolution of partnership considered.— 
Urquhaii v. Maq^her8on.^3 App. Cas. 831. 

#W^At— B. was part owner, and also ship's 
husband, of the ship E. j and, August 30, he 
mortgaged his part to the plaintiffs, and gave 
them an order on the defendants, who were the 
charterers, for the freight due for the pending 
voyage. September 20, the plaintiffs, as mort- 
gagees, and the other part-owners appointed H. 
ship's husband. The E. arrived at her destina- 
tion October 11, and began to discharge October 
14. October 16, defendants gave plaintiffs a 
check for X200. H. notified the defendants 
that he claimed the freight as registered man- 
aging owner, and thereupon payment on the 
check was stopped. Ileldj that E. had no 
power to assign the freight, and the plaintiffs 
could not recover. — Beynon v. Godden, 3 Ex. D. 
263. 

ffu$b<tndand fTt/c— 1. The defendant and his 
wife separated by mutual consent, and agreed 
upon the sum which the wife should receive 
80 long as the children taken by her were 
under twenty-one. She found the sum in- 
sufficient to support herself and them, and 
pledged the husband's credit for necessaries. 



Held, that the husband was not bound. — Eaai- 
land V. Burchellj 3 Q. B. D. 432. 

2. A wilful wrongful refusal of marit^il inter- 
course on the part of the wife is not in itself 
sufficient ground for a declaration of nullity. 
The court proceeds on the ground of impotence, 
and if after a reasonable time the* wife still 
resist all intercourse, the court will infer that 
impotence is the cause, and, if satisfied of bona 
fidesy will decree nullity of the marriage. — 8. v. 
A., otherwise 5., 3 P. D. 72. 

3. In a suit by the wife for restitution of 
conjugal rights, a compromise was agreed to. 
The petitioner then refused to sign the memo- 
randum of the compromise, and had the suit 
set down for hearing. Held, that she must be 
held to the agreement which she had made. — 
Sianes v. Stamt, 3 P. D. 42. 

Ir{junetion. — Injunction to restrain a lessee 
from tearing down old buildings, and putting 
up new in their place, refused, (m the ground 
that, if there was technical waste, it was 
meliorating wast<e. — Doherty y.' Allman, 3 App. 
Cas. 709. 

Innkeeper. — B. went to an inn as an ordinary 
guest in September, 1876, and in November 
following, a {lair of horses, harness, and a 
wagon came to the inn as B.'s personal pro- 
perty, and not on livery. B. told the innkeeper 
he had bought tiiem of the plaintiff. B. left in 
January, 1877, owing £109 for his own board 
and £22 lOs. for the horses. It turned out that 
B. had bought the property from the plaintiff 
upon the terms that, if it was not paid for, it 
should be returned free of cost. B. never* paid 
for it ; and he was aftorwards convicted of fraud 
in obtaining it. The innkeeper refused to sur- 
render the property to the plaintiff on an offer 
of £20 for the board of the horses ; but he sold 
the horses by auction for £73, and kept the 
harness and waggon, and claimed to apply the 
whole under his lien towards paying the whole 
claim held by him against B. Held^ that his 
lien on the whole property was a general one 
for the whole debt of B., and not merely for the 
board of the horses ; but that the lien on the 
horses was lost by the salo, and the innkesper 
was guilty of a tortious conversion thereby, and 
the plaintiff could recover the price received, — 
Mtdliner v. Florence, 3 Q. B. D. 484. 

Insurance. — 1. A policy on steam-pumps sent 
out from A. in the wrecking steamer S., to raise 
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the foundered steamer X., at D., ran thus : " At 
and from A. the X. steamer, ashore in the 
neigliborhood of 1)., and whilst there euRnged 
at the wreck, and until again returned to A., 
. . . the risk beginning from the loading on 
iMMird the S. npon the said ship and [or] wreck, 
including all risks of cmft, and for boats to and 
from the vessel and whilst at the wreck, each 
being treated as separately insured." The 
wreck was raised ; but on the way to B., whither 
by reason of bod weather it was found neccBsary 
to steer, it foundered with the pumps on board. 
Utld, that the policy did not cover the loss. — 
Wingate v. FoUety 3 Q. B. D. 582. 

2. The defendant was underwriter for X' 1,200 
V on plaintiff's ship, valued in the policy at 

X2,600. The cost of rei>airing certain damages 
by sea was, after deducting one-third new for 
old and some particular average charges, X3,178 
118. 7d., and the salvage and general average 
charges paid by the plaintiff were X515. The 
value of the ship when damaged was X998 ; 
alter repairs, X7,000 ; which last sum was, even 
after deducting the cost of certain new work 
not charged against the underwriters, much 
more than the original value of the ship. The 
policy contained a suing and labouring clause. 
HelcL, that the defendant must \m,y the whole 
XI, 200 on accoimtof loss, and the expense of 
repairs, and also a proportion of the X515 under 
the suing and labouring clause. — Lohre v. AU- 
chUon, 3 Q. B. D. 658 ; s. c. 2 Q. B. D. 501. 

3. A ship arrived at R., April 26, in a sea- 
worthy condition. She left there June 4, with 
a cargo, encountered heavy gales between the 
9th and the 15th, and made so much water that 
it was thought best to put back to B. On the 
way she got aground, but was gotten off, and 
arrived at R. June 20. She was found very 
much strained and worm-eaten, and with her 
copper off badly; and July 15, she was pro- 
nounced unseaworthy. In an action on a policy 
of insurance, the question was whether she be- 
came unseaworthy after she left R., or became 
so while lying at R., between April 25 and 
June 4. The judge charged the jury that, 
though the onw of proving the unseaworthiness 
at the commencement of the voyage is general- 
ly on those asserting it ; yet, when a ship be- 
comes unseaworthy shortly after leaving port, 
the burden is changed, and the presumption is 
that she was unseaworthy at the start, and that 



the present was such a case. J7tf^ a misdirec- 
tion. Waiaon v. Clark, (1 Dow., 336, 344), 
construed. — Pickup v. The Thmmet 4" Mersey In- 
mrance Co., 3 Q. B. D. 594. 

Landlord and Tenant. — In a lease for twenty- 
one years, tlie defendant, the lessee, covenanted 
to pay the rent without any deduction, except 
land tax and landlord's tax ; also to pay and 
discharge all manner of " taxes, rates, charges, 
assessments, and impositions whatever (except 
as aforesaid), then, or at any time or tames 
during the term to be chaiiged, assessed, or im- 
posed in the premises thereby demised, or in 
repect thereof, or of the said rent as aforesaid, 
by authority of Parliament, or otherwise how- 
soever." The officers under the Public Health 
Act, 1875| notified the lessor tu abate a nuis- 
ance on the leased premises by building a drain 
and deodorizing a cesspool. The lessor called 
upon the lessee to do it, and he refused. There- 
upon, in order to avoid summary proceedings, 
the lessor did the work, payini; therefor X25. 
Held, that the lessee was not called upon, under 
his covenant, to pay the amount. — Tidswell v. 
Whilwarlh, (L. R. 2 C. P. 326) and Thompwn v. 
Lapwarth, (L. R. 3 C. P. 149) referred to.— /2atcv 
Una V. BripffSj 3. C. P. 368. 

LeffuUuion. — Where plenary powers of legis- 
lation exist as to particular subjects, they may 
be well exercised, either absolutely or condi- 
tionally. It may be declared that a statute 
shall apply, if and when a certain executive 
officer shall think best to order that it shall 
apply. — The Queen v. Burah, 3 App. Cases, 889. 

Libel. — 1. Three persons made an application 
to a magistrate for a summons against the 
plaintiff, in respect of a matter of wages. The 
proceedings were public, and the magistrate 
dismissed the application for want of jurisdic- 
tion. The defendants afterwards published a 
fair report of the proceedings in their respec- 
tive newspapers, for which the plaintiff brought 
libel suits against them. Held, that the publi- 
cation was privileged. — UtUl v. Halea. Same 
V. Brearley. Same v. Clarke, 3 C. P. D. 319. 

2. A court may enjoin the publication of 
what a jury has found to be a libel on the 
plaintiff, if the publication will injure the 
plaintiff's business; aliter, if a jury has not 
passed upon the question whether the publica- 
tion is a libel.— Smby v. EatUrbrook, 3 C. P. D. 
339. 
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ESTOPPEL BY NEOLIOENCE IN THE 
CUSTODY AND TRANSFER OF NEGO- 
TIABLE INSTRUMENTS, 

The decision of the Court of Appeal in the 
case of Baxendale v. BermeU, 40 L. T. Rep. N. 
8. 23, is both important to the commercial 
world and interegting to lawyers. By it a new 
priaciple may be said to be established as 
governing the above subject ; and, of two old 
and very fiuniliar cases which are to be found 
in all the text books, one is questioned and the 
other overmled. Tliese are Young v. OroU^ 4 
Bing. 253, and Ingham v. Primrose, 7 C B. N. S. 
82. The first was the case of a man leaving 
with his wife some blank forms of cheques, 
one of which was so carelessly filled up by the 
latter, that the clerk to whom it was intrusted 
for presentment was enabled, by the insertion 
of words and figures, to make it payable for 
and obtain payment of a larger amount than 
was intended. The second was the case of 
the acceptor of a bill tearing it in two animo 
canedlandi, in the presence of a person who 
picked up the pieces ] and, after having joined 
them together in such a manner as to convey 
no notice of the cancellation to a stranger, 
transferred the bill to a bona fide holder. In 
both these cases, as will be remembered, the 
negligence was held sufficient to estop the 
party guilty of it from denying the validity 
of the instruments. 

In a recent case {Arnold v. Tlu Cheque Bank^ 
34 L.T. Rep. N. S. 729) decided in the Common 
Pleas DiTision in April, 1876, these two cases 
were distinctly and expressly approved, and 
were supposed to support, though indirectly, 
the conclusion there arrived at, and yet it is 
curious to observe that the authorities there 
directiy ^relied on, and the rationale of the 
decision itself^ were exactly the same as in the 
case under present notice. Both there and 
here, in &ct, the decision of the court may be 
said chiefly to have rested upon the dictum of 
Lord (then Mr. J.) Blackburn in Swan v. The 
North Britieh AuetraUuian Company^ 32 L. J. 



273, Ex.), a case which has been so frequently 
acted upon that it may be said to be the leading 
one upon the subject of estoppel by negligence. 
When that case was in the Court of Exchequer 
the nile had been laid down by Mr. Baron 
Wilde thus : <' If a man has led others into 
the beliet of a certain state of fiicts by conduct 
of culpable neglect calculated tn have that 
result, and they have acted on that belief to 
their prejudice, he shall not be heard after- 
wards as against such persons to show that the 
state of facts did not exist." In the Exchequer 
Chamber, Lord Blackburn stated that this was 
correct as far as it went, but did not go fiar 
enough, and he added the following very im- 
portant qualification : " The neglect must be 
in the transaction itself, and be the proximate 
cause of the leading the party into that mistake ; 
and also it must be the neglect of some duty 
that is owing to the person led into that belief 
or (what comes to the same thing) to the 
general public, of whom that person is one, 
and not merely neglect of what would be 
prudent in respect to the party himself, or 
even of some duty owing to third persons with 
whom those seeking to set up the estoppel are 
not privy." 

Here it will be noticed that it is laid down 
that there are two distinct and necessary in- 
grt dientri in the neglect which will amount to 
an estoppel, and, tf this be so, it is clear that 
the absence of either of them will prevent its 
having that effect. The neglect must be in 
the transaction itself, and be the proximate 
cause of leading the third party into mistake, 
and it must also be the neglect of some duty 
owing to such third party, either individually 
or as one oi the general public. In accordance 
with this rule, the validity of which cannot, 
we think, be now called in question, it was 
htld in Arnold v. The Cheque Bank^ that 
negligence in the custody of a draft, or in its 
transmission by post, will not disentitle the 
owner of it to recover the draft or its proceeds 
from one who has wrongfully obtained pos- 
session of it. Lord Coleridge, who delivered 
the judgment of the court, after quoting the 
words of Lord Blackburn above set out, said : 
<< Young v. Qrote^ when correctly understood. Is 
in entire accordance with the rule thus ex- 
pressed, and so is Ingham v. Primroeey In the 
last mentioned case, at any rate, it would how- 
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ever, we venture to think, be difficult to point 
out the necessary duty uf which the neglect 
was a breach, and the absence of this com- 
ponent part of the estoppel in question was 
evidently the difficulty which was Mt by the 
Court of Appeal in dealing with these cases in 
their decifiion in BaxendaU v. Bennett^ which 
we now proceed to notice. There the defend- 
ant received for his acceptance from a creditor 
of his, named Holmes, the form of a bill of 
exchange with no drawer's name contained in 
it. The defendant accepted it, and sent it 
back to Holmes. The latter, however, not 
desiring to use it, returned it to the defendant 
without filling in the drawer's name, and the 
defendant then put it away in an unlocked 
desk in his chambers. It was afterwards taken 
away by some unknown person, and came by in- 
dorsement to the plaintiff as a bona fide holder for 
value, the name of one Cartwright hanng 
being inserted as drawer by some one through 
whose hands the bill had passed. The defend- 
ant had never authorized any one to take the 
draft, or to fill in the drawer's name. Mr. 
Justice Lopes, who tried the case, acting pro- 
bably upon the two old decisions, held that the 
defendant's negligence entitled the plainti£f to 
recover, and gave judgment accordingly. A 
rule nisi for a new trial was obtained, and this 
rule was argued at the same time as a motion 
for judgment by the defendant to the Court of 
Appeal. That court while unanimoosly of 
opinion that the judgment was wrong, and 
ought to be entered for the defendant, differed 
in the reasons which guided them. Lord Justice 
Bramwell thought that, though there was 
negligence on the part of the defendant, such 
negligence did not amount to an estoppel, 
because it was not the effective or proximate 
cause of the fraud. He thought that the two 
old cases went a long way to justify the judg- 
ment which had been given, but without 
otherwise expressly disapproving of them, said 
that they might be distinguished from the 
present case on the ground that in them the 
document had been voluntarily parted with. 
Lord Justice Brett, in whose reasons Lord 
Justice Baggallay concurred, grounded his 
decision chiefly on the fact that the law as to 
the liability of a person who accepts a bill in 
blank is, that he gives an apparent authority 
to the^person to whom he issues it to fill it np 



to the amount which the stamp will cover. 
Unless he deliver it to some one, there can l)e 
no such authority. Here, although it waw once 
issued, his Lordship thought that when it wu 
sent back the defendant was in the i>ame 
position as if it had never been issued at all. 
He, however, went on further to say that he 
thought that there was no negligence in ftct, 
or at any rate none which could amount to an 
estoppel, because in connection with the draft 
the defendant owed no duty to anyone after it 
had been returned to him. Ingham v. Primrm 
obviously stood in the way of applying this 
doctrine to the case of a bill of exchange, and 
the Lord Justice got over the difficulty by 
saying explicitly and candidly : «The best mode 
of dealing with that case is by saying we do 
not agree with it." As to the other case of 
Young v. Orote he thought that its authority 
had been very much shaken by subsequent 
decisions, but that it might possibly be upheld 
on the ground of the existence of a duty in 
a customer towards his banker ; and we venture 
to think that if the case should again arise 
this reason ought to prevail. 

It will be observed that the reasons of both 
these judgments are consistent with the doctrine 
laid down in Swan's case. Lord Justice Bram« 
well may be said to have applied the first part 
of Lord Blackburn's rule, and the other Lords 
Justices the second part, and as each part is 
distinct and independent of the other, forming 
of itself an objection to the creation of an 
estoppel, the diff'erence of opinion does not 
involve an inconsistency, and there may well 
be the double reason for the conclusion arrived 
at. 

One important effect of this decision, coupled 
with that of Arnold v. The Cheque Bank, may 
be noticed In conclusion. In the notes in 
Byles on Bills of Exchange it is stated that the 
doctrine upon which the decision in Ingham v. 
Primrote proceeded has never been extended 
to instruments under seal, and Swan's case is 
cited in support of the assertion. It is clear 
that now the doctrine established in Swan's 
case is applicable to bills of exchange, and the 
difference which was then supposed to exist in 
the law of estoppel as regards bills of exchange 
and as regards other instruments, has no ex- 
istence at the present time. Lam TVmes 

(London). 
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LIABILITY OF HOTEL KEEPERS. 

The question whether a person is a guest or 
boarder at a hotel, and the resulting question of 
liability of the landlord for property stolen 
from rooms in the hotel, recently came before 
the N. Y. Supreme Court. The fiicts were as 
follows ; In November 1873, Qeneral Hancock 
applied to the proprietors of the St. Cloud 
Hotel in New York city, for rooms for himself 
and fiunily, with meals to be ser^ either at 
the restaurant or in their rooms. A price per 
month was agreed upon, and the arrangement 
was to continue until the next summer, unless 
the General should be ordered away on military 
duty. In March 1874, in the absence of the 
family one eyening, the rooms were entered by 
a thief and yaluables to the amount of about 
$4000 stolen. Smt was brought against the 
proprietors of the hotel, resulting in fiivor of 
the plaintiff. In rendering judgment the court 
OSes the following language : 

^We cannot adopt the theory that ascer- 
taining and fixing the price that was to be 
paid for the accommodation, and specifying the 
probable duration of the stay at the hotel, 
necessarily had the elSect to deprive the plain- 
tiff of the chtfiacter of guest. The effect of 
soch a theory reduced to practice would be to 
deprive the visitor at a hotel of the character 
of guest if he took the precaution to ascertain 
in advance the price which would be charged 
for his entertainmenl Although the decisions 
have' not been uniform upon the question 
whether fixing in advance the price to be paid 
and the duration of the stay of a visitor at a 
hotel, has the effect in law to constitute such 
person a mere boarder or lodger, and to deprive 
him of the character of guest, yet our examin- 
ation of the subject has led to the conclusion 
that, regarding hotels as they are now con- 
ducted and patronized, such an arrangement 
does not necessarily have an effect to prevent 
the relation of innkeeper and guest, and the 
obligations which attach thereto. * * The 
law which renders the keeper of a hotel liable 
for the baggage of the guest which is stolen 
from the room assigned him, and which remains 
in the care and supervision of the landlord and 
the servant whom he selects, is salutary, and 
dioold not be rendered substantially inop- 
cntiTe by adopting technical distinctions 



which rest upon ingenious speculation rather 
than sound reason." 



VOTES OF GASES. 

COURT OP QUEEN'S BENCH. 

MoNTRiAL, Feb. 4, 1879. 
Sir a. a. Doriok, C J., Monk, Rambat, Cross, JJ. 

Rbbvbs (p)ff. below), Appellant, and Gerikin 

(deft, below), Respondent. 

Hypotheeary Action — Perwnal recourse. 

The case arose out of the purchase of a 
tract of land by Geriken and two associates, 
Lafraniboise and Robitaille, from Quesnel, half 
of which property had bcren bought by Quesnel 
from the appellant, Mrs. Reeves. There was an 
amount due to the appellant by Quesnel on this 
property which the respondent and his associates 
undertook to pay. Subsequently the appellant 
brought a hypothecary action against the res- 
pondent and the other two, and thereupon 
Geriken made a ddaiuemerU of his share of 
the property. Then the appellant instituted 
a personal action against Geriken, and the 
question was whether this was permissible, 
after she had accepted the delegation in 
the deed, and brought a hypothecary action. 
The Court below (Rainville, J.) considered that 
the appellant having chosen to bring a hy- 
pothecary action, and the respondent having 
dSlaini the immoveable, the matter /was no 
longer in the same position, and the appellant 
had no recourse against the respondent person- 
ally. The judgment was in the following 
terms : — 

" La cour, etc 

« Considerant que la demanderessc, en vertu 
de Tacte de vente en date du 14 Octobre 1874, 
par Quesnel an defendeur et autres, aurait pu, 
vu la stipulation faite en sa iaveur par le dit 
acte, porter Taction personnelle contre le 
defendeur pour reclamer le montant 2t elle 
d616guS par le dit Quesnel et que le defendeur 
s'^tait obligd de payer k la dite demanderessc, 
h I'acquit du dit Quesnel ; 

<^ Considerant que le dit Quesnel n'avait 
d61^6 & la dite demanderessc et n'avait 
charg6 le dit defendeur de lui payer qu'une 
partie de ce qui lui 6tait dd ; 
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<* ConBidtomt que la demanderesse an liea , 
d'ezercer son action penonnelle contre le j 
dMSendeor, a piiB contre Ini nne action hy- 
poihtodre poor one paitie de tout ce qui liti , 
6tait da, Bavoir pour la mmme de $13,603.81 ; j 

<< Consid^rant que rar cette action le d4- | 
fendeur a dilaisa^ rimmeuble hypoth^que k la 
reclamation de la demanderesse ; 

<< Consid^iant que le dit d^laissement est 
, encore en Tigueur ; 

ConBid6rant qu'aprte le dit d^lMSsement, les 
choses n'^tant plus entiires et dans le m^me 
6tat) la demanderesse ayant, par son foit, 
oblige le d6fendeur k d^laisser Hmmeuble, 
sor une action hjrpoth^caire pour un montant 
plus considerable que celui dont il pouvait 
•tre responsable personnellement, ne pent en 
lot exercer maintenant un recours personnel 
contre le dit defendeor ; 

^ Maintient Texception plaid^e par ce dernier 
et deboute la demanderesse de son action avec 
depens.'* 

Sir A. A. DoRiON, C. J., (ditt.) was of opinion 
that the judgment was erroneous. What 
Oeriken said was not a defence to the action. 
He said that he and his associates had been 
gned hjrpothecarily, and they had cUlaiu^ half 
the property. This was no defence, or at most 
it would be a defence only for a proportion 
equivalent to the part abandoned. He ought 
to be able to say that he had abandoned the 
whole. 

Bamsat, j., (diM.) concurred with the Chief 
Jnatice. On the 14th Oct. 1874, Mrs. Beeves 
sold to Quesnel the south of lot 4679, and Mrs. 
Cadieux sold him the north of the same lot 
On the 17th Oct. 1874, Quesnel sold toGeriken, 
Laframboise and Bobitaille three-fourths un- 
divided of both properties. On this last sale 
Quesnel received $22,246.87, leaving due $27,- 
365.63, which the purchasers promised to pay 
for Quesnel to Mrs. Beeves with interest, in 
certain instalments arranged to meet Qnesnel's 
liability. Mrs. Beeves, who was not a party to 
the last deed, sued these joint proprietors hy- 
pothecarily for Quesnel's debt, and they made a 
dilamemenL Subsequently Geriken was sued 
under the delegation, and he pretended that 
having been obliged to dSlaisaer a portion of 
the property, he cannot be sued for any 
portion of the money. 

This is evidently a proposition that cannot 



be sustained. They have only been evicted 
from one half ot the property, and they still 
hold the other half. It cannot, thereftwe, be 
seriously argued that it is an answer to Quesnel, 
or to Beeves who is in QuesneFs rights, that he 
has been evicted from the other half. The 
least respondent would have to do would be to 
say, »< I have been evicted from a certain pro- 
portion of the property, and I only owe you a 
certain proportion of the price which I have 
paid you.** 

But the proposition of respondent ia not so 
fiivouiable as this. It is tme he has been 
evicted, but for what cause? For his own 
debt which he promised Quesnel he would pay 
to Mrs. Beeves. If he did not do so, he was 
evicted for his own feult, and he certainly could 
not set up his own neglect in answer to a 
demand from Quesnel. But, it is argued that 
Mrs. Beeves has, by her own act, destroyed her 
right to sue under the delegation. That as 
she has biought an hypothecary action, she 
has chosen to give respondent the option to 
dfiauiery and that he having done so at her 
suggestion, he cannot be sued personally. The 
authority of Troplong is quoted in support of 
this proposition, but in spite of the weight due 
to the opinion of so celebrated a writer, I 
cannot adopt this view. In the first place, Ap- 
pellant did not evict (Geriken. She summoned 
him to give up her gtige in order that it might be 
sold en>tMfo'M,and that she should be paid from 
the proceeds. It was no more an eviction than 
if she had seized the land in execution of a 
judgment for one instalment. Surely that 
would not have prevented her recovering for 
another instalment. The sale of the go^ does 
not cancel the original debt unless the proceeds 
of the sale pay the creditor off. Secondly, I 
know no rule of law that declares that the 
personal debtor may not be sued hypothe- 
carily. 

There is one other question — that he. was 
evicted for the debt of another. He was evic- 
ted for his own debt and that of his eo-obUg^t. 
They were sued together and all have deUuui, 
I would reverse. 

Cross, J., held that by the institution of the 
hypothecary action, and the dflaUtemeni there- 
upon made by Geriken, he ceased to be per- 
sonally liable. The appellant by bringing the 
hypothecary action, had put Qeiiken in a worse 
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pontioiiyUid could not now tarn round and 
bold him personally liable. 

MoHK, J., agreed with Mr. Justice Cross, and 
he might state that Mr. Justice Tessier, who 
WAS absent, after much study had arrived at 
the same conclusion. The authority of Trop- 
long (PriY. et hyp. tome 3, Nos. 813, 822 k 823) 
wan referred to, as sustaining the view taken 
by the majority of the Court. 

Judgment confirmed, Sir A. A. Dorion, C.J., 
and Bamsay, J., dissenting. 

Doutrtt I>cnare J* Bobidcna for appellant 

Duhaimel^ Poffnueh # RednoUU for respon- 
dent 



RECENT ENGLISH DECISIONS. 

Ubel. — 3. An indictment for an obscene pub- 
lication is bad, even after verdict of guilty, if 
it fiuls to set out the words relied upon as 
obscene, and sets out the title of the work only. 
—Bradlaisffh v. Tha Qusen, 3 Q. B. D. 607 ; s. 
c. 2 Q. B. D. 669. 

XcfMMiorM, Statute ^.—1. In 1783, a lease 
was granted for ninety-nine years, and there was 
enjoyment under the lease until 1876, when 
an action waa brought for possession, on the 
ground that the lease was void, under 13 Ella, 
c. 10. ffeld^ that the lease was not void, but 
voidable ; and, as an action of ejectment might 
have been begun at once, the Statute of Limi- 
tations began to run at the time of the lease, 
and not from the date of the action. — Oovemora 
qf Magdalen Hoepital v. KnoUe, 8 Ch. D. 709 ; s. 
c. 5 Ch. D. 176. 

2. Defendant owed plainti£fs a large debt, in- 
curred in 1866, and, in answer to a demand, 
wrote them a letter in May, 1874, in which he 
said : " Believe me, that I never lose out of 
tight my obligations towards you, and that I 
shall be glad, as soon as my position becomes 
somewhat better, to begin again, and continue 
with my instalments." It appeared that, in 
1874, defendant's condition was bettered by 
£14, but was no better in any other year. Held^ 
that, if there was a promise, it was a conditional 
one, and there was not sufficient evidence that 
the condition had happened to tako the case 
out of the stotute.— ir^9«rAo/v. Froehlichj 3 C. 
P. D. 333. 

Negiigenee. — The defendant left a steam-plow, 
with a house-van attached, on the grass by the 



side of the << metalled'* or travelled part of the 
road, the engine being taken away. He was in 
the habit of travelling from place to place with 
it, and had left it there, as it was engaged near 
by for the next day. The plaintiff's testator 
drove by in the evening in his cart with a mare 
which, though without his knowledge, was a 
kicker. The mare shied at the van, got the 
off-wheel on the foot-path, brgan to kick, kicked 
the dasher to pieces, ran, gut her leg over the 
shaft, fell, and pitched the driver out and 
kicked him in the knee, so that he afterwards 
died. The jury found that the van was left 
where it stood ^'unreasonably" and << negli- 
gently," that the accident was << due to the van 
being where it was, and to the inherent vice of 
the mare combined," and that there was no 
contributory negligence on the part of the 
deceased. Seld^ that the plaintiff was entitled 
to recover, on the ground of the negligence of 
the defendant, and that his act was the real 
cause of the accident — Harrie v. Mobbtj 3 £z. 
D. 268. 

Par/Aion.— The Partition Act (31 k 32 Vict, 
c. 40) provides, that at the request of one part 
owner for partition, there shall be a public sale, 
unless the other part owner can show good 
cause why some other course should be taken. 
Plaintiffs owned three-sixteenths of property in 
a town where improvements were going on, and 
applied for a public sale. Defendant, who 
owned the remaining thirteen-sixteenths, op- 
posed it, and offered to buy the portion of 
plaintiffs at a valuation. Held^ that there 
should be a valuation in chambers of the 
three-sixteenths, instead of a public auction of 
the whole. — Drinkwater v. IMel^e (L. B. 20 
£q. 628) con8idered.~C7t/&0r( v. Smith, 8 Ch. D. 
648. 

Sale. — ^A contract of sale provided, that if the 
purchaser should make any objection or re- 
quisition in respect of the title, or of any other 
matter which the vendors should be unwilling, 
by reason of expense or otherwise, to comply 
with, they should be at liberty to annul the 
sale and the purchaser should receive back his 
deposit. The vendors fiiiled to show any title 
whatever, and claimed to annul the contract 
and to return the deposit. Held, not competent, 
and that the purchaser could have the deposit, 
and an inquiry for damages. — Bowman v. Hylandf 
8 Ch. D. 688. 
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Shipping and Admiralty, — In February, 1876, 
plaintiff's agent shipped some maize on defend- 
ant's ship S., at Constantinople, to be carried to 
Liverpool. It appeared to be then, on inspection 
of the defendant, in good condition. March 3, 
the S. reached Smyrna, when the maize was 
found to have sprouted, and it was considered 
dangeroub to carry it farther and it was unloaded 
and stored; and the S. went on without it. 
Other shippers, on application, refused to take 
it^ by reason of its bad condition. Between 
March 10 and March 28, numerous telegrams 
were sent by the defendant's agent to the 
plaintiff, advising him of surveys, and of the 
necessity for selling the maize. The plaintiff, 
in Constantinople, constantiy replied that he 
wished the grain sent on to Liverpool, and not 
sold, and he sent an agent on to inspect it ; but 
before his arrival it was sold for £77, its value 
when sound having been £100. The jury found 
that it was not possible, by reasonable means, 
to find out the bad state of the grain at Con- 
stantinople, and that reasonable means had 
been used. That the defendants could have 
communicated with the owner before the sale, 
and that the sale was not so urgent as to give 
no opportunity to send him word, and that the 
sale as made was in itself a good sale. In an 
action for conversion of the maize, heldj that 
the plaintiff could have damages, that he did 
not warrant that the grain was in good condition 
when shipped, and that there was no right to 
pro rata freight. BroM v. Maitland (6 £. & B. 
47) mentioned. — Acatos v. BumSj 2 Ex. D. 282. 

Statute. — Where persons played a game 
called Puff and Dart, which consisted in blow- 
ing a small dart through a tube at a target, and 
the players each put in 2d, entrance money, 
and the money was used to buy a dead rabbit, 
which was the prize of the game, held 
(CooKBUBM, C.J., in doubt), that the players 
were guilty of « gaming," within the Licensing 
Act^ 1872 (35 & 36 Vict. c. 94).— £w v. Baraton, 
3 Q. B. D. 454. 

Surety. — The plaintiff leased to B. a farm of 
234 acres, and pasturage for 700 sheep, which 
went with the &rm, from year to year, from 
April 10, 1873, rent payable half-yearly. B. 
gave a bond, with the defendant and others as 
sureties, that he would redeliver the sheep in 
as good order and number as when he took 
them, and, if there was any deterioration, 



damages should be assessed. November 9, 
1875, plaintiff gave B. notice to quit on April 
10, 1876, or at such time as the notice should 
be a good notice for. It was admitted that 
the notice was insufficient to end the lease 
on April 10, 1876. April 8, 1676, B. refused to 
obey the notice to quit, and it was withdrawn, 
and an agreement was made between him and 
the plaintiff that B. should surrender a certain 
field, and the rent should be reduced £10 
yearly. Under this modification, B. continued 
tenant until October 5, 1876. Plaintiff gave 
him due notice to quit April 10, 1877. Before 
then, B. went into bankruptcy, and his trustee 
took possession, and surrendered it to plaintiff 
March 29, 1877. It turned out that the flock 
had deteriorated, and that the field surrendered 
would have supported a certain number of 
sheep. The judge left it to the jury to say 
whether the new arrangement between B. and 
the plaintiff made any material change in the 
capacity of B. to keep the sheep in good order, 
and to return them without deterioration ; and 
also the jury found that it did not. Held^ that 
the negotiations between B. and plaintiff had 
not created a new tenancy. But that the modi- 
fication in the terms of the lease, by the 
surrender of the fium and the reduction of the 
rent, ought to have been made known to the 
sureties ; and that it was for them, and not for 
a jury, to say whether that modification had 
materially affected their liability, by lessening 
the ability of B. to keep the flock intact, and 
that they were discharged from liability. — 
Holme V. BrunekUl, 3 Q. B. D. 495. 

Trade-mark. — The plaintiff, M., published a 
work entitled "Hemy's Royal Modem Tutor 
for the Piano-forte," not copyrighted. It had a 
great circulation. The defendant, W., employ- 
ed Hemy to prepare an edition of an old work, 
formerly in repute, called ''Jousse's Royal 
Standard Piano-forte Tutor," and it was issued 
under the title, " Hemy's New and Revised Edi- 
tion of Jousse's Royal Standard Piano>forle 
Tutor." The word " Hemy's " was in much 
larger type, and more conspicuous on the cover 
and title-page than any of the other words. 
Ileldj that an injunction should be granted to 
restrain the use of the titie-page and cover, and 
of any title-page and cover calculated to lead the 
public to believe they were purchasing plaintiff's 
publication.— ifete^ ▼. Woodj 8 Ch. D. 606. 
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Truai, — 1. A testator gave his residue to trus- 
tees to sell out and iuvest in parliamentary 
fundji and real securities. It was, however, 
provided that the trustees fur the time heing 
might " sell out, transfer, or itherwise vary or 
aU«r, all or any of the said trust moneys, funds, 
and securities, and invest the same " in any 
other funds or securities whatever. The trus- 
tees put the property into £3 per cent an- 
nuities ; but their successors afterwards sold 
these out, and invested in Egyptian bonds and 
Russian railway bonds, transferable by de- 
livery ; and each trustee took one-half of them 
to keep. One of them absconded with the por- 
tion in his hands, and the bonds greatly sunk 
in value. Held, that the trustees were author- 
ized by the will to change the investment as 
they did ; but that the remaining one was res- 
ponsible for the portion of the property made 
off with by the other. — Leuns v. Nobbt, 8 Ch. 
D. 191. 

2. A testator left his residue in trust for J. 
and others, his children, the provisions to vest 
in them at his death, and be paid six months 
thereafter. Notwithstanding this period for 
payment, ^ I provide and declare that it shall 
be lawful to, and in the power and option of, 
my trustees, if they see cause and deem it fit, to 
postpone as long as they hIiaII think it expe- 
dient to do so the payment as aforesaid 

in the case of all or any of my children, 

and to apply the interest or at nual produce of 
the same during the ...... postponement to or 

for behoof of such children or by deed 

under their hands to retain said provisions, or 
any of them, vested in their own persons, or to 
vest the same in the persons of other trustees 
(whom they are hereby authorized to appoint)} 

with all the powers belonging to 

themselves, so that my children or 

any of them may draw only the 

annual proceeds of their respective pro- 

visiomi during their lives, or for such time as 
my tmstecK may fix, and that the capital may 
be settled on or for behoof of such children and 
their is^ue, on such conditions and under such 
restrictions and limitations and for such uses 
as my trusteea in their discretion may deem 
moat expedient, of which expediency, and the 
time and manner of exercising the powers and 
option hereby given, they shall be sole and 
final judges.** J. received the annual income 



on his share from the trustees from 1871 to 
1876, and also a part of his capital. The res- 
pondents then got judgment against J., and 
proposed to arrest the balance of J.'s capital in 
the trustees' hands, and apply it in payment of 
their debt. After the action was brought, but 
before judgment, the trustees executed a deed 
to themselves, to pay the interest to J. for life 
and the fee to his children, and resolving to 
hold the balance as an alimentary fund for J. 
and his fiimily. Heldy reversing the opinion of 
the Scotch court, that the trustees' discretion 
was complete, both as to principal and income, 
and the creditors had no claim on either. Ef- 
fect of testing clause considered extrajudicially. 
— Chambers v. Smithy 3 App. Cas. 795. 

3. L. bequeathed the residue to B., J, and I. 
trustees, to pay the income to his wife for life^ 
and then to invest i:850, and to pay the income 
of X500 thereof to his daughter, M., lor life, and 
at her death for her children ; and to pay the 
income of the other X350 to his daughter, B. 
for life, and at her death to stand possessed of 
the amount for her children, if M. died with- 
out issue, her share should go and be divided 
among L.'s other children, in like manner as 
their original shares were given them. Testa- 
tor died in 1864, his wife in 1856, and M. in 
1859, without issue. Thereupon B. became en- 
titled to the income of one-third of M.'s jCSOO, 
or £166 138. 4d. in addition to her own, i.e., to 
the income of X516 13s. 4d. B. advanced B. 
£50, and paid her interest upon £350 from the 
death of the wife, and on £466 138. 4d. from 
the death of M. He died in 1863, and his exe- 
cutors continued the payments until 1874, with 
the knowledge of those interested in B.'s estate. 
There was among L.'s property a mortgage for 
£1,200. Between his death and the death ol 
B., £700 of this was paid off in instalments. 
After the death of B.« one of his executors re- 
ceived the other £500 in instalments. The re- 
ceipts for the £700 were sometimes signed by 
B. alone, sometimes by B. and the other execu- 
tors. For the £500, the receipts were signed 
by one of B.'s executors, " for the executors of 
L." B.'s executor paid J. one-third of the £600, 
I. one-third, and kept one-third himself. In 
1877, B. began an action against the executors 
of B. to have the £516 138. 4d. and the back 
interest restored out of B.'s estate. It was ob- 
jected that L.'s other trustees should be joined. 
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I. was in New Zealand, and J. had died. Held, 
by Fry, J., that the other executors were not 
necessary })artie8, and that B. coald recover. 
On appeal, the point as to parties was waived. 
Beld, that B. could recover. — WiUon v. Rhodes^ 
8 Ch. D. 777. 

Waste. — Where the owner of a fiinn, on which 
he had previously opened and worked a quarry, 
leaseo it, in 1802, for five hundred years, at a 
peppercorn rent, to secure a mortgage loan, by 
a lease containing no power to open mines or 
quarries or to commit waste, and afterwards 
opened and worked another quarry ; and then, 
in 1811, granted a lease of the mines and quar- 
ries for twenty-one years ; and, in 1 820, the 
mortgagee under the demise for five hundred 
years took possession ; and, in 1872, the rever- 
sioner on that term first learned that he had 
rights in the property, and, in 1873, brought 
suit to enjoin the farther working of the quar- 
ries, and for an account, held, that there was no 
right to open and work quarries without the 
authority of the reversioner ; but that the evi- 
dence showed that such authority had been 
given by arquiescence, and the quarries could 
be worked to the end of the five hundred years. 
-^Elia8 V. Onfith, 8 Ch. D. 621. 

WiU.-^!. J., by his last will, said : « I give 
and bequeath unto my wife. . . .all my house- 
hold goods and furniture and implements of 
household, farming-stock, cattle, growing crops, 
and other my effects in and about the house 
and upon the farm and lands in my occupa- 
tion ; . . . . and also all my ready money and 
money out at interest, and .... mortgages, bonds, 
bills, book debts, ftc.,and all other my personal 
estate, property, chattels, and efiects whatso 
ever and wheresoever, to which I am now 
seised, possessed, or entitled to, or may here- 
after acquire and can hemby dispose of, to hold 
the same unto my said wife, .... her executors 
administrators, and assigns,. . . . absolutely, and 
I do hereby devise all real estate ",... held on 
mortgage to her ; .... " but Ihe money secured 
on such mortgages shall be considered as" 
personal estate. << I also devise " to her 

<< all estates .... vested in me upon any 

trust." The testator left estates in fee. Held, 
that these did not pass by the will. — Jones v. 
Bobiruon, 3 C. P. D. 344. 

2. A gift of all a testator's property to his 
wtfe, << absolutely, with full power for her to 



dispose of the same as she may think fit for the 
benefit of my £unily, having full confidence 
that she will do so," held, to be an absolute gift 
to the wife, free from any trust — Lambe v. 
Eamee (L. B. 6 Ch. 597) followed ; CarnUck v. 
Tucker (L. B. 17 £q. 320) and Le Marehani v. 
Le Marehant (L. B. 18 Eq. 414) impugned. — In 
re Hutchinson, 8 Ch. D. 540. 

3. S. made a legacy to A. and one to B., and 
then said : << Lastly, I give my sheep, and all 
the rest, residue, moneys, chattels, and all other 
my effects, to be equally divided among my 
brothers," naming them. He appointed his 
brothers executors. He left real estate. Held, 
that it passed to his brothers under this clause. 
^Smyth V. Smyth, 8 Ch. D. 561. 



GENERAL NOTES. 



— The oldest of the English judges is Sir 
FitCToy Kelly, who is 83 years ; the youngest. 
Lord Thesiger, who is 41. The oldest Irish 
judge, is Judge (VBrien, who is 73 ; the 
youngest, the Bight Hon. Gerald Fitzgibbon, 
who is 45. / 

Limitation of Liability. — The Saturday 
Review summarizes as follows the provisions 
of a bill introduced in the Imperial Parliament 
to enable unlimited banks to limit their 
liability : — << An unlimited bank will be able to 
register itself as a limited bank, and it may, 
of course, choose any kind of limitation it 
pleases. It may have half or a third only of 
its capital paid up, and then, in case of liquida- 
tion, the uncalled capital will be payable for 
the benefit of creditors. But unlimited banks 
that seek to limit their liability will, under the 
Bill, have another course (»pen to them. ' They 
will be able to register as banks with reserved 
liability or limited by reserve. In case of 
disaster, the shareholders will be liable not 
only for the amount of their shares, but for a 
further sum, which is always to be a multiple of 
the amount of each share they hold. Every 
bank may choose what this multiple shall be. 
Some banks will choose to multiply by one, 
and then the reserve liability will be equal to 
the amount of the share. Others will multiply 
by two, and then the reserve will be equal to 
t?rice the amount of the share." 
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AUTHORITY OF BUSINESS MANAGER 
TO BUY ON CREDIT. 

The law of priucipal and agent contains 
namerons questions of difficulty, and amongnt 
them must be reckoned those with which the 
Common Pleas dealt in the recent case of Dmm 
V. Simmina, (40 L. T. Bep. N. 8. 556). The 
real point in that case related to the extent of 
the authority of the manager of a public house, 
but it involved some important principles of 
law. The action was brought by a spirit 
merchant against the owner of a public house 
for spirits supplied to the defendant's manager. 
The manager was authorized to order spirits of 
two persons only, but not of the plai ntiff. When 
the accounts were sent in, the defendant re- 
pudiated the acts of his agent and refused to 
pay. The argument on behalf of the plaintiff 
was tiiat the defendant put his agent in the 
business as general manager to carry on the 
business ; and that, inasmuch as the agent was 
left in possession of the premises, there was a 
holding out of him by the defendant as having 
authority to make binding contracts, which 
estopped the defendants from proving that he 
bad no authority. The license was taken out 
in the name of the defendant, but was left in 
the possession of the manager. The invoices, 
too, were made out in the name of the defend- 
ant. The action was twice tried, and on both 
occasions the jury found for the plaintiff. A 
nile uMi, however, was granted for a new trial 
on the ground that there was no evidence to 
go to the jury, and that the verdict was against 
the weight of evidence. 

The grounds of the plaintiff's claim were 
twofold, but these might be easily resolved 
into one, namely : that the defendant had held 
out the agent as possessing the requisite 
authority, and was therefore liable with 
respect to such holding out. There is a great 
variety of illostrations contained in the law 
books. The principle upon which they depend 
ii that, if one person employs another in a 
cbaiacter which involves a particular authority. 



he cannot by a secret reservation divest him- 
self of that authority. Hence we have another 
enquiry raised in Daun v. Simmiru: did the 
character with which the agent was invested 
as manager render the instructions of the de- 
fendant with respect to the persons with which 
he was to deal nugatory so far as concerned a 
third person without notice ? 

In. the early case of Pickering v. Btuhj 15 
East, 38, the plaintiff, the true owner, had 
bought goods through A., who was a broker 
and agent for sale. At the plaintiff's desire 
the goods were transferred into the name of A., 
who afterwards sold them. The action was 
brought to recover the goods. Lord Ellen- 
borough ruled that the transfer by the plain- 
tiff's direction authorized A. to deal with them 
as owners with respect to third persons, and 
that the plaintiff who had enabled A. to assume 
the appearance of ownership to the world, 
must abide the consequences of his own act. 
The jury found for the defendants. Upon the 
argument of the rule to set aside that verdict, 
his Lordship made use of his often quoted 
observations with respect to the limits of an 
agent's authority, remarking that << Strangers 
can look only to the acts of the parties and to 
the external indicia of property, and not to the 
private communications which may pass be- 
tween a principal and his broker ; and if a 
person authorizes another to assume the ap- 
parent right of disposing of property in the 
ordinary course of trade, it must be assumed 
that the apparent authority is the real authority. 
I cannot subscribe to the doctrine that a broker's 
engagements are necessarily and in all cases 
limited to his actual authority, the reality of 
which is afterward to be tried by the fact. It 
is clear that he may bind his principal within 
the limits of the authority with which he has 
been apparently clothed by the principal in 
respect of the subject matter." In a more 
recent case (Summers v. Solomon^ 26 L.J. 301, Q. 
B.) one of the defendants' shops was under the 
management of his nephew who was in the 
habit of ordering goods of the plaintiff in the 
name of the defendant, who paid for them. In 
Nov. 1855 the plaintiffs received two orders for 
jewelry from the nephew. The goods were 
sent and acknowledged by the defendant as 
ordered by him. On the 7th March 1866, the 
nephew absconded and obtained on the lOtb, 
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14fh and 20th of the same month, a quantity 
of jewelry, the subject of the action from the 
plaintiff. The court was of opinion that there 
was evidence for the jury that the nephew had 
authority to order the goods, the question being 
whether the defendant had so held the nephew 
out, as to lead the plaintiff reasonably to sup- 
pose that he was the defendant's general agent 
for the purpose of ordering goods. 

Many of the reported cases relate to persons 
who hold themselves out as partners. The 
principle of- those cases is of very general 
application. The principles of law that relate; 
to the liability of a person who holds himself 
out as a partner were explained by Chief Justice 
Tindal in Fox v. Clifton, 6 Bing. 776. The 
holding oneself out to the world as a partner, 
as contradistinguished from the actual relation 
of partnership, imports at least the voluntary 
act of the party so holding himself out. It 
implies the lending of his name to the partner- 
ship, and is altogether incompatible with the 
want of knowledge that his name has been eo 
used. In the ordinary cases of its occurrence, 
where a person allows his name to remain in a 
firm, either exposed to the public over a shop 
door, or to be used in printed invoices or bills 
of parcels, or to be published in advertise- 
ments, the knowledge of the party that his 
name is used, and his assent thereto, is the veiy 
ground upon which he is estopped from dis- 
puting his liability as a partner. 

The decision of the Queen's Bench in 
Fdmundt v. Btuhell and another, L. Rep. 1 Q. 
B. 97, throws some light on the subject In 
that case the defendant A. carried on business 
in two different towns : in the one he traded as 
B. & Co. There he employed the defendant 
B. as his manager to carry on the business in 
his own name. The drawing and accepting 
bills of exchange was incidental to the carry- 
ing on a business of the like kind, and was 
proved to be so ; but there was an agreement 
between B. and A. that B. should neither accept 
nor draw bills. Nevertheless B. accepted a bill 
in ^e name of B- k Co. This bill was taken 
by a banking company for a valuable consid- 
eration, and B. was shortly afterward dismissed. 
It had also been agreed between A. and B. that 
B. should receive as salary one-half of the net 
profit derived from the business carried on in 
his name. The main question upon the argu- 



ment was whether A. was liable for the act of 
B. The court acting upon the principle already 
adverted to, came to the conclusion that B. must 
be taken to have had authority to do whatever 
was necessary or incidental to carrying on the 
business, and that he could not be divested of 
his apparent authority as against third parties 
by a secret reservation. A comparison of this 
case with that of Daun v. Simmina will show 
that they differ in some important particulars. 

That the limits of an agent's authority will 
not be gathered from his private instructions, 
was the principle upon which the. well-known 
ca»c of WhiUhead v. TuckeU, 16 East, 400, was 
decided. There the plaintiff purchased some 
hogbheads of sugar of the defendant's brokers. 
These the defendant refused to give up, on the 
ground that the brokers had been entrusted 
with the sugar with a limited authority. The 
sugar in question had been purchased and paid 
for in their own names by the brokers, and 
lodged in their now warehouse, but sold under 
the price directed by the defendant A verdict 
for the plaintiff was found on the ground thAt 
the extent of the authority was to be gathered 
from the recognized mode of dealing. 

None of these decisions is a direct authority 
in support of the argument that a manager, 
under the circumstances of Daun v. SimnUnM, 
had authority to pledge his employer's credit. 
The question is, therefore, whether they support 
such a proposition. It certainly cannot be laid 
down as a universal proposition that such a 
manager has implied authority to buy on credit. 
The court thought there was no evidence of 
such authority to be inferred from the circum- 
stances of the case, and by the application of 
Order XL., r. 10, gave judgment for the de- 
fendant. It is at least satisfactory to find that 
upon a motion for a new trial, where the court 
has the necessaiy materials before it, final 
judgment may be given, thus saving the ex- 
pense of a new trial. — Law I^met (London). 
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SUPERIOR COURT. 

Montreal, February 28, 1879. 
DiiaKS V. Tuboion; Bt. Qabrisl Buildivg 
SoouTT, collocated, and plaintiff contes- 
ting. 
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Privilege — Wagu — Period /or wMeh privtUge 
exittt Q.Q. 2,006. 
JoHVSOV, J. The plaintiff contests items 7, 
9 and 1 1 of the report of distribntion which 
gave her, under her judgment for two yearb' 
wages, only the amount due for one year and 
interest, amounting to $85 in all, and distri- 
buted the balance of the $160 levied, au denier 
la Uvre between her and the building society, 
which had an obligation on the property, but 
only registered after the seizure. The contes- 
tation maintains the plaintiff's right to two 
years by privilege. I cannot see that this 
report is wrong. It recognizes the non-exis- 
tence of the Building Society's hypothec, which 
was only registered after the seizure, and 
divides the balance au mare la Uvre between 
the plaintiff and the society. It was said the 
latter had not registered its hypothec ; neither 
is its hypothec recognized by the report at all ; 
bat only the debt for which it ranks like the 
other creditor au denter la Uvre. As to the rest 
of the contestation, it might perhaps have 
been urged if the plaintiff's judgment had 
been registered. Report of distribution main- 
tained, and contestation dismissed with costs. 
J. J, Currafiy Q.C.j for collocated party. 
0. Aug€, for plaintiff contesting. 



Thatbr v. Anskll, and Moss et al., opposants. 
Privilege — Regitlration — Alienation of immoveable 
hg holder while kyjkolheeary action is pending by 
a creditor whose claim has not been re-registered 
under the cadastral system— Rights qf the latter 
as against purchaser with duly registered Utle — 
C. C. 2074, 2173. 

JoHMSov, J. The point in this case is of 
some importance and, as for as I can ascertain, 
has never presented itself before. The plain- 
tiff has seized, under a judgment obtained 
against the defendant, property which the 
opposants claim as belonging to them. The 
fiicts of the case are as follows : — The opposants 
became proprietors of the undivided half of 
an immovable at Cote St. Catherine, by deed 
of sale from the defendant, in 1874. In 
October, 1875, they acquired the remaining 
half— also by deed of sale from the defend- 
ant Before the latter deed was signed, Mr. 
Cuddng, the notary, at the request of one of 
the opposants, went to the registry office and 



made search to ascertain if there were any 
encumbrances registered against the property, 
and having reported that there were none, the 
deed was executed. Some time afterwards, the 
property in question was seized under the 
plaintiff's execution, and the opposants then 
became aware, for the first time, that in July, 

1875, the plaintiff had brought an action 
against the defendant for a balance due to 
him under a former deed of sale to the auteur 
of the defendant, and that the plaintiff had 
obtained judgment in that action in October, 

1876, two days before the second deed of 
sale, from the defendant to the opposants, 
was passed. The opposants thereupon filed 
their opposition, founded on the two deeds 
above mentioned. The plaintifl^ in his con- 
testation, admits the first deed, but disputes 
the second, and claims the right (under article 
2,074 C. C.) to proceed to the sale of the one 
half. The opposants make answer that at the 
time the second deed was executed and regis- 
tered, the plaintiff had no registered rights of any 
kind upon this property, available against third 
parties whose rights were registered, and that 
his action and judgment therefore can have no 
effect as against the opposants. The plaintiff's 
claim is founded on a deed executed before the 
cadastral system came into force. The oppos- 
ants' deed was executed in accordance with 
the requirements of the new system — that is, 
contained a description of the property by its 
cadastral number, and was duly registered. 
No renewal of the registration of plaintiff 's deed 
had at this time taken place ; and the books 
of the registry office, therefore, did not show 
that such a claim existed. The opposants' 
contention upon these fiicts is that the plain- 
tiff 's claim, in consequence of the non-renewal 
of registration, is of no effect against them. 
The position of the plaintiff, on the contrary, 
is that his rights were never impaired at all 
by the sale to the opposants, which, under the 
law, as it is contended, had not even the effect 
of alienating the property. I have said that 
the point thus raised appears to me important, 
and I have taken time to consider it, and am 
now to give judgment, and state the grounds 
on which I give it. 

The article of the Code (2,074) is founded 
on the Statute of 1859 (22 Vict., c. 51), which 
is reproduced in Consolidated Statutes of Lower 
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Canada, c. 47. It does not give the reason, 
but only the effect, of the original enactment, 
which was directed against fraudulent convey- 
ances, as their titles and preamble will show : 
the fraud sought to be defeated being that of 
debtors exposing their hypothecary creditors 
to the reiterated expense of new actions as 
fiwt as the debtor could iind new purchasers. 
The law, as expressed in the Code (Art. 2,074), 
is : — « The alienation of an immoveable by the 
holder against whom the hypothecary action is 
brought, is of no effect against the creditor 
bringing the action, unless the purchaser de- 
posits the amount of the debt, interest and 
costs due to such creditor." The language of 
the Statutes is :— " Every sale or alienation of 
any nature whatsoever of any immoveable 
chaiged with hypothec duly registered prior to 
such sale or alienation, after proceedings have 
been commenced for the recovery of the debt 
with the payment of which such immoveable 
is charged, shall be null and void as regards the 
creditor who has commenced such proceedings, 
and such creditor may proceed against the de- 
fendant in such action to the seizure and sale 
of such immoveable,' as though such sale had 
never token place, provided that in such case, 
the purchaser of the immoveable so seized 
may prevent the sale thereof by tendering 
with his opposition, and depositing in the office 
of the sheriff the amount of the debt with 
which such immoveable is charged, including 
principal, interest and costs, and not otherwise," 
kc. There is nothing in the Statute, nor in 
the code, that annuls the sale as between the 
vendor and the purchaser ; it is merely said 
that such a sale does not affect the rights oi 
the creditor, and does not stop the execution 
unless the money is paid. The purchasers 
here, therefore (the opposants), had a title 
from their vendor — a title, it is true, tliat was 
of no avail against a creditor whose hypothec 
was duly registered previously (those are the 
words of the Statute) and who had commenced 
an action ; but at the same time, a title that 
was perfect) as between himself and his vendor ; 
a title which he could defend even against the 
hypothecary creditor by simply paying the 
money ; a title that he could register, and, in 
fact, did register before the creditor registered 
his. 
Kow, coming to the cadastral system, we 



find that it is said in article 2,173, « if msA 
renewal be not effected^ the real righU preserved by 
the first registration have no effect against other 
creditors and subsequent pufchasers whose claims 
have been regularly registered" What is " regu- 
larly registered ? " What was it at that time ? 
It is to be remembered that under the Code a 
hypothec has no effectual existence at all 
without registration, (articles 2,047 and 2,130) 
and real rights rank according to the date of 
their registration (2,130). Article 2,172 re- 
quires renewal of registration of any real right 
existing before the cadastral system came into 
force. Article 2,173 declares, as we have 
already seen, that if such renewal is not effected, 
the real rights which were preserved up to a 
certain time by a first registration, have no 
effect against subsequent purchasers whose 
claims have been regularly registered. The 
expression, « real rights " removes all possible 
doubt as to whether this article was intended 
to apply to the hypothec created in fiivor of a 
vendor by a deed of sale. 

Here, then, we have two laws— an old 
law and a new law. The meaning of either 
of them, taken aloms, is not doubtful ; 
but we are concerned not so much with the 
meaning of either of them of itself, as 
with the effect of the later law on the previous 
one. 

The Statute and the Article 2,047 said to 
the possessors of real rights in the persons 
of hypothecary creditors : — " You have mort- 
gages which new purchasers cannot defeat 
or impede except by paying the money, if 
you only register your rights, and bring your 
actions.'' The second law etiid to these credit- 
ors : " Your rights cannot be preserved against 
subsequent purchasers unless you take the 
trouble to renew your registration in a given 
time." Are we then to have two systems of 
preserving hypothecs since the cadastral system 
has come into force ? Can a hypothecary cred- 
itor bring his action, and wait for years with- 
out re-registering, and thus prevent a subsequent 
purchaser from acquiring a valid title ? If he 
can, what becomes of our registration system ? 
for lenders by the score will be ready to 
advance their money upon property appearing 
free on the books, abd will then be exposed to 
hear that a real right, though not registered, 
still exists in virtue of the mere pendency of 
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inietioa. The Aiticie 2,173 is absolute in 
ititennB. The plaintifE; therefore, was bound 
to have renewed the registration of his " real 
right"; and not having done so witl\in the 
period allowed hy law, his right becomes of no 
effect as against the opposants, whose deed 
itt regularly registered . These words " regular- 
^ lyngistered" can only mean regularly regis- 

tered, as required by Article 2172, and if not 
» icgifltered, the effect of the omission, must, 
in my opinion, be that which is declared by 
Article 2173. As regards the Article 2074, 
under which the plaintiff claims a right to 
proceed, the object of that Article, I hold, was 
to protect a creditor in the exercise of hy- 
pothecary rights that he possessed, not to give 
Iiim rights that he did not possess or that he 
had lost. The article decides nothing as to 
whether in a given case, a creditor has, or has 
not^ a hypothecary right which he can enforce 
against a third party : that is left to be decided 
by other articles, and notably by Art 2173; 
but supposing him to have such a right. Art 
2074 will protect him in the exercise of it. If 
the right does not exist, or has been lost, there 
is nothing left to protect, and Art 2074 be- 
comes then of no use. The plaintiff's con- 
testation could only be maintained by holding 
that he has a hypothecary right available 
against third parties, notwithstanding the non- 
renewal of registration ; but how could such a 
holding be supported in the &ce of Art. 2173 ? 
I^ then, the plaintiff had no hypothecary 
right arailable against the opposants, his hy- 
pothecary action unsupported by a hypothecary 
right can have no effect against them. There- 
fore, on the whole, I am of opinion that the 
right of the creditor arising from the exercise 
of the action under Art. 2074, must be subor- 
dinated to the later enactment contained in 
articles 2172 and 2173, and the opposition must 
be maintained, and the contestation dismissed 
as respects the one-half of the property that is 
in question. 

There was another and totally distinct 
ground of contestation urged, viz., that the 
last deed to the opposants was fraudulent 
and without consideration ; but the proof made, 
as &r as it goes, is directly opposed to that 
pretensiim. There is no attempt made to set 
aside the deed, and no allegation of the in* 
solvency of the vendor, and under Art. 2085, 



kno^l^ge by the opposants of the plaintiff 's 
unregistered rights would have no effect 

Lunn j* Crampj for opposants. 

Oeqfrion j- Co.j for plaintiff contesting. 



LTBEL BY POST CARD. 
A novel question has recently been decided 
in the Irish High Court of Justice, in the case 
of Sobiruon v. JoneSj involving a libel com- 
municated by postal card. The defendant was 
a trader, and the plaintiff, one of his customers, 
owed the defendant a sum of money, for the 
payment of which the defendant applied to 
him. The plaintiff being unwell, directed his 
wife to write to the defendant, sending him at 
the same time money in part pajrment of the 
sum due. The defendant, in reply to this 
letter, wrote in reference to the balance, on a 
post-card (which was transmitted to the plain- 
tiff through the post-office) the libellous matter 
complaiued of. On demurrer to a plea of 
privileged communication : Held, that the 
court should take judicial notice of the nature 
of a post-card, and that the publication could not 
be taken as necessarily limited to the plaintiff. 
ffeldj further, that, assuming the defendant to 
have an interest in writing the alleged libel, a 
communication transmitted by means of a post- 
card is not privileged. The libellous matter 
was as follows : « Dr. Robinson, Skibereen. 
83 Grand parade, Cork, February 1, 1879. 
t( 1877. — To amount for goods as 

rendered £1 16 2 

'* By post-office ortler on 
account £l 8 1 



8 1 
iiSiT — Your plea of illness for not paying 
this trifle is mere moonshine. We will placo 
the matter in our solicitor's hands if we have 
not stamps by return, if it cost us ten times the 
amount. T. Jones k Sons." The innuendo 
put upon this communication by the plaintiff 
was that it meant that the plaintiff falsely 
pretended that he was prevented by sickness 
from paying the defendants' demand, and that 
the alleged sickness was a mere invention and 
sham ; and that the plaintiff was an untruthful 
person, and unable to discharge his debts, by 
reason of which the plaintiff had been in- 
jured in his character, credit and reputation, 
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and in his profession. The court, by Palles, 
O.B., said : " I am willing to assume that the 
averments in the statement of defence show 
that the defendant had an interest in writing 
to the plaintiff the words complained of within 
the meaning of the authority of HarrUon v. 
Bushy 5 E. & B. 344 ; but the publication that 
is to be justified is not a publication to the 
plaintiff, but to other persons. It is not stated 
that the publication was reasonable, but that 
the defendant believed it to be reasonable ; 
that is apart from the question of what a post- 
card is. I think that we ought to take judicial 
notice of the nature of a post-card ; and, there- 
fore, I see no reason for holding that a com- 
munication written on a post-card is privileged. 
It would be a most serious thing to lay down 
that a person may extend the sphere of circu- 
lation of de&matory matter because he wants 
to save a half-penny in postage." This decision 
is one probably without precedent, springing 
as it does out of one of the advances of the 
modem postal system. It assumes the reading 
of the matter by some third person, essential 
to the offence, as << no possible form of language 
in writing can be the basis of an action for 
libel if read only by the writer and the person 
whom or whose affairs the language concerns.'' 
Townshend on Slander, § 108. 



RECENT UNITED STATES DECISIONS. 

Accession. — A railroad company made a con- 
tract with a rolling mill company for the making 
at the mill of new rails out of old rails supplied 
by the railroad, with the addition of new iron, 
to be supplied by the mill, which was required 
for the top of the rails. Held^ that if the rail, 
road furnished the chief or principal part of the 
material of the new rails, the property in the 
material and in the new rails as finished re- 
mained in the railroad. — Arnott v. Kansas ^ 
Pacific Railroad Co., 19 Kan. 95. 

Bona fide Purchaser. — A negotiable city bond, 
one of a series numbered separately, was stolen, 
and was bought bona fide for value, after the 
number had been altered by the thief. Beldy 
that the purchaser took a good title. — Elizabeth 
V. Force, 29 N. J. Ekj. 587. 

Contract. — A wrote to B : << Please let C and 
&mily have whatever they want for their 
support, and I will pay yon for the same.'' A 



physician, procured by B, at the request of C, 
furnished medicines and services to C's family. 
Held, that B could not recover the physician's 
bill of A.—Orant v. Dabney, 19 Kan. 388. 

Damages. — Plaintiff ordered of defendants a 
particular kind of cabbage seed. Defendants 
sent him seed 'labelled with that name, but in 
&ct not of that kind ; and the seed, being sown, 
proved wholly unproductive. Held, that plain- 
tiff was entitled to recover the value of a crop 
of the kind of cabbages he had ordered, without 
deduction of the expense of raising such crop. 
— Van Wyek v. Allen, 69 N. Y. 62. 

Dog. — ^Defendant's dog trespassed on plain- 
tiff's close, and there killed a cow. Held, that 
plaintiff might recover the value ot the cow in 
an action in the nature of trespass, without 
averring or proving that defendant knew the 
dog to be vicious. — Chunot v. Larson, 43 Wis. 
536. 

Escape. — By statute, it is a criminal offence 
in '< any person lawfully imprisoned, upon any 
criminal charge, before conviction," to break 
prison. To an information on this statute the 
prisoner pleaded in bar, that he had been 
retaken, tried on the charge on which he was 
imprisoned, and acquitted. Held, bad. State 
V. Lewis, 19 Kan. 260. 

Evidence. — 1. Action for libellous words 
charging a crime. Plea, that the chaiKe was 
true. Held, that the plea need not be proved 
beyond a reasonable doubt. — McBee v. FuUon, 
47 Md. 403. 

2. In a criminal case, a letter from the 
prisoner to his wife, produced by a third person, 
was held admissible in evidence, and not a 
privileged communication. — Oiiger v. The State, 
6 Neb. 546. 

3. Action for enticing away piaintiff^s 
daughter and servant, and placing and leaving 
her in a house of ill-fame. Held, that evidence 
of the daughter's declarations made after 
leaving home, and before being left at the 
house, was admissible as part of the res gestae ; 
otherwise as to her declarations made after 
that time.— jRftt v. Amidon, 43 Wis. 467. 

Extradition. — ^The prisoner, being indicted for 
embezzlement and also for forgery, fled to 
Canada. The former offence is not within the 
extradition treaty between Great Britain and 
the United States : the latter is ; and the 
prisoner was demanded of, and surrendered by, 



THE LEGAL NEWS. 



19 



the Canadiaa Government, to answer to the 
charge of forgery, and was tried on that charge, 
and acquitted. Held, that he should be dis- 
charged without trial on the indictment for 
embexzlement. — CammonwecUth v. HaweSj 13 
Bosh, 697. 

FaUe Pfvtencw.— Indictment 'for obtaining 
money by false pretences that the prisoner 
owned anencumbered land. In feet, there was 
an incumbrance, duly recorded, on the land. 
Heid^ that the indictment was not sustainable ; 
becanwj the prosecutor might and should, by 
the use of ordinary care, have ascertained the 
troth.— CWmonweo/M v. Qrady, 13 Bush, 285. 

IlU^al CotUraei. — A contract for the sale of 
wheat in store, to be delivered at a future time, 
which required the parties to advance ** margins" 
a8 security, and provided that if either party 
should fail, on notice, to advance further 
margins, according to the market price, the 
other party might consider the contract filled, 
and demand the difference between the contract 
and the market price, witliout showing an 
ability or readiness to perform on his part, 
held, illegal.— Zyon v. Culberlwn, 83 111. 33; 
Budd/v. Winisrs, 7 Neb. 126. 

IruUetmeTtt, — Information charging that the 
defendant, not being licensed, kept liquors with 
intent to sell, offered them for sale, and sold 
them, held not bad for duplicity, though each of 
the acts charged was in itself a separate statu- 
tory offence. — Siaie v. Burnt, 44 Conn. 149. 

I^juneUon. — The defendants, a board of city 
water commissioners, threatened to cut off the 
water from plaintiffs house, occupied by his 
tenant, on account of the tenant's de&ult in not 
paying water rates for another house, hired by 
him of another person. Held, that such action 
was unreasonable, even if warranted by the 
terms of defendant's by-laws ; and an injunction 
was granted. — JDaylon v. QuigUy, 29 N. J. Eq. 

n. 

Inatrance (^Fire). — A policy forbade the 
making of gas within the building insured, *< or 
contiguous thereto." Held, that a building fifty 
teet away from that insured was not contiguous, 
within the meaning of this clause. — Arkell v. 
Commerce Tnt, Co., 69 N. Y. 191. 

MaUeuna ProteciiUon.-^ In an action for 
malicious prosecution, it appeared that the 



prosecution was before a justice of the peace, 
who convicted the plaintiff; but the conviction 
was reversed on appeal. Held, that there was 
at least prima facie evidence of probable cause 
for the prosecution. — Womaek v. Circle, 29 
Gratt. 19. 

Mandamus. — A city was directed and required 
by Statute to maintain a bridge. Held, that 
any citizen might apply for a mandamus to 
compel the city to do so. — Pumpkrey v. 
Baltimore, 47 Md. 145. 

Municipal Corporation.^^ city, in raising the 
grade of a street, piled up earth so that it rolled 
over on to adjacent land and did damage. 
Held, that the city was liable. — HenderskoU v. 
OUumwa, 46 Iowa, 658. 

Negligence. — Action against a city to recover 
damages caused by a defective highway on 
which plaintiff was |>a8B8ing in a hired carriage 
driven by a friend. Held, that contributory 
negligence in the driver would defeat plaintiffs 
recovery. — Prideaux v. Mineral Point, 43 Wis. 
513. 

Nuisance. — The habitual neglect of a railroad 
company to give proper signals when its trains 
were about to cross a highway, held, indictable 
as a public nuisance. — Lexington j- Nashville R. 
R. Co, V. Commonwealth, 13 Bush, 388. 

Partnership. — A partnership was formed for 
carrying on mining operations on land owned 
or to be purchased by the firm. Held, that one 
partner had no power to buy land for the use of 
the firm, nor to bind the firm by bills drawn for 
the purchase-money of such land. — Judge v. 
Braswell, 13 Bush, 67. 

Watercourse. — Defendant conveyed to plaintiff 
land with a factory on it, and the right to use 
water drawn from springs on defendant's land, 
and to enter on that land to repair water-pipes 
and to dig other springy if necessary ; and 
reserved to himself the use of the water at 
certain places and times. Afterwards, he madei 
excavations on his ovm land, which drained 
the water from the springs which supplied the 
fiictory. Held, that he was liable to plaintiff. — 
Johnstown Cheese Manuf. Co.y.VeghU, 69 N. Y. 16. 
WiU. — A testator having two children, left 
all his property to his wife ; after the date of 
the will, two other children were born to him. 
Held, that the will was revoked by implication 
of \«m.-^Negus v. Negus, 46 lowa^ 487. 
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RECENT ENGLISH DECISIONS. 
[Continued from paire 72.] 
mil. — 4. A testator gave several charitable 
legacies, including one of £1000 to a hospital 
in N., and then said : << I direct that my exe- 
cutors shall apply to any charitable. . . . purpose 
they may agree upon, and at any time, the resi- 
due of the personal property, which by law may 
be applied to charitable purposes, remaining 
after the payment of the legacies." By a codi- 
cil, he gtivc another XIOOO to the hospital at N. 
The executors voted to give the residue under 
the above clause to that hospital, //e^ that 
the directions to the executors in the gift were 
go vague as to render it invalid, and the residue 
went to the next of kin. — In re Jarman's EUate. 
Leavers v. Clayton, 8 Ch. D. 584. 

5. H., by his will, devised, inter alia, ^is 
manor-house of D., and all his ^ messuages, 
tenements, lands, and hereditaments situate at 
or within D., and then in the occupation of J.," 
and all his lands situated at S. G., then or late 
in the occupation of S. He had three farms 
situated wholly or partly in the parish of D., 
two of them in the occupation of J. Of the 
first, the fftrm-house and fifteen closes were in 
D. ; the remaining close was in I., separated by 
a hedge. Of the second, the farm-house and 
eight closes were in D. ; the remaining three 
closes were in K., separated from D. by a road. 
The third was entirely in D., and in the occu- 
pation of G. He had two farms at S. G., one in 
the occupation of S., and the other in the occu- 
pation of J. The parish church of D. was 
within a few feet of the line between D. and K. 
There was evidence that the farms would be 
much injured by dividing them on the parish 
lines. Held, that the devise of lands situate at 
or within D., and in the occupation of J., in- 
cluded the entire &rms so occupied, though 
partly in other parishes, and that the devise of 
« all " the lands in S. G. in the occupation of S. 
did not include a farm there in the occupation 
of J. — Homer v. Homer, 8 Ch. D. 768. 

6. W. directed his debts to be paid out of his 
personal estate, and, if that proved insufficient, 
the real was to be sold. All the rest and 
residue of his personal estate he bequeathed to 
his daughters. By a codicil, he made some 
alteration in the disposition of his real estate, 
and then said : " As to all moneys that may be 
left alter my decease, I give and bequeath the 



same unto my children, W., J., and M.," to be 
invested in a mortgage, the income to be paid 
them for life, and, << after their decease,'' to 
testator's grandchildren. Held, that thi s clause 
in the codicil applied only to cash actually in 
hand at the testator's death, and, subject to 
that, the residuary clause in the will proper 
conveyed the residue. — WUliama v. Williams, 8 
Ch. D. 789. 

7. A testator devised to trustees three free- 
hold houses in trust for his two daughters, 
either to live in or to let for their joint benefit ; 
and, should either of them die without issue, 
one of the houses should be sold, and the pro- 
ceeds divided equally between the other and 
testator's surviving sons. But, in case either 
daughter should have a child, then such child 
should have its mother's share of the rents and 
profits of the three houses after its mother's 
decease. One daughter died without issue, and 
one house was sold, and the proceeds divided as 
directed in the will. Finally, the other 
daughter died, also without issue. Held, that 
the daughters were joint tenants in fee, subject 
to executory gifts over in the event of issue. 
The event having never happened, the survivor 
was entitled to the whole in fee from the death 
of her sister.— Farrow v. KniglOly, 8 Ch. D. 736. 



A Royal Outlaw. — The King of Spain was 
outlawed in Westminster Hall, I being of coun- 
sel against him. A merchant had recovered 
costs against him in a suit, which, because ho 
could not get, we advised to hare him outlawed 
for not appearing, and so he was. As soon as 
Gondemar heard that, he presently sent the 
money, by reason, if his Majesty had been out- 
lawed, he could not have had the benefit of the 
law, which would have been very prejudicial, 
there being then many suits depending betwixt 
the King of Spain and our English merchants. 
•^Selden's Table Talk, 

Charlbs I. — Laud relates in his Diary, that 
when he was standing one day during dinner 
near his unfortunate master, then Prince Char- 
les, the Prince, who was in cheerful spirits, 
talking of many things as occasion offered, said, 
'< that if necessity compelled him to choose any 
particular profession of life he would not be a 
lawyer, for", said he, " I can neither defend -a 
bad cause, nor yield in a good one." 
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IMMUNITY OF FOREIGN MEN OF WAR. 

An interesting and important qnestion, eays 
the Solicitor' 9 Journal, was recently decided by 
Sir £. Phillimore, on an application for the 
arrest of the United States war frigate Th€ 
CotuUtvtionj and her cargo, for a sum claimed 
for ulirage services rendered on the occasion 
of her recent accident off the coast of Dorset. 
The general exemption of ships of war from 
local jQiisdiction, founded not upon any abso- 
Inte right of extra-territoriality, but upon 
principles of public cumity and convenience, 
«nd arising from the presumed consent of 
oadons, was very clearly laid down in the 
American case of Ths Exchange (7 Cranch, 135), 
where Chief Justice Marshall, in delivering the 
judgment of the court, said, " It is impossible 
to conceive, said Vattel, that a prince who sends 
an ambassador, or any other minister, can have 
any intention of subjecting him to the author- 
ity of a foreign power. Equally impossible 
wag it to conceive that a prince who stipulates 
an asylum for his ship of war in distress should 
mean to subject his navy to the jurisdiction of 
a foreign sovereign. And if this could not be 
presumed, the sovereign of the port must be 
considered as having conceded the privilege to 
the extent in which it must have been under, 
stood to be asked." The same view wab 
afterwards taken in the Independeneta (7 Wheat. 
2%Z) ; and in the case of the Charktek (21 W. 
B. 437, L. R. 8 Q. B. 200) Mr. Justice Black- 
bum remarked that « there is authority for 
saying that courts of justice cannot proceed 
against a soveregn or a State, and I think 
there is also authority for saying that they 
oaght not to proceed against ships of war or 
oational vess^rls ; and it is clearly desirable that 
this rule should be established, otherwise wars 
might be brought on between two countries." 
Bat in a case relating to the same vessel (22 W. 
R. 63, L. B. 4 Adm. 93) Sir R. Phillimore said 
that it was by no means clear that a ship of 
itar to which salvage services have been 
rendered may not, Jure gtrUiuniy be liable to be 



proceeded against in a court of admiralty for 
the remuneration due for such services. *< It is 
very remarkable," he added, "that Lord Stowell 
declined to pronounce any opinion upon this 
point in the case of The Print Frederik (2 Dods. 
451)." In the case of The ConeiUution Sir R. 
Phillimore seems to have discarded his former 
doubts, for he held that The Conedtulion, being 
a war frigate of the United States Navy, and 
having on board a cargo for national purposes, 
was not amenable to the civil juribdiction of 
this country. — The Ameriean Law Review says 
that this decision is the first express recognition 
in an English court of the principles laid down 
by the Supreme Court of the United States in 
1810, in the above-named case of The Exchange. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoNTBBAL, February 4, 1879. 

Sir A. A. DoRiON, C. J^ Momk, Ramsat, Tbssxbr s 

Cross, JJ. 
RxoHBLiin et al. (piffs. below), Appellants, and 
CxTT or MoMTBiAL (deft, below), Respondent. 
CorporaUon — Damagee — Nan-ObHrvance qf by- 
law. 

The appeal was from a judgment of the 
Superior Court (Dnnkin, J.), dismissing an 
action of damages which appellants had brought 
against the Corporation of Montreal, for having 
issued a license to one Corbeil to keep a private 
butcher's stall, contrary to one of defeiidants' 
by-laws. The plaintiffs complained that they, 
as butchers, were injured in their trade by this 
contravention of the by-law. 

The Court below dismissed the action on the 
ground that the plaintiffs had failed to prove 
that the Corporation had ever granted a license 
to Corbeil, as alleged. 

Ramsat, J. There is no contest as U* the 
factii of this case. The appellants took a 
butcher's stall in the St. James Market, there 
being then in force a by-law which prohibits 
the sale of meat outside of the markets without 
a special license to this effect, and that no such 
license will be granted to keep a stall within 
300 yards of any market One Corbeil paid 
$100 two years running for a license, and 
actually did open a stall within the limit of 300 
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yards. He never had a license, and the Cor- 
poration tendered back the $200. 

The first qnestion that it seems ought to be 
considered is whether the conditions mentioned 
in the by-law, for obtaining a license to sell 
outside of the markets, can be considered as a 
warranty to those interested, that the corpora- 
tion shall observe its own by-law. The question 
is not free from difficulty, but we have not to 
decide it. Corbeil never had authority to sell 
outside the market, and his payment of $100 
to the respondent's clerk surreptitiously, could 
not be construed into anything tantamount tx> 
such an authorization, or to a license, which i8 
what the by-law contemplates. 

The appellants may have a remedy, but it 
certainly was not against the Corporation. 
They complain that the Recorder dawdled over 
the case when Corbeil was prosecuted. I don't 
think the Corporation was obliged to prosecute. 
Judgment confirmed. 

Zhuiref Doutre i Robidovx for appellants. 

R. Rot/f Q.Cf for respondent. 



Workman et vir (claimants below), Appellants, 
and RsNNT et al. (inspectors contesting 
below), Respondents. 
Insolvent — ConUngenl interest qf insolvents w\fe. 

The appeal was from a judgment of the 
Superior Court, Mackay, J., 4th June, 1878, 
rejecting the claim filed by the female appel- 
lant on the insolvent estate of her husband. 
The judgment was in these terms : 

"The Court, etc 

" Considering that the bankrupt Mulholland 
was known by the claimant Ann Workman, at 
date of her marriage, to be a trader exposed to 
the vicissitudes of trading, and yet she stipu- 
lated for a possible emolument which could not 
be, and cannot be truly calculated or exactly 
known till the death of the bankrupt Mul- 
holland ; said emolument dependent upon what 
property should or might be left in his suc- 
cession by him, Mulholland, at his death ; 

<< Considering the claim, now being adjudged 
npon, is not named in the marriage contract 
for a sum of money, or for dotal money, or a 
debt d termei and the mass, or corptu, npon or 
against which the claimant makes claim upon 
the pending bankruptcy-proceedings, is other 
than the one upon, out of or against which her 
marriage contract gave her right to claim, the 



said contract giving her the right to make 
option of part of the mass or corpus of the snc- 
cession of said H. Mulholland, provided she be 
living at his death ; 

" Considering that the usufruct or j'ouissanee 
stipulated in favor of claimant, at her option, 
provided she survive her husband Henry Mul- 
holland, was and is not of any named sum of 
of money, or may be left in his succession by 
Henry Mulholland at death, and the said 
usufruct or jouissaneej as stipulated, is not to 
control or affect the distribution under the 
present bankruptcy proceedings, nor to be pro- 
vided for or valued in any way, as is (without 
I ight) claimed by said Dame Ann Workman ; 

"Considering that the claim of said Dame 
Ann Workman is not such an one as could or 
can be barred by any discharge obtained by the 
bankrupt Mulholland, as result of, or by or 
under the proceedings in the insolvency against 
him, and so the said claim was and is not 
called for, and is not to be allowed ; 

"Considering that under the claim of the 
said Ann Workman as made, we have not to 
deal in any way with the gift in the marriage 
contract of £250, and that the contestation of 
the claim as formulated is well founded ; 

<< Doth maintain said contestation," kc, 

Ramsay, J. The female appellant was mar- 
ried to Mr. Mulholland in April, 1834. Prior 
to the marriage, a contract was entered into 
between them, by which it was stipulated that 
should the said Ann Workman survive her 
said husband, she should be entitled to the sum 
of £250 cy., or at her option, the legal interest 
of one-third of the property movable and 
immovable, debts active, mortgages and assets 
belonging to the succession and estate of the 
said Henry Mulholland. If there was issue of 
the marriage, she was only to have the life 
enjoyment of it, but if no children were born 
of the marriage, then she was to have the £250 
or the one third of the estate in full property. 
The marriage contract stipulated, for the 
security of this donation, a general hypothec 
which was registered by memorial the 23rd 
August, 1843. 

Mulholland became insolvent, and his wife 
filed a claim on his estate for what she calla 
her contingent or conditional rights in case she 
snnrives her husband. This claim she assumes 
to be probably one-third of all her husband's 
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poesessionB, without taking into consideration 
his b'abilities, and she contends that a dividend 
amoimting to one-third of the active of his 
private estate should be rest- rved until the event 
should determine whether she has a gain de 
ntrvie at all. I am astonished that having 
taken up this position, she should have stopped 
short there. If her pretention is founded, it 
would have required at least one half of the 
estate to protect this imaginary right. The 
tect is she has no right to any determinate 
thing hut that of which Mulholland dies 
possessed during her lifetime, if she abandons 
her option of £250 cy. It is his death before 
hers which not only conntitutes her right, but 
which determines of what it shall consist. She 
has no more right to an article of the estate as 
it now stands, than she has to all the property 
sold to her husband since their marriage. Nor 
is Uiere any other mode of fixing a value for 
her contingent claim, except as regards the 
£250, for it not only depends on the accident 
of her husband's predecease, but on the even- 
tuality of his possessing anything when he 
diet. There is no measure for such a chance. 
To this I may add that I very much question 
whether the marriage contract gives the wife 
a third of the estate without deducting the 
debts. Can it be said that a man's assets 
belong to him without deducting his debts? 
Again, would a general mortgage for an obliga- 
tion totally contingent in amount be good 
under the old law ? But on these questions it 
is not tor us now to express any opinion. 
Judgment confirmed. 
WurteU ^ Sexton for appellants. 

J. 8. C. WurteU, Q. C, and A. Laeoete, Q. C.^ 
counsel for ap'pellants. 

Bethune j* Bethune for respondents. 



Lis Clibcs Paroissiaux de St. Viatbdb (defts. 

below), Appellants, and Labbllb, (plff. 

below), Respondent. 
CorpOToiian /or edueaiional purposes — Negligence. 
This was an appeal from the judgment of 
the Superior Court, Torrance, J,, condemning 
the appellants to pay damages for the death of 
respondent's husband. See Legal News, vol. 
1, p. 63. The death of respondent's husband 
was caused by the explosion of a cannon which 
was being fired under the direction of the ap- 



pellants to celebrate the/?te of St. Jean Baptists. 
The defence was that the defendants (appel- 
lants) being a corporation incorporated es- 
pecially for educational purposes, could not be 
held liable for the d£liu or qwui diiiU of the 
members thereof ; further, that deceased con- 
tributed to the accident, as he subscribed 
money to buy the powder which was used on 
the occasion. 

Sir A. A, DokioH, C. J., said it appeared that 
one of the professors of the appellants' college 
was present and directed the operations. The 
deceased was on his own property, at a distance 
of four arpents, when he was struck in the side 
by a fragment of the cannon. He did not 
contribute in any way to the accident. 

Judgment confirmed. 

JeiU, BSique ^ Choquet for appellants. 

JJuhamel, Pagnuelo ^ RainviUe fox respondent. 



PRACTICE — SEGfHITY FOR COSTS— 
PLAINTIFF TEMPORARILY RESI- 
DENT IN ENGLAND, 

ENGUSn COURT OF APPEAL. MAY 27. 1879. 

Redondo v. Chattob. 
A plaintiff, who is a foreigner, domioiled abroad, and 
ha« come to England for the purpose of briniinc 
an action, and intends to leitve England as soon 
as the action \9 decided, cannot be compelled to 
give necarity for costs. 

The action was brought by the plaintift, who 
was a foreigner, against the defendants, as ex- 
ecutors of a person named John Foster, to 
recover certain arrears of an annuity, which 
were alleged to have been due from the testator 
to the plaintifif. The statement of claim 
alleged that Mr. Foster entered into an agree- 
ment with the plaintiff, by which it was pro- 
vided that in consideration of the plaintiff 
going abroad, and continuing to reside abroad, 
Mr. Foster was to pay her an annuity as long as 
she lived. The statement of claim further 
alleged that the plaintiff had resided abroad 
since the making of the agreement, until 
she came to this country, temporarily, for 
the purpose of the present action. From the 
affidavits, which were filed, the court came to 
the conclusion that the plaintiff was in this 
country bona fide for the purpose of carrying on 
the action, but only temporarily, and intended 
to go abroad again when the action was deci- 
ded. ^On the application of the defendants, 
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Lindley, J., made an order at chambers that 
the plaintiff should give security for costs. 

This order was rescinded by the Common 
Pleas Divisioni and the defendants appealed. 

FuUertoHj for the defendants, cited Qoodunn y. 
Arclury 2 P. Wms. 462 ; Adderly v. SmUh^ 1 
Dickens, 365 ; Duke de MonUllano ▼. Christirij 6 
M. k H. 603; Jirulie ▼. Sinu 17 Beav. 57; 
Pray v. Edie, 1 T. Rep. 267 ; Ciragno v. Eauan, 
6 Taunt 20 ; Jacobs Y. SUvtmon, 1 B. & P. 96 : 
Anon,y 8 Taunt. 737 ; Oliva t. Joknton, 5 B. A 
Aid. 908 ; Naylor v. Joseph, 10 J. B. Moore, 522 ; 
Dowling v. Harman^ 6 M. k W. 131 ; Tambieeo 
▼. PacifieOj 7 Ex. 816 ; 21 L. J. 276 j Ex. ; St. 
Leger ▼. Di Nwvo^ 2 Scott, N. R. 587 ; Camhotiie 
Y. Inngate^ 1 W. R. 533 ; Swinboume v. Carter, 
22 L. T. Rep. (0 8.) 123 ; 2 W. R. 80 ; Swamy 
V. Swatuyy 4 K. & J. 237 ; Raebum v. Andrews, 
30 L. T. Rep. (N.S.) 15 ; L. Rep., 9 Q. B. 118 ; 
WeHenberg v. Mortimore, 32 L. T. Rep. (N.S.) 
402 ; L. Rep., 10 G. P. 438. 

LunUey Smith, for the plaintiff, cited Caivert 
Y. Day, 2 Y. AC. Ex. 217. 

Tbisioir, L. J. I haYe been asked to deliYer 
judgment first, although there is no difference 
in the result at which the members of the 
court haYe arrived. The case comes before us 
as an app^-al by the defendant from an order of 
a divisional court, rescinding an order of 
Lindley, J., by which the plaintiff had been 
directed to giYe security for costs. The action 
is brought H^ainst the executors of a perrton 
named Foster, to recoYcr certain arrears of an 
a-nuity alleged to be payable to the plaintiff 
under an agreement, by which Mr. Foster, in 
conBidf*mtion of the plaintiff going and residing 
abroad, agreed to pay her an annuity for as 
long as she might live. The statement of 
claim alleges that the plaintiff has resided 
abroad since the making of the agreement, until 
she came temporarily to this country for the 
purpose of the present action ,* and it is out of 
the statement of claim, and on the affidaYits 
which haYe been filed, that the question of 
security for costs arises. It is sufficient to say 
that, in my opinion, the true inference to be 
drawn from the facts is that the plaintiff is 
bona fide here for the purpose of this action, but 
is only temporarily here, and if the action is 
determined in her faYor, will certainly leaYe this 
country, and very probably, if the action is 
determined against her, will leave the country 



under such circumstances as to prevent the 
defendants from successfully issuing process 
for the costs of this action. Therefore, unless 
there is a settled practice that under such cir- 
cumstances a plaintiff cannot be ordered to 
give security for costs, there is some reason 
why the plaintiff in this case should be called 
upon to give security. But the Common Pleas 
Division have decided that the established rule 
of practice is that, whether the plaintiff be a 
foreigner or an Englinhman, where he is resi- 
dent in this country at the time of the appli- 
cation for an order for security for costs, though 
only temporarily so resident, the courts have 
no power to require him to give security. I 
think this decision is right, and in order to 
show that it is so, it is necessary to go into the 
cases which have been referred to on the point. 
In &vor of the view that a plaintiff who is 
temporarily resident within the jurisdiction 
cannot be compelled to give security for costs, 
there are five cases in which the point has been 
decided. In 1815, Ciragno v. Hassan,^ Taunt. 
20 ; in 1819, an Anonymous case, 8 id. 737 ; in 
1827, WiUis v. Oarbut, 1 Y. A J. 511 ; in 1840, 
Dowling v. Barman, 6 M. & W. 131 ; and in 
1852, Tambiseo v. Pacifieo, 7 Ex. 816. So far I 
have only referred to the authorities at common 
law, and in addition to these decisions the 
text-books at common law practice, via., 
Chiity's Archbold's Practice, vol. 2, p. 1415 
12th ed., and Lush^n Practice, vol. 2, p. 9H1, 3d 
ed., state the rule to the same effect, though 
some doubt is expressed, because there have 
been decisions to the contrary. Three de- 
ciKions have been cited in argument, which 
were supposed to be contrary to the concluiiion 
at which the court below has arrived ; but two 
of these cases, when examined, appear to be 
no authority for the proposition to support 
which they were cited. These are Naylor v. 
Joseph, 10 J. B. Moore, 522, and Qumey v. Key, 
3 Dowl. P. C. 559 ; for in both those cases, 
though the plaintiffs may hava been within 
the jurisdiction of the court when the acti<^s 
were brought, yet it is clear that when the 
applications for security for costs were made 
they were out of the jurisdiction. Therefore, 
there is only one case which is really in favor 
of the contention that security for costs can be 
ordered in a case like the present, and that is 
Olivay. Johnson, 5 B. & A. 108, decided in 1822. 
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That case was decided by the Court of Queen's 
Bench after Ciragno y. ffasian, 6 Taunt. 20, and 
the Anonymoua ea»e, 8 Taunt. 737, bad been de- 
cided in the Common Pleas, and neither of 
these cases were cited. But when the point 
came before the Court of Exchequer in 1840, 
in DovUng T. Harmanj 6 M. & W. 131, although 
(Hiva r. Johnton, was not cited, yet (as pointed 
out by Martin, B., in Tambiseo ▼. Pacifico^ 7 
Ex. 816) it is clear that it must have been in 
the mind of one of the judges at least, for 
Parke, B., who took part in the decision in 
Dwfling v. Harman, had been counsel in Oliva 
r. Jokfuon; and, besides, when the point came 
again before the Court of Exchequer in Tarn- 
htaeo ▼. Paeifieo^ Oliva v, Johnson^ was cited, 
and notwithstanding that decision, the court 
followed what seems to me to be, with one 
exception, the unanimous view that haA been 
taken, and decided that security for costs could 
not be ordered ; and in all the cases, except 
Oliva V. Johnson, it may be observed that the 
courts did not deal with the question aa if they 
had to decide whether security for costs might 
reasonably ^ be ordered, but in all these cases 
they hare decided on the settled practice of 
the courts. That is how the question stands, 
so &r as the common-law authorities are con- 
cerned, and it seems impossible, on the state 
of the decisions, to hold otherwise than as the 
Common Pleas Division have held. But Mr. 
Fullerton says that there are some cases in 
equity wrhich are in conflict with their decision. 
The first of these cases is Ainslie v. Simsj 17 
Bear. 57, decided in 1853. No doubt in that 
case the rule previously laid down in the com- 
mon-law courts was not followed by the Master 
of the Bolls, but none of the common-law 
authorities were cited, and, moreover, in the 
previons year, TambUeo v. Paeifico was decided, 
which was directly contrary ; besides which, 
in the same year (1853) there was a decision 
to the contrary in Chancery (Cambotiie v. 
Imtgate, 1 W. B. 533), where Wood, V. C, 
called attention to the common- law authorities 
and pointed out that they had not been referred 
to before the Master of the Bolls, and said that 
for that reason he did not feel bound to follow 
^e decisiion in Aintlie v. Sims. He says : " By 
the comity of nations a foreigner, while in this 
country, was entitled to the same relief in a 
court of justice as a British subject ) on quitting 



the country the same security could be de- 
manded from both of them. In Willit v. Oar- 
butt, 1 T. & J. 511, Alexander, C. B., said, < no one 
can have security for costs until his opponent 
has quitted the country.' " But it is said that, 
although Wood, V. C, took that view in 1853, 
he took a different view in 1858 in Swaruy v. 
Swanzy, 4K. &.J.237. I have seen the report 
of that case, and it seems to me that the Ylce- 
Chancellor did not withdraw from the view he 
took in 1853, nor did he express any opinion to 
the effect that the decision in Ainslie v. Sims 
was right. It seems to me that Swamy v. 
Swanzy was decided upon a totally dififerent 
principle from that suggested on behalf of the 
defendants in the present case ; that is, that 
when a plaintiff, whether a foreigner or an 
Englishman, who is temporarily resident in 
this country, in order to mislead the defendant, 
either conceals his address, or gives a false 
address, or lives at his residence under a false 
name, under such circumstances the conduct of 
the plaintiff is in the nature of a fraud on the 
court, and therelore he will be ordered to give 
security for costs. In Prater v. P aimer y 3 Y. & 
C. Ex. 280, Alderson, B., said: "If a plaintiff 
gives the right description of his place of abode 
when he files his bill, his circulating about 
afterward is immaterial unless he goes abroad. 
He is still open to the process of the court. It 
is a different thing if he makes a false state- 
ment as to his residence ; he is then guilty of 
a fraud on the court, and on that ground is 
made to give security for costs. It cannot be 
contended that a person is to give that security 
on the mere ground that he is in the habit of 
moving from place to place. The evident 
meaning of Lord Abinger's dictum in Calvert v. 
Day is this, that it is no excuse for a man to 
say that he is a hawker and peddler in order to 
fdive a false description as to his place of resi- 
dence." Therefore that explains the meaning 
of the Vice-Chancellor in Swanzy v. Swanzy, 
and shows that Calvert v. Day, 2 Y. & C. Ex. 
217, the peddler's case, is no authority on the 
present point. So stand the authorities, and 
therefore it seems to me that there is no course 
open to us except to dismiss this appeal. We are 
not called upon to say what, if the matter were 
rea integra, would be the proper rule, but only 
to say whether the court below has acted 
rightly or wrongly in the view which they have 



66 



THE LEGAL NEWS. 



taken as to what the rule of practice is. But, 
as I beliere one member of the court has a 
strong feeling that the present rule is unreason- 
able, I shall say a few words as to my own 
view of the matter. From one point of view, 
if it is clear that a man will leave the country 
before any execution against him can be satis- 
fied, it would appear unreasonable to hold, from 
the mere fact that he is temporarily resident 
within the jurisdiction, that he ought not to be 
called upon to give security for costs. It is 
clear that in the converse case no such hard 
and fast rule exists, for, although generally a 
plaintiff resident out of the jurisdiction can be 
called upon to give security for costs, yet it has 
been held that when he is only temporarily 
out of the jurisdiction, and his permanent 
residence is within the jurisdiction, and there 
is every probability of his returning, the court 
will not compel him to give security. Again, 
if a plaintiff, who is permanently resident out 
of the jurisdiction, but has property within the 
jurisdiction which can be made subject to the 
process of the court, in such a case, the reason 
of the rule being withdrawn, the rule gives 
way, and the court will not order security to be 
given. It might fairly be said that the con- 
verse ought to hold good, and that where the 
court sees every probability of the plaintiff 
going out of the jurisdiction, if he should fail 
in his action, before the process of the court 
could be executed against him, this should be 
considered good ground for ordering security 
for costs; on the other hand, however, it is 
neither convenient nor proper to extend the 
cases in which plaintiffs are compelled to give 
security for costs. Although I can see some 
strong reasons why a change in the rule might 
be beneficial, I do not wish to be understood as 
giving an opinion in favor of a change. 

Baogallat, L. J. The authorities both at 
common law and in Chancery courts have been 
so fully explained by Thesiger, L. J., that I 
only wish to make a few observations with 
reference to the case of Swamy v. Swamy. In 
all proceedings in chancery it was always 
necessary for the plaintiff or petitioner to state 
his residence accurately and fully, and as a 
general principle, independintly of whether 
the plaintiff was a foreigner or not, or was 
temporarily or permanently resident within 
the jurisdiction of the court, it was sufficient 



ground for ordering him to give security for 
costs if his residence was not truly and 
accurately stated on the bill when it was filed. 
In Swamy v. Swamy the plaintiff had taken 
lodgings in one place and had then gone to 
live in another place, in both cases under a 
name which was not really her true name. 
That clearly amounted to a &i lure to give the 
description required, and that alone was suf- 
ficient to cause the court to order security for 
costs to be G^ven, quite irrespective of the 
question of the plaintiff being a foreigner. I 
may add, that I think the principle always 
acted on, dixcept in one or two cases, is that 
laid down by Wood, V. C, in CamboUie v. 
Irmgate, 

Bramwbll, L. J. The question is as to what 
the practice of the court is, and I cannot 
disagree with the judgment of the court, for I 
think that it is as Thesiger, L. J., has laid it 
down. I must admit that I formerly thooght 
it was otherwise, and I wish we could alter it. 
If one looks at what is to be guarded against^ 
it is the possibility of the defendant, if he 
should hereafter be successful, losing the 
fruits of his judgment ; but, as the practice 
stands, we do not inquire whether in all 
probability the plaintiff or his goods will be 
here after judgment, but whether they are here 
now. I cannot but think that the practice is 
unreasonable, and I regret that it is as it has 
been shown to be. 

Judgment affirmed. 



CURRENT EVENTS. 

ENGLAND. 
Dispatch of Businirs in England. — The 
Lord Chief Justice recently remarked : << The 
fact is, that the judicial strength of the country 
is not sufficient to enable the judges to be in 
town and country at the same time. They 
cannot be absent on the winter assizes and also 
sitting here at Westminster. I find that the 
arrears in the courts are such as to require the 
constant sitting of the court in bane ; but there 
are only two judges available, and the nUiptiua 
must be suspended for six weeks, though there 
are 850 causes entered for trial." The Lmo 
Journal says : " W© are well aware that, both 
in the House of Lords and in the House of 
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Commons, judges and barristers will rise in 
their places and protest against additions to 
the bench. But facts and figures seem to be 
too strong even for those who think that driving 
suitors away from court by infinite delay is 
practically equivalent to the trial and decision 
of their causes. With 800 causes waiting to 
be heard, and with one Division of the Court 
of Appeal closed for seven weeks, it will 
require some courage to assert that it is not 
desirable to increase the number of judges. 
The policy of holding four criminal assizes in 
the legal year has ^rly broken down the 
working power of the bench ; and if the 
country still insists on that policy, it must 
take measures to remove the intolerable wrongs 
thereby inflicted on the suitors in our civil 
courts.*' In a recent number of The S<dieUor*' 
Journal., we find a communication from a solici- 
tor, who spent one hour and three quarters 
awaiting his turn to procure a summons from 
the judge's clerks. First, he went into a line 
of fifteen or eighteen persons to procure the 
form of a summons from a clerk ; second, he 
went into another line ol twenty or twenty-five 
to procure the number and return and entry in 
the list from another ; third, he went into line 
with about twenty to obtain from the first 
clerk the stamp. For all this he was entitled 
to charge 3s. 



GENERAL NOTES. 
Ajr Equestrian Pbocission to Wbstminstir 
Hall. — His Lordship (Shaftsbury) had an early 
fancy, or rather freak, the first day of the term, 
(when all the ofiScers of the law, king's counsel, 
and judges, used to wait upon the great seal to 
Westminster Hall,) to make this procession on 
horseback, as in the old time the way was, when 
coaches were not so rife. And accordingly the 
judges, he. were spoken to to get horses, aR 
they and all the rest did by borrowing and 
hiring, and so equipped themselves with black 
foot cloths in the best manner they could ; and 
diverse of the nobility, as usual, in coiuplimeui 
and honor to a new lord chancellor, attended - 
also in their equipments. Upon notice in town 
of this cavalcade, all the show comjtany took 
their places at windows, and balconies, with 
the foot guard in the streets, to partake of the 
fine sight ; and being once settled for the march, 
it moved, as the design was, statelily along. 



But when they came to straits and interruptions, 
for want of gravity in the beasts and too much 
in the riders, there happened some curvetting, 
which made no little disorder. Judge Twisden, 
to his great affright, and the consternation of 
his grave brethren, was laid along in the dirt ; 
but all, at length, arrived safe withouf loss of 
life or limbs in the service. This accident was 
enough to divert the like frolic for the future, 
and the very next term after, they took to their 
coaches as before. — Roger North's Exumen^ p. 57. 
The Man With The Dying Spbkoh.— When 
the vacancy occurred in the^ Exchequer Bench, 
which was afterwards filled by Mr. Adams, the 
Ministry could not agree among themselves 
whom to appoint. It was debated in council, 
the King, George II., being present ; and the 
dispute growing very warm. His Majesty put 
an end. to the contest by calling out, in his 
usual English, « I vill have none of dcse, give 
me de man wid de dying speech," meaning 
Adams, who was then Recorder of London, and 
whose business it therefore was to make the 
report of the convicts under sentence of death. 
— MiM IlawkifU* Memoirs. 

RECENT ENGLISH DECISIONS. 

Accounts. — In a bill by principals against 
agents, to take accounts or rectify accounts 
already settled, the transactions extended over 
nearly 20 years, and many errors and over- 
charges were alleged. Held, that although the 
labor was enormous, it was a case for re-opening 
the accounts, and not merely one to « surcharge 
and falsify." — Williamson v. Barbour ^ 9 Ch. D. 
529. 

Advances. — By his will, made in 1864, a test- 
ator made his six children his residuary legatees, 
and provided that the sums which he had lent 
to his two sons should be deducted from the 
shares which they would be thereby entitled to. 
Subsequently he Wrote to each of his sons, 
offering to write off part of the debt in each 
case, if the son would send him a promissory 
note for the balance. It did not appear that 
any notes were given. He died in 1874. Held, 
that in spite of the letters, the sons must bring 
the entire debts into hotchpot. — Smith v. Con- 
(for, 9Ch. D. 170. 

Assignment. — T. contracted with J. to build 
him a steam launch for £80, to be paid when 
the boat was done. J., however, Advanced him 
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£40 on account. Afterwardfl, before the work 
was done, T. being in debt to B., agreed to 
make over to him the other X40, and he wrote 
to J. : "I hereby assign to R. the sum of £40, 
or any other sum now due or that may here- 
after become due in respect of" ihe boat. J. 
promised to give the matter his attention. 
Beldj that the letter was not an order to pay 
money, but an assignment of a debt. — Buck v. 
Robsouj 3 Q. B. D. 686. 

£tll of Lading. — The plaintiffs shipped 280 
bags of sugar on the defendant's ship, under a 
bill of lading signed "P. & K., agents." The 
Court found that they were the agents of the 
defendants to give this bill, though without the 
knowledge of the plaintiffs. P. & K. were 
charterers of the ship for the voyage. The bill 
of lading undertook that the sugar should be 
delivered in good condition, excepting the 
usual risks, and "any act, neglect, or default 
whatsoever of the pilot, master, or mariners in 
navigating the ship, the owners of the ship 
being in no way liable for any of the conse- 
quences of the causes above excepted ; and it 
being agreed that the captain, officers, and 
crew of the vessel, in the transmission of the 
goods as between the shipper, owner, or con- 
signee thereof, and the ship and ship-owner, 
be considered the servants of such shipper, 
owner or consignee." Some oxide of zinc in 
ca6k8 was negligently stownd on board in such 
a way that the sugar was damaged by it. Held, 
that the damage was not within the exceptions 
in the bill of lading, and the defendants were 
liable.— -iZayn v. CuUiJord^ 3 C. P. D. 410. 

Collision. — The court found that, while a ship 
was in charge of a pilot within a district where 
the ship was obliged, by sttitute, to employ such 
pilot, she dragged her anchor and got in col- 
lision with a bark, wholly through the negli- 
gence of the pilot. Held^ that the shipowners 
were not responsible for the damage — The 
Princeton, 3 P. D. 90. 

Company. — i. H. acted as director of a com- 
pany, but stated^that he accepted the office on 
the distinct understanding that no share quali- 
fication was necessary, and none was in law 
necessary. He also said he never intended to 
take any, and did not know, until winding-up 
proceedings were taken, that he had been put 
on the register of shareholders. But by a vote 
of the directors, at a meeting when he was 



absent, his name was put on, and shares allotted 
him. Beld, that he was not a contributory. 
As director, he was not presumed to know the 
contents of the company's books. — In re Wtn- 
eham Shipbuilding^ Boiler^ j* Salt Co. IfaUmarVt 
Case, 9 Ch. D. 329. 

2. A contributory cannot set off a debt due 
him from a company in voluntary liquidation 
against a claim for calls, whether made before 
or after the liquidation. Brighton Arcade Co. 
V. Bowling, L. R. 3 C. P. 175, criticised. — In re 
Whitehowe, 9 Ch. D. 595. 

Contract. — The defendant, a builder, made a 
tender to do work, giving sufficiently full par- 
ticulars, in the opinion of the Court, to designate 
the conditions definitely enough. The plaintiff, 
an architect, answered, accepting the tender, 
and added that his solicitors would << have the 
contract ready for «ignature in a few days.*' 
Defendant, finding he had made a mistake in 
his tender, withdrew it. Beld^ that the tender 
and acceptance made a contract, the document 
to be made by the solicitor being merely to put 
the contract in form. — Levis v. Brass, 3 Q. B. D. 
667. 

Criminal, Reward for apprehension of. — G. 
committed forgery and absconded, and a reward 
was offered by the defendants. The handbills 
stated the facts, and that £200 reward would be 
paid "to any person or persons giving such 
information to A., superintendent of police at 
D., or to H., superintendent of police at W., as 
will lead to the apprehension of the said G." 
The plaintiff' was chief constable at E., and a 
man presented himself there before him, and 
said, "You hold a warrant for me; I am 
wanted for forgery." Plaintiff asked his name, 
and the reply was, " You know already and hold 
a warrant." Plaintiff thought the man was 
drunk, left him alone in a private room, and 
examined a newspaper, where he found the 
advertisement, " G. wanted for forgery," and, 
getting the man to r^^move his hat, recognised 
him, from the description, to be G. Thereupon 
he telegraphed to A,, at D., " Do you hold 
warrant for apprehension of G. for forgery ?" 
The reply was, " I still hold warrant for G., 
and I should like him to be apprehended." 
Plaintiff then "apprehended" G., and he was 
convicted. Beld, that plaintiff was not entitled 
to the reward, as G. surrendered himself. — 
Bent Y. Wak^ld Bank, 4 C. F. D. 1. 
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CLAIMS OF EXCLUSIVE RIGHT IN 
TITLES Olr BOOKS. 

The law of copyright and trade-marks has 
been the subject of many legal decisions. 
Nercrthelegs, questions of more or less novelty 
arise from time to time, as in the recent case 
of KtUy V. Byle8^ 40 L. T. Rep. (N,S.) 623, 
which was heard by Vice-chancellor Bacon. 
Id that case the plaintiff had been in the habit 
.«ince 1862 of publishing numerous county and 
trade directories, which he bad always called 
^ Post-Offictj '' directories, and was the regis- 
tered proprietor, under the copyright act, of, 
amongst others, '* The Post-Office Directory of 
the West Riding of Yorkshire.** The defend- 
ants had, with the assistance of the postmaster 
at Bradford, compiled a directory for that town, 
which they proposed to call the " Post-Office 
Bradford Directory . " In an action by the plain- 
tiff to restrain the intended publication by the 
defendants of their directory with the words 
•' Post-Office ** forming part of the title, and 
from in any way representing their directory 
as a "Post-Office" directory, or from doing 
anything which might induce the public to 
beliere that their directory was in any way 
connected with the plaintiff, Vice-Chancellor 
Bacon had to consider whether the taking of a 
part of the title of a registered copyright with- 
out fraud and without any circumstance from 
which an animus furandi could be inferred, was 
an infringement. For the plaintiff it was 
vgued that an injunction will be granted 
where the title is threatened, and even though 
the title is innocently appropriated ; that there 
i^ copyright in the name and title-page as well 
a^ in the letter-press ; that apart from any 
(\aestioii of copyright, the plaintiff was entitled 
to the exclusive use of the name he had adop- 
ted by hiis iptasi trade-mark, and that where a 
^xwD. bad acquired property in a name either 
ID a book or as a trade-mark of the goods he 
%old, the important words or peculiar coUo- 
(ation of words could not be made use of by 



any other person in such a way as to induce 
purchasers to believe that the spurious article 
they offered for sale was the article manufoc- 
tured by the person who had so acquired a 
propeiiy in the name. On the other hand it 
was urged that, in order to establish his right 
to an injunction, the plaintiff had to establish 
four things : first, that he was the original in- 
ventor of the name : secondly, that the name 
is an arbitrary or fimcy word : thirdly, that 
his user was exclusive ; and, fourthly, that the 
defendant colorably imitated the name or trade- 
mark. 

There is a distinction between the case of a 
newspaper and that of a lK)ok. The Court of 
Appeal decided in KeUy v. HuUmij 19 L. T. 
Rep. (N.S.) 228, that there is nothing analogous 
to copyright in the name of a newspaper, 
although the proprietor can prevent the adop- 
tion of the same name for a similar publication, 
and it is a chattel interest capable of assign- 
ment. 

The argument that there is no copyright in a 
title was urged upon the authority of The Cor- 
respondent Newspaper Company v. Saundere, 11 
Jur. (N.S.) 640. This was a motion for an in- 
junction to restrain the publication of a peri- 
odical called The Public Correspondent, and also 
to restrain the use of the title '< Correspondent " 
without the license of the plaintiffs. Vice- 
Chancellor Wood merely decided that no copy- 
right is acquired under 5 & 6 Vict., ch. 45, by 
the registration of a book before its actual 
publication. This case, like the later decision 
in Maxwell v. Hogg, 16 L. T. Rep. (N.S.) 130, has 
no direct bearing upon the case before Vice- 
Chancellor Bacon. In the case before Vice- 
Chancellor Wood the question was thus stated : 
there being two persons equally honest, and 
one of them, e. y., the plaintiff, having given 
notice that he was about to produce an article 
with a certain name, and the other, the defend, 
ant, contemplating the same thing, did the first, 
by bringing out his article a day or two sooner 
than the other, acquire a right by way of trade- 
mark ? The defendants in perfect good feuth, 
and not knowing of the dormant plaintiff 
company, brought out their advertisements, 
and the plaintiffs laid by for eight days and gave 
no notice to the defendants. Under these cir- 
cumstances the Vice-Chancellor refused to 
grant an injunction until further evidence was 
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forthcoming. But in Weldon v. Dick$y 39 L. T. 
Rep. (N. S.) 467, the plaintiff was the owner of 
a copyright in a tale called <* Triumphs and 
Temper.'' The defendant had also published a 
tale under the same title. The court decided 
that the plaintiff's title under the statute must 
prevail, although there was no doubt that the 
defendant had acted in perfect innocence and 
in utter ignorance that the plaintiff or any 
other person had ever published anything 
under the title which the defendant had 
adopted, and although there was no similarity 
whatever between the contents of the two 
works. Vice-chancellor Bacon distinguished 
this case from that of KtUy v. Byles, where the 
title used by the plaintiff was <* The Post-Office 
Directory of the West Biding of Yorkshire," 
whilst that adopted by the defendant was << Post- 
Office Bradford Directory." 

In MeUUr v. Wood^ 38 L. T. Rep. (N.S.) 541, 
the plaintifiiB were the proprietors and pub- 
lishers of an elementary musical wDrk entitled 
^< Hemy's Royal Modem Tutor for the Piano- 
forte. The defendants employed Hemy, the 
editor of the plaintiff's work, to re-edit an 
old pianoforte tutor by Jousse, of which they 
brought out a new edition under the title of 
Hemy's New and Revised Edition of Joussc's 
Royal Standard Pianoforte Tutor," the word 
<< Hemy " being in much larger type and more 
conspicuous on the title page than that of Jousse. 
It was argued that there was nothing fraudulent 
in the use of the name, and that it was impos- 
sible to confound the two works together. Vice- 
Chancellor M alius, however, came to a different 
conclusion, and this judgment was affirmed on 
appeal. In the opinion of the Court of Appeal 
the question was not whether the plaintiffs had 
exclusive right to the use of Hemy's name in 
connection with elementary musical publica- 
tions for learners of the pianoforte, nor whether 
the plaintiffiB had any reasonable right to the 
word " Royal " in any of such works, but the 
real question was whether the defendants had 
done anything in order to pass off their work 
as the work of the plaintifis. The court held 
that the title-page of the defendants' work 
was a flraudnlent imitation of that of the plain- 
tiffiB* work and calculated to deceive the public, 
and that the plaintiffs were entitled to an in- 
unction. 

The plaintiff in Mack v. P€tUT^ L. R., 14 Eq. 



431, was the publisher of a work which he 
claimed to have originated. It was called « The 
Birthday Scripture Text Book," and consisted 
of a printed diary, interleaved with a blank 
space opposite each day, with a text of Scrip- 
ture appended. This was designed as a record 
of the birthdays of friends. After the publi- 
cation ot this book the deft^ndants published 
and sold a work under tne title of '< The 
Children's Birthday Text Book.'' which wan 
arranged up<»n precisely the same plan as that 
of the plaintiff's publication, the only difference, 
it was alleged, being in the selection of texts 
and verses. The preiiace, it was also alleged, 
was pirated from the plaintiff^s book, which 
was 80 closely imitated as to induce incautious 
purchasers to believe that the two books were 
the same. For the defendants it was argued 
that there could l)e no copyright in the name 
of the book, and that there was no evidence 
that by the publication of the defendants' work 
the public had been misled. Lord Romilly, 
however, granted an injunction. Whilst admit* 
ting that the defendants would be at lil)erty to 
publish a Daily Text Book, and so far to adopt 
the scheme of the plaintiffs, he pointed out 
that it was the plaintiffs own idea to have a 
text book associated with a birthday, and so 
to adapt it to religions sentiments. The plain- 
tiff was accordingly held to be entitled to a 
copyright in the use of the title '< Bii*thday 
Text Book," whatever other words might be 
associated with it, and tlie defendants were 
restrained from the publication of their work, 
or of any work with such a title, or in such 
a form as to binding or general appearance, as 
to be a colorable imitation of that of the plain- 
tiff. 

The appellants in Woihertpoon and another v. 
Currie, 27 L*. T. Rep. (N. S.) 393, had been for 
many yean manufacturers of starch at a small 
hamlet in Scotland, called Qlenfield, where 
there was a stream of water said to be par- 
ticularly suited for use in the manufacture. 
Under the name of " Glenfleld Starch " their 
goods acquired a great reputation. In 1868 the 
respondent set up starch works at Glenficld, 
and sold starch in packets labelled ^' Currie and 
Co., starch manufacturers, Qlenfield.*' In color 
these labels resembled those of the appellants, 
but it appeared that this color was used by 
most manufacturers. There was evidence that 
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respondent's agent represented his starch as 
« Glenfield starch," and that he thereby got an 
increased sale for the article. Lord Justice 
James dissolved an injunction granted by Vice- 
chancellor Malins restraining the respondent 
from using the word '< Glenfield " on his labels, 
or from representing his starch as Glenfield 
Htarch. Hence the present appeal, which was 
successful. Lord Chancellor Hatherley having 
mentioned that the appellants were right in not 
relying on the shape or form of the packets in 
which the respondent's starch was made up, 
went on to say : « There is one remark that I 
have made on many other occasions with regard 
to the similarity of packets used by different 
manufacturers in a particular trade. For in- 
stance, packets of needles are often done up in 
much the same way as the packets of starch 
in this case were, viz., in dark blue packets, 
with a green label." His Lordship then referred 
to a case of that description which had pre- 
viously come before him, when he took occasion 
to remark '< where there is so much general 
fdmilarity it does become more necessary to 
take care that the mark which is to distinguish 
the article shall be really distinguishing, and 
that when yon have got all the other combin- 
ations, so that persons do not look at the shape 
of the packet or at any other indicia than the 
particular distinguishing mark, those things 
should, by people who wish to deal honestly by 
each other, be kept very distinct.'' Lord 
Chelmsford was satisfied that the evidence 
brought the case within the principle that, 
where the trade-mark is not actually copied, 
fraud is a necessary element in the considers^ 
tion of every question of this kind ; the party 
accused of piracy must be proved to have done 
the act complained of with the fraudulent 
design of passsing off his own goods as those 
of the party entitled to the exclusive use of 
the trade-mark. For the purpose of establishing 
a case of infringement it is necessary to show 
that there has been the use of a mark in all 
respects corresponding with that which another 
person has acquired an exclusive right to use, 
if the resemblance is such as not only to show 
an intention to deceive, but also such as to be 
likely to make unwary purchasers suppose that 
they are purchasing the article sold by the 
party to whom the right to use the trade-mark 
belongs. Lord Westbury stated the principle 



upon which the jurisdiction is founded to be 
that of preventing a person from fraudulently 
availing himself of the trade-mark of another, 
which has already obtained currency and value 
in the market, by whatever means he may 
devise for the purpose, provided the means are 
devised in order to give him a colorable title to 
the use of the word, and provided it be shown 
from the manner in which he has employed 
those means that his object was from the begin- 
ning to invade the property of the other, 

Vice-chancellor Bacon, upon the conclusion 
of the arguments in Kelly v. Byleg^ admitted 
that the question raised in that case was a 
novel one, and suggested that the only question 
he had to decide was whether, by doing that 
which he had announced an intention of doing, 
the defendant would unlawfully injure the 
plaintiff's property, that property being the title 
and appellation of the plalntifFfl work. " No 
case has been referred to," said his Lordship, 
^( in which it has been suggested that the taking 
a part of the title of a registered cop3rright 
work without fraud and without anything 
from which the animtu furandi can be inferred 
is an infringement of the present or of the 
preceding copjrright acts." Another ground of 
relief remained to be considered, namely, the 
contention that, inasmuch as the plaintiff had 
assumed the title of his directory, it had become 
as much his property as if it were a trade- 
mark ; that it was in fact the device or symbol 
by which he vended his wares, and that no 
other person could adopt or use it without 
doing that which was calculated to deceive the 
public, and to induce persons who desired to 
become purchasers of the book to be put off by 
having in its stead the defend^t's sold to them. 
This contention was not admitted, and judg- 
ment was entered for the defendant. 

The case is undoubtedly one in which some 
new features are introduced. Apparently, how- 
ever, it is made to depend upon the principles 
illustrated by the propositions : 

1. That the defendant bad not been wanting 
in good faith. 

2. That the mere taking a part of the title 
of a registered copyright without fraud is not 
an infringement of the copyright acts. 

3. That the rule, that a mannfiEM^torer who 
has marked upon his wares any device for the 
purpose of distinguishing them from all others 
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of the same or like kind may restrain others 
from using the same or a similar device, applies 
only to wares which are so nearly identical 
that the one may be taken for the other, or 
where the resemblance is such that it is calcu- 
lated to mislead or impose upon unwary pur- 
chasers. — Lcne Times (London). 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, Feb. 4, 1879. 
Sir A. A. DoRiON, CJ., Monk, Ramsay. Tkssier 

& Cross, JJ. 
fioRROwMAN et al. (claimants below), Appellants, 
and Angus et al. (contestants below), Res- 
pondents. 
Intolvent — Privilege — Contract — Unpaid Vendor. 

The appeal was from a judgment of the 
Superior Court sitting in insolvency, Torrance, 
J., maintaining the contestation by respondents 
of appellant's claim on the insolvent estate of 
Brown, McMinn k Co. The judgment appealed 
from was as follows : — 

"The Court, etc 

"Considering that the said claimants had 
and have not any privilege or lien on the 
moneys presently in the hands of the assignee, 
and partially distributed by the amended 
dividend sheet prepared and Hied in this matter 
on the 6th July, 1877, and that they were and 
are only entitled to be collocated au marc la 
livre in common with the other creditors of the 
said Insolvents in respect of their said claim ; 
doth in consequence adjudge that said claimants 
had and have not any privilege or lien on said 
moneys so in^ the hands of said assignee, 
and that the claim of claimants in so 
far as they claim to be paid said moneys by 
privilege, is unfounded, and doth reject the said 
claim, and order the said collocation of $6,399 
in said amended dividend sheet to be struck 
out." 

Rambat, J. {din.) The facts of this case are 
simple. The appellants borrowed from Brown, 
McMinn k Co. 25,000 bushels of com to be 
returned in kind, and for security of this under- 
taking they deposited with Brown, McMinn k 
Co. $17,560.80. On the 22nd July, 1874, ap- 
pellants returned the com to Brown, McMinn 
k Co., but without receiving back the deposit. 



The identical com was sold by Brown, McMinn 
& Co. to D. Butters k Co., and on the 24th 
July, Brown, McMinn k Co. assigned in insol- 
vency, a sum of $6,600 being then due on the 
said corn by D. Butters k Co. to Brown, McMinn 
k Co. Appellants claim to have this sum of 
$6,500 paid to them by privilege. 

There is no question as to fisu^ts. 

Now, the unpaid vendor has a right to one of 
two things : Ist. to revendicate the thing ; 2nd. 
a right of privilege on the price. In case of 
insolvents either of these privileges must be 
exercised within fifteen days after the sale 
(Art. 1998). 

But the right to revendicate is subject to four 
conditions, to which it is unnecessary to advert, 
as the revendication is not sought (Art. 1999). 
Then the first part of Art. 2000 makes pro- 
vision of resale during proceedings in revendi- 
cation, or when the thing is seized at the suit 
of a third party, the original vendor being 
entitled to revendicate ; then he is privileged 
as to the price in preference to all privileged 
creditors. The article then goes on to say : 
" If the thing be in the same condition," etc., 
<'he has a like privilege upon the proceeds, 
except as regards the lessor or the pledgee." 
That is to say, that if the vendor's right to 
revendicate be determined by the fiulure of any 
or all of the four conditions, save the second, 
he has still a privilege on the price, except as 
regards the rights of the lessor or pledgee. 
This seems rather an arbitrary distinction 
between the two privileges. If the vendor has 
a right to the proceeds, saving the rights of the 
lessor or pledgee, one has some difficulty in 
seeing why he should not revendicate subject 
to their rights. But legislative wisdom has so 
willed it. Now what is being « still in the 
same condition ?'' Is a thing sold in the same 
condition? If we seek inspiration from the 
Code, we find it implied (Art. 1993, s.s. 3) that 
the thing does not cease to be in the same con- 
dition by its passing into the hands of a third 
party, " unless he has paid for it." We are, 
therefore, to conclude that within the meaning 
of Art. 2000, the thing sold, and unpaid for, 
still leaves a privilege to the original vendor, 
so long as it can be distinguished. 

But this applies to a sale of the thing ^it is 

the privilege of the vendor ; and the appellants, 
it is said, are not vendors. We have then to 
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ask, are tbe appellants in the position of 
vendors ? It seemB to me that they are. The 
contract was to advance grain for a deposit of 
itB value, which deposit was to be returned if 
a similar quantity of grain was returned to the 
bolder. This transaction had, in reality, all 
the character of a double sale, and the retiyn of 
the grain was neither more nor less than a datio 
ta »olutum. Now, it is a familiar saying that 
datio in toluium eat vendere. And the reason is 
dear : the datio in toltUum has all the essentials 
of a sale. There is retf pretium, conaenaus. We 
have all that here. I am. therefore, of opinion 
to reverse. 

It may perhaps be naid that this is the prft 
it eontomption. But this is not a unilateral 
contract, but really a double sale. But were it 
otherwise, this would be merely a sulitlety 
disregarded by our law. 

MoHK, J. (also dissenting), concurred with 
Mr. Justice Bamsay. 

Sir A. A. DoRiOM, C J., said that the best way 
to ascertain the nature of the contract was to 
look at the allegations of the parties. The 
claimants did not pretend that there was a 
ale: they alleged that they borrowed from 
Brown, McMinn k Co. 25,000 bushels of corn> 
and that, under the custom of trade between 
grain merchants in Montreal, they deposited 
the value of the grain so borrowed. They further 
alleged that they returned the corn, and ought 
to have got back the money deposited, but did 
Dot do so ; and that Brown, McMinu k Co. sold 
the com to D. Butters & Co., and the money 
DOW sought to be recovered was part of the 
money due for the corn. His Honor did not 
see any sale there by claimants. Suppose a 
man borrowed a horse^ and made deposit of 
money as security, and afterwards returned the 
horse, would it be pretended that there was a 
ale, or privilege on the price of the hoi*8e, 
liecanse the deposit was not returned? The 
<ora became the com of Brown, McMinn k Co. 
the moment it was returned to them ; it was 
cDnaidered the identical article, but whether 
it was so or not did not make any difference. 
The obligation of Brown, McMinn k Co. then 
wag to return the deposit. If it had not been 
money but bonds that had been deposited, the 
( lainants could have said, these are our bonds. 
But thej could not do that in the case of a sum 



of money, because the money had disappeared. 
The articles cited from the Code did not apply. 

Cross, J., concurred. 

Judgment confirmed. 

Kerr ^ Carter for Appellants. 

Bethune ^ Bethune for Respondent. 



Natzomal Insurance Co. (plffs. below). Appel- 
lants, and Paige (deft, below), Respondeht. 
Declinatory Exception — Cau9e of Action — Sub- 
neription of itock. 

The appeal was from a judgment of the 
Superior Court, Papineau, J., maintaining a 
declinatory 'Exception, and di8D)iH6ina plaintiffs' 
action. 

The plaintiffs sued for two calls, of ten per 
cent, each, on ten shares held by respondent in 
the capital stock of the company, appellants. 

The respondent pleaded by declinatory ex- 
ception, that he was wrongly sued in the 
District of Montreal, seeing that the right of 
action originated in the District of St. Francis, 
where respondent resides and was served. 

It appeared that the respondent signed the 
stock subscription book in the District of St. 
Francis. The appellants argued that respond- 
ent did not become a shareholder by simply 
putting his signature on the stock book. As 
between him and the Company, no contract 
existed until the Company had, by their Board 
of Directors, at Montreal, approved of his sub- 
scription, and set apart his stock. It was u\ 
Montreal that the contract first took life. 

The judgment appealed from, maintaining 
the declinatory exception, was in these terms : 

" The Court, etc. 

« Considering that there is no legal and 
sufficient proof that the acceptance of the sub- 
scriptions to the capital stock of the said 
plaintiffs should be made at Montreal, nor that 
it had been made, nor that a number of shares 
should be allotted to the subscribers to become 
shareholders, nor that any number of shares 
has ever been allotted to the defendant, on 
account of his subscription ; 

" Considering that it is proved on the con- 
trary that in subscribing, he paid by his note, 
which he afterwards renewed, ten per cent, on 
the amount of his shares ; 

<< Considering that a call on stock is not the 
cause of a right of action, but the determination 
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of the date of maturity of the payments to be 
made in virtae of the obligation contracted by 
defendant in making his subscription which 
appears to have been accepted ifutanter; 

<< Considering for all these reasons that the 

proof made does not establish that the cause of 

^ action took its origin in the district of Montreal ; 

<' Considering, moreover, that the defendant 
has not his domicile in the district'of Montreal, 
and that the service of the defendant was not 
made in this district ; 

" Considering the said declinatory exception 
well founded, doth maintain it,** etc. 

Sir A. A. DoRiON, C. J. The appellants say 
that the stock was allotted by the directors 
here in Montreal. We think the whole cause 
of action did not arise here : part of the cause 
was the promise to pay which was given in the 
district of St Francis. 

Judgment confirmed. 

Vavidton ^ Monk for appellants. 

Ives, Brown ^ Merry for respondents. 



DoNiHBK (piff- below), Appellant, and Murphy, 

(deft, below), Respondent. 

iS!ci^ of horae^^Vice redhibiUrire — Delay within 

which action mtut be inuituted. 

The appeal was from a judgment of the 
Circuit Court, Huntingdon, Belanger, J., dis- 
missing the appellant's action. 

On the 6th May, 1876, appellant bought a 
horse from respondent for $100. On the 9th 
May, he took the horse home. On the 26th 
May, 17 days after, he brought the present 
action, alleging that the horse was a << cribber 
and wind sucker," and asking that the respond- 
ent should be ordered to return the money and 
pay damages. 

The judgment appealed from was in these 
terms: 

"The Court, etc. 

« Considering that before putting in force of 
our Civil Code, the redhibitory and quanti 
minorit actions resulting from sales o/ horses in 
this Province, had to be instituted, according 
to the custom of Paris and the jurisprudence, 
within the delay of nine days from the delivery 
of the animal, such delay being then considered 
reasonable and sufficient ; 

"Considering that our Civil Code, by de- 
claring that such actions must be instituted 



with reasonable diligence, without fixing any 
specific delay within which they must be issued, 
is not to be presumed to have changed the 
delay of nine days provided for in and by the 
custom of Paris and adopted by the jurispru- 
dence, and that there is no reason to suppose 
unless there is positive proof to the contrary, 
that such delay is no more reasonable or 
sufficient ; 

<< Considering that the present action has 
been instituted long after the nine days follow- 
ing the delivery of the horse sold by defendant 
to plaintifif, viz. : not less than seventeen days 
after said delivery, and that plaintiff does not 
show any reasonable impossibility for him to 
institute his said action within the said delay 
of nine days, it being alleged by himself that 
he had discovered the pretended defect within 
two days after said delivery ; 

" Considering that under the circamstances 
the plaintifif ought to have instituted his said 
action within the said delay of nine days from 
said delivery of said horse, and that after said . 
delay he was debarred from such right of action, 
doth dismiss said action with costs," etc. 

Sir A. A. DoRioN, C.J. We think that in 
order to annul sales on account of latent 
defects, the action should be brought within a 
reasonable delay. We do not say that the exj^ir- 
ation of nine days is fiatal, but that the pnr. 
chaser must use reasonable diligence, and 
that seventeen days was, under the circum- 
stances, too long for the appellant to wait before 
bringing his action. 

Ramsat, J. Neither the case of Lantkier ^ 
Champagne^ nor that of Poupart ^ Veronmeau, 
lay down the nine days rule as explicitly as the 
Judge in the Court below has done. Nor am I 
prepared to say that in all cases I should be 
bound by the rule of nine days ; bnt it is a 
matter of discretion for the Judge to say whether 
proper diligence has been used, and nnlesH it 
appears that the discretion has been exercised 
in an objectionable manner, 1 would not inter- 
fere with the judgment. I don't think there is 
any reason for plaintiff not having proceeded 
within the nine days, and I would reject the 
appeal, amending the motive of judgment, so 
as not to be held to adopt the nine days rule in 
every case. 

Judgment confirmed. 

Archibald ^ MeCormiek for appellant. 

Trenholme ^ Maelaren for respondent. 
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RECENT ENGLISH DECISIONS. 

DeUnture Stock. — Debenture stock (t.«. pre- 
ferred stock) is a charge on the net profits and 
earDings of a trading corporation, and is no 
more land, tenement, or hereditamentT or any 
interest in land, tenement, or hereditament, 
or charge or encumbrance affecting land, tene- 
ment, or Hereditament, than the share stock in 
such corporation is, or a bond or other debt due 
trom a man who has got real property is. 
SembU also the same as to debentures. AshUm 
V. Lonsdale, 4 DeG. & Sm. 402 ; and Chandler 
V. Bawell, 4 Ch. I). 651, overruled.— JWiw v. 
Howe, 9 Ch. D. 337. 

DomieiU. — ^A Frenchman came to England in 
1844, while still young, and lived there till hiit 
death in 1872. He was a shopman till 1851, 
when he formed a partnership with an English- 
man, in the French form. He married an 
English Protestant in 1852, in a Protestant 
church, and without Catholic rites, though he 
was a Catholic. His wife died the next year. 
In 1853, he formed another partnership with an 
Englishman. In 1863, the partnership was 
renewed for ten years longer. In 1856, he 
married a Protestant whose father was French 
and mother English. They had three children, 
all brought up as Protestants, though the eldest, 
a son, was baptized in the Catholic form. For 
his second marriage, he got a certificate from 
the French consul. Beyond that, he took no 
step to have his marriages conform to French 
law. Before his first child was bom, he made 
a will, invalid by French law, giving all his 
property to his wife. In 1 872, he made another 
will, making use of provisions of English law 
and repugnant to French law. In the conduct 
of his business, the Paris branch was managed 
bj an agent, and he only went there for visits 
of a few weeks at a time. There were in evi- 
dence some depositions of witnesses, that they 
had often heard him express an intention and a 
demre to return to France, and that in the 
Franco-Oerman war he was patriotic and wished 
to join the French army. He refu^:ed to be 
naiaralized, never leased a house for more than 
three years, and said there were many advan- 
tages in being an alien, among them freedom 
from serving on the jury. Heldj chiefly on the 
streng^ of his marriages, that he had acquired 
an English domicile and abandoned his domi- 
cile of origin, and his estate was to be adminis- 



tered without regard to the law of France. — 
Doueet v. Qeoghegany 9 Ch. D* 441. 

EeeUtioitieal Law, — I. The Court of Arches 
has no jurisdiction to suspend a clerk in orders, 
ab offiew et a benejieioj for disobedience to a 
monition from that court, to abstain from cer- 
tain illegal practices in the services of the 
church. Bule to Lord Penzance, official prin- 
cipal of the Arches Court, oi Canterbury, and 
one Martin, to show cause why a vvrit should 
not issue to prohibit that court from enforcing 
such a decree of suspension against the Bev. 
Alexander H. Mackonochie, clerk, ffeldj by 
CocKBDBN, C. J., and Millor, J. (Lush, J., dis- 
senting), that the writ should issue. (Cf. 
Martin v. Mackonochie, L. B. 3 P. C. 409, and 
Htbbert v. Purehas^ L. B. 4 P. C. 301).— -ifflrtfVt 
V. Mackanochie, 3 Q. B. D. 730. 

2. In a criminal suit under the Church 
Discipline Act (3 and 4 Vict. c. 86), the Arches 
Court had suspended the^ delinquent clerk ab 
officio et a bcfuficio^ for six months, for certain 
illegal practices in the church service, and a 
motion was made to enforce the suspension, on 
the ground that the clerk had repeated the 
offence ; and while the case was pending, the 
Queen's Bench, in Martin v. Mackonoehie (3 Q. 
B. D. 730), decided that such suspension was 
beyond the jurisdiction of the Arches Court. 
ffeldj that though the Arches Court protested 
against that decision, it would «hold its hand " 
and " decline to proceed to compulsory measures 
at present." (Cf. Combe v. Edwarde^ L. B. 4 A. 
h E. 390 ; 2 P. D. 354.)— Com6« v. Edwards, 3 
P.D.I 03. 

Evidence. — 1. S., with two friends, F. it D., 
went to the L. railway station to see a friend off 
for D., on the up-train from K. to D., at 1 1 .30 
p.m. As the train for D. was coming up, 8. 
crossed the road to the ticket-oflice for his 
friend's ticket. When he had got it, and started 
to return, the D. train had come in, and was 
stationary, on the up-track. He crossed again, 
this time below the train, at the L. end, so that, 
when he was behind it, he could not see either 
track at the D. end of the station. As he 
stepped from behind the D. train, upon the 
down-track, an express train for K. struck and 
killed him. F. and D. and the friend, who 
remained on the side opposite the ticket-office, 
swore they heard no whistle, though they were 
very near, and D. said he saw the train and 
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heard it rumble, but heard no whistle. Em- 
ployees of the road said they heard the whistle, 
and the engineer of the express train said he 
whistled as usual, according to a rule of the 
road. There was a notice-board at the point 
where 8. crossed, warning the public not to 
cross there, and the railway had power to 
prohibit crossing there. But it appeared that 
the public disregarded the notice, and the rail- 
way never enforced the rule, but acquiesced in 
the violation of it. Heltlj that, on this state of 
facts, the case was properly left to the jury. 
The jury, not the court, is to pass on contra^ 
dictory and conflicting evidence. Lords Hath- 
BRLEY, OoLBBiooB, and Blackburn dissented, on 
the ground that, in the most favorable view of 
the evidence, there was not enough uncontra- 
dicted to entitle the plainlilf to a verdict, and, 
in such a case, it was for the court to decide, 
and direct a verdict for defendant or a nonsuit. 
— The Dublin, WiekUno f Wexford Railway Co. 
V. SlaUery^ 3 App. Cas. 1155. 

2. The owners of the ship G. brought an 
action against, the sl^ip H., for damages from 
collision. The mate of the H. made an entry, 
in the log, of the circumstances of the collision, 
at the time, and her master made a deposition, 
when he reached port, before the receiver of 
wrecks, as provided by the Merchant Shipping 
Act, 1854 (17 and 18 Vict. c. 104, § 448). Both 
the mate and the master had since died. Heldj 
that the log-book and the] deposition j were 
both inadmissible in evidence — The Henry 
Cozon,3P. D. 166. 

Felony. — A clerk of a bank absconded, March 
16, and, on looking over his accounts, it was 
thought he was a defiiulter to the extent of 
XlOO, or thereabouts. Subsequently, on March 
24, he wrote the bank, confessing to having 
taken about £8,000. Orders for his arrest 
were given March 26, and, two days later, a 
warrant was issued, and committed to a de- 
tective, on the exertions of the bank. The 
detective found the culprit had left England. 
On March 19 and 22, the relatives of the 
clerk had interviews with the bankers, and 
one partner said, " My advice is, that he should 
get out of the country to America or else- 
where ; " and again, on the suggestion of the 
wife, that the clerk return and throw himself 
on the mercy of the bank, the partner said, <' No, 
if he did that, we should be obliged to prose- 



cute him ; if he were abroad, I dont suppose 
we should trouble further for him." After that, 
one of the relatives met the culprit in England^ 
and since then he could not be found. On 
bankruptcy proceedings against the estate of 
the culprit, the bank was not allowed to prove 
its claim of £8,000, on the ground that it bad 
compounded the felony, ffeld^ by Bacon, C. J., 
that the claim could be proven. — Ez parte Tur- 
quand. In re Shepherd, 9 Ch. D. 704. 

Feudal Tenure. — In Lower Canada, where 
the Crown took lands held in feudal tenure ac- 
cording to the law of France, all the feudal 
rights of the aeigneur were extinguished, except 
a right of Indemnity, amounting, until 1667, in 
the case of lands held by roturiers, to one-fifth 
the value. — Let Sosura Damea Hoapitalihree de S(. 
Joeeph de VHdUl Dieu de Montreal v. MiddUmtss, 
3 App. Cas. 1102. 

Fizturee. — Testator gave his wife all his 
*' household furniture," &c., " within my dwel- 
ling-house at the time of my deceaae." He 
lived in a leasehold bouse, containing tenant's 
fixtures, as gaa-brackets, &c., put up by himself 
as tenant. Held, that these could not pass. — 
Finney v. Qriee, 10 Ch. D. 13. 

Fraudulent Conveyance. — K., the insolvent, 
assigned all his property to trustees, by a/leed 
purporting to be by E. of the first part, the 
trustees of the second part, and the assenting 
creditors of the third part. The trustees wer« 
to carry on K 's business, and pay all costs and 
charges and preferred claims, and make a 
dividend to all the creditors who gave notice. 
If a dividend, so assigned to a creditor, was not 
called for within a certain time, the trustees 
were to pay it over to K. Proof of debts, to the 
satisfaction of the trustees, was required. The 
assenting creditors were to indemnify the 
trustees for all loss or damage to which they 
should become liable. Subsequently, the de- 
fendants, who were not parties to the above 
arrangement, got a judgment against K., and 
levied on a writ of Ji. Ja. on property in the 
hands of the above trustees. The debtor had 
procured the above arrangement by assignment, 
fearing att^ichments by the defendants, among 
other creditors. Held^ that the transaction wan 
fraudulent and void, under 1 3 Eliz. c. 5., ami 
the defendants' levy was good. — Spenter v. 
SlaUr, 4 Q. B. D. 13. 
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NOTES OP CASES. 



SUPEKIOB COUKT. 

MoNTRSAL, March 20, 1879. 

Salvab v. The New City Gas Company. 

CotUribtdory Negligence — Accident to horte run- 
niMff without a driver — RetpofmbilUy /or 
negligence of Agents. 

JoBEsoH, J. Action for damages for the des- 
troction of a horse that fell into a pit made 
under the defendant's authority. The plea is 
1st, that the defendants agreed with one Parker 
to do the work which made this opening neces- 
sary, and therefore they are not responsible. 
That might give them a recourse against 
Parker to indemnify them ; but the public have 
nothing to do with Mr. Parker ; they only know 
the Gas Co., and cannot even know the names 
of their servants or agents who do their digging 
for them, on whatever terms they may do it. 
Then the second plea is that every precaution 
waa used, and there was no negligence except 
on the part of plaintiff himself. The facts, as 
deposed tc* by the plaintifl's witnesses, are that 
the horse was found harnessed to the carriage, 
and having fallen into this ditch about 6 a.m. ; 
that there was no light, and no watchman, at 
the time, and when there was one, he was 
always drunk. The defendants* witnesses, how- 
ever, contradict this. A man named Arcand 
appears to have been in charge of this horse 
on the night of the accident, and I gather from 
the evidence that the animal must have escaped 
from Arcand and run away, probably in the 
direction of its stable, which was near the spot. 
The poor creature was terribly injured ; but for 
all that appears in evidence it must have been 
without a driver at the time. There is no 
evidence to make the defendants liable. Their 
negligence even as to watchmen and lights, 
supposing all that to be true, would not make 
them liable for accidents happening to horses 



running about the town without drivers. The 
action will be dismissed, but without costs. 

Duhamel j* Co, for plaintiff. 

Lacoete j* Co. for defendant. 



COUKT OP QUEEN'S BENCH. 

Mohtreal, March 22, 1879. 

Sir A. A. DoRioNy C.J., Monk, Ramsay, Tessibr 
& Cross, JJ. 

Benny et al. (contestants in the Court below), 
appellants; and Moat (claimant below), 
respondent. 

Subrogation— C. C. 1155, 1156. 

Cross, J. (</»..). On the 20th March, 1871, 
W. P. Bartley subscribed an obligation in favor 
of Robt. Hamilton for $20,000, payable in five 
years, with interest at 7 per cent, per annum, 
payable half-yearly, and hypothecated certain 
real estate in security, Messrs. Mulholland k 
Baker also becoming security for the amount. 
Mr. Hamilton only paid part of the amount to 
Bartley, retaining $9,570.20, which he deposited 
in the Merchants' Bank to the credit of Bartley 
subject 1o Hamilton's approval. Mulholland^ 
Baker made three semi-annual payments of 
interest on the mortgage amounting to $2,100. 
On the 17th March, 1876, the amount of the 
obligation in capital and interest was settled by 
Mulholland & Baker giving their check for 
$9,087, and by Bartley giving his check on the 
Merchants' Bank for $11,613.07, the fiind there 
deposited by Hamilton to the credit of Bartley 
which had increased to that amount by the 
addition of interest. This check was drawn to 
the order of Jackson Rae, Mr. Hamilton's agent, 
and the money withdrawn on his endorsement. 
Mulholland k Baker had borrowed Irom Robert 
Moat the $9,087 which they paid to Hamilton, 
and the 13th July, 1876, they became indebted 
to ^oat for another sum of $15,000 borrowed on 
the 17th March, 1876, to pay Hamilton, and for 
which they gave their promissory note payable 
in 1 2 months. In order to secure Moat for his 
advances, a deed was executed 23rd June, 1877, 
15 months after Hamilton had been paid in the 
manner already mentioned, the parties being, 
1st. Robert Hamilton ; 2nd. Mulholland k 
Baker ; and 3rd. Robert Moat. The deed was 
prefaced by the recital of the execution of the 
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obligation with hypothec, Malholland & Baker 
having become secnrity, and contained in 
addition the following enunciation : — '< And 
whereas the said parties of the second part as 
such sureties have at divers times paid instal- 
ments of the interest on said debt, and finally 
paid the entire principal thereof to the said 
party of the firnt part upon the agreement and 
with the understanding that they should 
receive a subrogation of his rights under the 
said deed.'' Further, that Moat had advanced 
the money for the payments, and it had been 
agreed that he should receive the subrogation 
instead of Mulholland & Baker. It went on to 
declare that Moat was subrogated in the riglits 
of Hamilton, Bartley consenting. 

Bartley having become insolvent, Moat, on 
the 2nd March, 1878, filed a claim on his 
estate for $22,950.45, claiming to be a hypothe- 
cary creditor for that amount on the real estate 
described in the obligation of the 20th March, 
1871. Benny et al.j the inspectors of the estate, 
contested the claim, setting forth the manner 
in which Hamilton had been settled with on 
the 17th March, 1876, and the fiicts so appearing 
in proof, the Superior Court (Mr. Justice 
Mackay) on the 14th May, 1878, rejected all the 
hypothecary claim, save for the $9,087. The 
case being afterwards heard in review, the 
Court there, Mr. Justice Dunkin dissenting, 
reversed the first judgment, and maintained 
the claim of Moat for the full amount. It is 
from the latter Judgment that the present 
appeal has been taken by the inspectors, Benny 
aal. 

I think the different members of the Court 
are agreed as to the manner in which the pay- 
ment of $11,613.07 was made, that is, that it 
was not made by Mulholland & Baker with 
their own money, but by Bartley with the 
money of Hamilton. The controversy turns 
chiefly upon the effect to be given, under the 
circumstances, to the deed of the 23rd Jpne, 
1877. This deed, which is styled a transfer 
and subrogation, purports to deal with two 
distinct transactions which it is necessary to 
separate for the right understanding of the 
legal relations of the parties to each other. It 
is most appropriately termed a transfer as 
regards the dealing between Mulholland k 
Baker and Moat, and it is enunciatory of an 
alleged subrogation as regards the dealing 



between Mulholland k Baker and Hamilton. 
Mulholland k Baker borrowed money from 
Moat, and proposed to give him a claim they 
held against Bartley, which they said was 
secured by a mortgage Bartley had given to 
Hamilton, they being entitled, as they alleged, 
to represent the rights of Hamilton, whom they 
had paid. This proposal Moat accepted after he 
had loaned the money, but whether before or 
after made no difference, because if the security 
they so offered was on the condition they repre- 
sented, they had the right to transfer it, and 
if the mortgage which had been given to 
Hamilton were then existing and legally vested 
in them (Mulholland k Baker) it would un- 
doubtedly pass by their conveyance, but as 
they could convey no more rights that they had 
themselves, it was fiiirly incumbent on Moat to 
see to the condition of the security at the time 
he accepted it Mulholland k Baker repre- 
sented to Moat that they had been subrogated 
in the rights of Hamilton as the creditor of 
Bartley with hjrpothc^ upon immoveable pro- 
perty. This was either true or not true. If 
true, Mulholland k Baker were in a position 
and had a right to convey the claim, with Its 
accessories; but if untrue, as, for instance, if 
the claim had been in part extinguished by a 
payment not proceeding from Mulholland A 
Baker, in such case, as they could convey no 
more rights than they were themselves possessed 
o^they could not vest Moat with what had 
already become extinct and was non-existent. 
True it is, that Bartley, the debtor, himself 
recognized the existence of the claim, and he 
was no doubt bound personally by his declara^ 
tion ; but, however much he was so bound 
personally, he could not, by this false declanv- 
tion, restore the hypothec which had been so 
extinguished. He could have created a new 
one, but to resuscitate the one that was dead 
was beyond his power. He became bound 
towards Moat for the claim he recognized, and 
for the consequences of declaring that the 
claim and hypothec existed ; but he could not 
by such declaration make the hypothec revive 
which, by the fact of payment, was dead and 
annihilated. The like may be said of Hamil. 
ton's declaration. If he were paid by Bartley 
and not by Mulholland k Baker, he had neither 
claim nor hypothec to subrogate to anyone 
and, moreover, his interposition was altogether 
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onnecessaxy. It was the operation of law, and 
not the act of Hamilton, which suhrogated 
KolhoUand & Baker in Hamilton's rights to 
the extent to which, as the sureties of Bartley, 
they paid Hamilton. This Moat was hound to 
know, and, instead of relying upon the declara- 
tioDs of the parties to the effect that the claim 
and hypothec of Hamilton still existed, he 
shonld have required direct proof aliunde that 
the payments had all heen made to Hamilton by 
Knlfaolland & Baker. To illustrate this, sup- 
pose when Bartley paid Hamilton the cheque 
for $11,613.07, he had procured a registration 
of the &ct, it would undoubtedly have dis- 
charged pro tanto the hypothec and claim held 
by Hamilton. If, notwithstanding, the deed of 
23ni June, 1877, had been executed exactly as 
it has been done, and the transaction had taken 
place exactly as now represented to the Court, 
would it be contended that notwithstanding 
the discharge of the claim and mortgage on the 
registry books, the declarations of Hamilton, 
Holholland k Baker, and Bartley would have 
re-established the hypothec ? If not, it shows 
that it is only the eyidence of the fact that is 
wanting to establish the insufficiency of the 
declaration to restore the hypothec. That evi- 
dence has now been produced, and, as regards 
the extinction of the hypothec, should have the 
same force as if it had been patent on the 
registry books. It is not going too &r to say 
that any person interested might still demand 
the registration of the fact of this payment, and 
daim the benefit of it, and the record in this 
case should now be considered to stand in as 
Civorable a condition for the discharge as if it 
had been proved that Bartley had made that 
registration. Bartley remains liable to Moat, 
not because his declaration supersedes the 
effect of the payment he made to Hamilton, 
but because he chose to represent to Moat that 
the claim was unpaid. He revived his personal 
resptonsilHlity, but could not revive the hypothec 
which was an accessory and incident to the 
debt which had become extinct by the payment. 
In conventional subrogation the party requiriug 
it must not only have lent his money for the 
pnrpose, but he must himself see that his own 
identical money is employed in paying the 
privileged or hypothecary creditor in whose 
rights he wishes to be subrogated, and the sub- 
nvition must be obtajned at the time the 



money is paid, so as to leave no room for 
suspicion that the debtor may have applied the 
money to other purposes and subsequently got 
other money to satisfy his creditor. Does not 
this manifestly show that for legal subrogation 
it was necessary that the identical monies of 
Mulholland k Baker should have been used to 
effect it, and that in order to be aware that he 
would obtain the benefit of such subrogation it 
was necessary for Moat to satisfy himself that 
Hamilton had been actually paid by the money 
of Mulholland k BaRer^ To illustrate this, I 
refer to Dallos, Dec. de Jur., t. 4, Vo. Subroga- 
tion, Nos. 17, 42, 48, 52, 53, 61, Merlin, Bep. de 
Jur. Yo. Subrogation, t. 16, p. 468, sec. 2, ss. 8, 
No. 4 ; also to Benusson, Subrogation, cap. 11, 
Nos. 21 to 37. The law, I understand, to be 
so declared for the prevention of frauds, not 
that there should in every case be fraud to call 
for the application of the law, but the law 
before hand declares the nullity of such pre- 
tended subrogations apris coup, so that fraud 
and complications likely to involve fraud 
may be prevented chiefly to intervening cred- 
itors between the payment and the alleged 
subrogation, but to discountenance trans- 
actions which may be made the occasion 
of frequent frauds. TouUier, t. 7, No. 116. 
As regards conventional subrogation, arrets 
may be cited from Sirey maintaining that the 
holder of an authentic title of subrogation 
will have priority over the bearer of an in- 
ferior title from the same party, even of an 
anterior date, and some may even go the length 
of excluding proof of an acquittance, although 
it be of an anterior date, if only evidenced by a 
9<nut mng privi writing which has acquired no 
fixed date. This difficulty applies merely as 
an objection to proof, nor can it be said that 
such decisions form a jurisprudence or any 
approach to it ; on the contrary they have 
given rise to great controversy among the 
modem writers, nor do they apply under article 
1 1 55 of our civil code, which requires some- 
thing like an authentic title made at the same 
time as the payment, which the article 1250 of 
the code Napoleon does not require. A suf- 
ficient answer to these arrets may be found in 
a citation from Gauthier, Traits de Subrogation 
Personnelle. I have not met with an arrSt 
which maintained a subrogation where proof 
was made of previous payment by the debtor 
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with his own monieB, although authentic in- 
struments were afterwards executed acknow- 
ledging the existence of the debt, and declaring 
a subrogation. If I found such I could not 
believe it was law. In legal subrogation, the 
identity of the money which goes to pay the 
debt and whence it proceeds is the essential 
&ct. The payment must be made by the party 
whom the law entitles to subrogation. The 
law thereupon, from that lisuit alone, operates 
subrogation. It is not the declaration or 
avowal of the parties that does so, nor can 
such declaration or avowal of the parties con- 
trary to the fact have any such effect. Again, 
it is said the only parties who could have a 
right to complain would be creditors whose 
claims date anterior to the act of subrogation. 
On the contrary, I think that any posterior 
creditor has the right. All that the law 
requires is to have an interest. The chiro- 
graphary creditor has always the right to ques- 
tion the validity or suflBoiency of the hypothec 
which is collocated to the detriment of his claim. 
He may also prove the non-existence or ex- 
tinction of the prior claim. To my mind the 
distinction is clear where the prior interest is 
required, where a fraudulent preference or 
unfair advantage is obtained over the debtor's 
estate by one creditor to the prejudice of 
another, where the deed is not void but is 
voidable by reason of such preference, it re- 
quires a demand in revocation to set it aside, 
and that demand can only be made by a cre- 
ditor who has been injured by the execution of 
the instrument if allowed to stand. And if 
the act be a nullity, it has not had the effect of 
alienating, withdrawing or affecting any part of 
the debtor's estate, and only requires the nullity 
to be pronounced to exhibit a true record of 
the debtor's property. Any subsequent creditor 
has a right to demand that this nullity should 
be pronounced. Such creditor may very well 
say, I trusted my debtor on the fiiith of all the 
property he had, or had not validly alienated, 
and to show that he was possessed of means 
available for my pa3rment, I claim the nullity 
of a pretended subrogation which was inopera- 
tive, the debt having been paid and extin- 
guished before the act of subrogation. The 
doctrine of subrogation is founded on a legal 
fiction. The authors say it is de droit itroit, and 
therefore not to be extended beyond the cases 



where it has been admitted in practice. It 
may proceed from the creditor or from the 
debtor, or from both, or from the more opera- 
tion of law, when a party pays whom the law 
entitles to subrogation ; but if the debtor has 
once, with his own moneys, satisfied his cre- 
ditor, then neither can subrogate any cue, 
because the debt is gone. The fiicility for 
fisuds by means of pretended subrogation is so 
great that from its first introduction its admis- 
sion was guarded with watchfulness, and strict 
rules were adopted to prevent its abuse. These 
were explained in Renusson's Treatise, and at 
a later date recognised in a liberal form by the 
arrdt of the Parlement de Paris of 1690, to be 
found in the fourth volume of the Journal des 
Audiences, at p. 284. They are substantially 
the same as contained in the Art. 1155 of our 
Civil Code. They were acted upon in the case 
of FUmer v Bell^ decided by this Court in 1852, 
and reported in 2nd volume L. C. B. It is a 
case about as near in point as could be had, 
and is valuable as determining that "the after 
declarations of the parties, although by authen- 
tic instruments, are of no avail to effect 
subrogation. In that case the hon& fide ad- 
vancer of the money failed in his recourse, 
althousrh his titles were authentic. The deb- 
tor, when he paid, declared in the notarial 
receipt he obtained, that he had borrowed the 
money from the new creditor, whom he 
subrogated, and the new creditor, although not 
present at this act, afterwards by notarial deed, 
accepted the subrogation so declared in his 
fBivor. In that case the form only was wanting -, 
in the present it is the substance that is absent. 
No notarial documents were needed here ; the 
essential fact to be proved was that the money 
had been paid by Hartley's sureties. That 
fiict not being proved, but being disproved, as 
regards the $11,613.07, the notarial documents 
could be of no avail. 

It was argued, and much learning expended, 
to prove that Hartley's obligation was for a 
sufficient cause and valid. It is quite true that 
there is a valid obligation on the part of 
Hartley, and a sufficient cause for it. . It is not, 
however, the obligation which he first con- 
tracted towards Hamilton, but the obligation 
which h^ contracted towards Moat, by the de- 
claration he made in the deed of the 23rd Jun», 
1877. The obligation contracted towards Ham^ 
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iltoD, in 80 fiur 80 the payment made towards it 
by Bartley, was gone, and the hypothec, which 
▼as necessary to it, was gone, and had no exis- 
tence. HolhoUand k Baker pretended to 
hand it over to Moat ; they had not got it ; it 
did not exist, therefore they conld not convey 
H. It was not the cause of the ohligation of 
Bartley that was wanting, it was the subject 
matter of the sale or conreyance, viz., the hy- 
pothec that was wanting, that was non-existent, 
and could not be conveyed. There being no 
subject to convey, it is a question of want of 
power to convey. What does not exist, cannot 
be conveyed. In my opinion the Judge who 
rendered the first judgment in the Superior 
Court acted on correct principles, as also the 
dissenting Judge in Review. I do not go so 
&r as he is reported to have done in expressing 
an opinion that the entire debt was extin- 
guished. It was the undoubted right of Mul- 
hoiland k Baker to be subrogated for what they 
themselves had paid. For their own check of 
$9,087.00 and the interest they paid, they 
were subrogated by operation of law from the 
time the payments were made, but for the p[ioney 
proceeding from Bartley, drawn from the Mer- 
chants' Bank with the approval of Hamilton, I 
think, they can have no subrogation, and could 
convey no right to Moat. I would therefore, 
without interfering with Moat's personal claim, 
declare, as claimed by the contestation, that he 
bad no right to be collocated by privilege or 
priority, as subrogated to Hamilton, under the 
obiigation of the 20th March, 1871, in so far as 
regards the check for $11,613,07, and would 
reverse the judgment rendered in Review, and 
give judgment according to the ruling above 
expressed, confining Moat's privilege or priority 
of hypothec to the sums actually paid by 
Uulholland k Baker ¥rith interest thereon. 

TsssBB, J., also dissented, expressing views 
similar to those stated above. 

Sir A. A. DouoM, C. J., for the majority of 
the Court, was of opinion that the judgment 
should be confirmed. 

Ramsat, J., concurring. This case has been 
subject to various fortunes. The Judge of first 
instance maintained respondent's claim for the 
debt in whole, but rejected his claim to be^ a 
hypothecary creditor, for everything beyond 
$9,087. In review the full claim was main- 
• tained, one Judge dissenting, and the contes- 



ting parties appealed. This shows that the 
case is one of difficulty, although the question 
upon which, I think, it should turn, will be 
recognized as a very simple one. The facts 
are these : On the 20th March, 1871, one 
Bartley granted a deed of obligation to Ham- 
ilton for $20,000, with hypothec, and Messrs. 
Mulholland & Baker became Bartley 's secu- 
rities. On the 23rd of June, 1877, Hamilton, 
Mulholland & Baker and Bartley appeared 
before a notary and, in efi'ect, declared the ex- 
istence of the deed of obligation and hypothec, 
and that Mulholland & Baker became the 
eauUoru aolidairea for the repayment of the debt 
and interest, that the said catdiona solidaires had 
paid at difierent times the interest and finally 
the entire debt, that the respondent Moat had 
advanced Mulholland & Baker the money to 
make these payments, and consequently that 
they wished them subrogated in their place 
and stead. Thereupon Mr. Hamilton subro- 
gated them in his rights. Since there is such 
divergence of opinion on the Bench, it will not, 
I hope, be considered a very severe criticism if 
I say that the parties to this deed did not per- 
fectly understand their relative positions under 
the law of the code. They did not, perhaps, 
distinguish between the legal and conventional 
subfogation, and, perhaps, they did ndt know 
that in the latter case, when a third party paid, 
the payment and the subrogation must take 
place ai the tame lime. But what were their 
relative positions? Mulholland & Baker, as 
the eautiatu »olidaire» of Bartley, by paying 
Hamilton, became subrogated in his rights by 
operation of law (1156,3). Then the respond- 
ent was their cemonnaire^ for valuable con- 
sideration, of the rights they had acquired by 
their payments to Hamilton. In truth, Ham- 
ilton's signature was of no importance in the 
matter, except to give a quittance. On the face 
of it this is a perfectly legitimate transaction, 
and it vested in Moat the whole rights of 
either Hamilton or Mulholland k Baker or 
Bartley, in the obligation and hypothec, and 
this so perfectly that none of these would be 
allowed to contradict the enunciation of that 
deed. It will also be admitted, that no one 
deriving his rights whoUy from any of these 
parties could successfully attack the deed. In 
other words, the deed cannot be set aside by 
any one but a tien damnified by the transaction. 
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Now, are the appellants rach tierM f There can 
be no doubt that the position of the crediton 
of an insolrent as regards his rights is not 
identical with his, nevertheless the general 
rule unquestionably is that the creditors repre- 
sent the debtor. The exception to this rule is 
when the creditor has done something in fraud 
* of his creditor, or something which the law 
deems to be fraud. I therefore think, that in 
the absence of any allegation of fiaud, the ap- 
pellants cannot go behind the declarations of 
the debtor they represent, to upset the rights 
of one they admit to be an innocent holder. 
In a word the subsequent insolvency of Hartley 
cannot affect Moat. It seems to me that this 
view of the case recommends itself so com- 
pletely to the understanding, that I should not 
have considered it necessary to go further had 
the case been submitted to me alone in the first 
instance. But out of deference to the opinions 
of my learned colleagues, to that of the learned 
Judge who dissented in Review, and to that of 
the learned Judge of first instance, I feel con- 
strained to offer some observations on the 
opposite side of the question. 

In support of appellants' pretensions it Is 
said that although the view just ^expressed is 
generally true, where the law prescribes a 
certain mode of doing a thing, that mode 
must be followed, that this is a conventional 
subrogation, that consequently the payment of 
the debt^ without a simultaneous subrogation, 
extinguished the hypothec, and that it could 
not be revived, whatever might be declared in 
the deed. And here I would make the prelim- 
inary remark, that it seems to me that if the 
payment annulled anything it was the debt; 
and to say that it annulled the hypothec and 
left the debt subsisting is to get into an illo- 
gical position. This is so self-evident that it 
hardly requires authority to support it, never- 
theless, I may quote what Toullier says on the 
point: — "81 le paiement ^teint la creance,et 
tons les droits des cr^anciers. dto Tinstant ou 
le paiement est fiUt, le cr^ncier est sans 
pouvoir pour transmettre ou c6der des droits 
qu'il n*a plus.*'— (Vol. 7, p. 137). " Celui qui a 
pay6 ne pent plus avoir contra le d^biteur que 
Taction ruffotiarum genUnum^ ou telle autre action 
nouvelle, qui n'a plus aucun rapport avec celle 
du cr6ancier." — lb. 
Again, it seems perleotly dear that appel- 



lants* pretension cannot extend to what was 
unquestiopably paid by Mulholland k Baker, 
for, as has been already said, they were the 
eautumt of Bartley, and having an interest to 
pay the debt, by its payment they were subro- 
gated de piano in all the rights of Hamilton. 
The only question then that remains is as to 
the amount of $1 1,000 paid by Bartley's cheque. 
We have, theretore, only to consider paragraph 
2 of Art 1155 C. C. It is evident that with 
paragraph 1 we have nothing to do in this case. 
Paragraph 1 only provides for the payment 
made by a ti$rt, and consequently it cannot 
affect a pajrment made by the debtor Bartley to 
Hamilton. Parsgraph 2 provides for the debtor 
borrowing a^sum for the purpose of paying his 
debt, and of subrogating the lender in the 
rights of the creditor. Now, what are the 
formalities he must pursue? It is necessary 
to the validity of the subrogation in this case, 
(1.) That the act of loan and the acquittance 
be notarial [or be executed before two sub- 
scribing witnesses] (2) That in the act of laan 
it be declared that the sum has been borrowed 
tor the purpose of paying the debt, and (3) 
That in the acquittance it be declared that the 
payment has been made with the money 
furnished by the new creditor for thai purpoae. 
If these three conditions are complied with 
the law positively declares that the sabrogataon 
is valid. It will be observed that there is not 
a word to require that the deed shall be made 
at the time of the payment. The old notion 
of the subrogation beihg necessarily made at 
the time of the payment, and which gare rise 
to w} much difficulty in practice, is confined to 
pa3rments under paragraph 1 — ^that is, to pay- 
ments made by a third party. Not only it is 
not applied, but it was not intended to apply 
it to payments by the debtor with borrowed 
money. This becomes evident if we look at 
the last sentence of Art 1156, which is de- 
clared to be new law : » If the act of loon 
and the acquittance be executed before wit- 
nesses, the subrogation takes effect against 
third persons from the date only of their r«gi8- 
tiation," &c. ; so that the object of these forma- 
lities is to fix the date of the deed, «o that 
third parties pleading finaud may have a certain 
date to go by. This system is absolutely con- 
tradictory of the idea that the test of abaence 
of fraud should be that it was all done ait oope. 
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This afypean to me to be not only the posftive 
law of the quefition, but also the common 
sense way of looking at ii. Why should a 
debtor who borrows money to pay his debt 
not to be allowed to come in at anytime with- 
out fraud, and make a declaration to the effect 
that he borrowed money to pay his creditor, 
and that now he wishes his lender to be subro- 
gated in the rights of his old creditors? He 
might do it by a new deed at any time, why 
should he not by a deed made later, the date 
of which is fixed, recognize the former obliga- 
tion? Now, which of these formalities is 
wanting in this case? The act of loan and 
the gtttUanee are notarial, the act of loan de- 
clares that the sum was borrowed by Hamilton, 
and the quittance declares he was paid with the 
money go borrowed, and the deed was enregis- 
tered into the bargain. I therefore think that 
for a double reason the judgment of the Court 
below should be confirmed ; Ist, the appellants 
hare not shown any legal interest to disturb 
the arrangement of these people ; 2nd, the 
fonns of law necessary to a valid subrogation 
hare been obserred. 

1 had almost forgotten to allude to the case 
of rOmer ^ Belt (2 L. C. R. p. 130) which has 
come tinder our notice. It certainly has some 
resemblance to this case, but I do not think it 
can guide us in coming to a conclusion. In 
the first place it is before the code, and it 
can hardly be very confidently affirmed that 
articles 1155 and 1166 C. C. accurately express 
the old law. In some particulars article 1156 
does not pretend to express it. If the arril of 
1690 expressed the law as it stood here before 
the Code, namely, that the payment and the 
lubrogation should be of the same date to make 
the subrogation valid, then Filmer 4f ^fH was 
correctly decided. But the authority of this 
case may perhaps be questioned. Mr. Justice 
Aylwinsaid that the arrdt of 1690 was a de- 
claration of the common law. The annotator 
of the arrit in the Joumid des Audieneei ex- 
pxessed an opinion somewhsit di fie rent. After 
speaking of the difficulties to which subroga- 
tion had given rise, and the efforts to clear 
them away, he adds : — « Mais enfin le Parlement 
do Paris a mis la demi^re main k cette mati^re 
de suhrogations tr^s-difficile d'elle-meme, car le 6 
Juillct 1690, les Chambres 6tant assembUes, il 
a oidonne," ^c, the arrit in question. If, then, 



It was nefw law, it was not enregistered here, 
and it is not binding on us, even if it came 
from the Roman Law, which is not to be proved 
by simple assertion. 

Monk, J., also concurred, and stated that he 
agreed en^rely with the opinions which had 
been expressed by the majority of the Court. 

Judgment of the Court of Review confirmed. 

Bethune 4' Bethune for appellants. 

Abbott^ Tait, Wotherapoon ^ Abbott, for res- 
pondents. 

RoL» et al., Appellants, and Corporation or 

THB Township or Stoks, Respohdent. 

Appeal to Queen*9 Bench in (tetion to set aside a 

tnunieipal roll. 

The appeal was from the Circuit Court, 
District oi St. Francis. 

Ramsay, J. This is a motion on the part of 
the respondent to reject the appeal, the case 
not being appealable. It is argued on the part 
of the respondent, that by Art. 100 of the 
Municipal Code, the jurisdiction to set aside a 
municipal roll is given jointly to the District 
Magistrate's Court and to the Circuit Court, 
that the proceedings are all under Chap. 7 
Municipal Code, and therefore are summary, 
that the evidence may be taken orally or in 
writing, and that there is no express appeal 
given to the Circuit Court, while it is expressly 
taken away from the Magistrates' Court. All 
this, it is contended, shows that the Legislature 
did not intend to give an appeal, or to make 
the general rule of Art. 11 42, C. C. P. apply to 
the class of cases of which this is one. That 
on the contrary, by Art. 1033 C. C. P., the appeal 
to the Queen's Bench is limited in matters 
relating to municipal corporations and offices, 
and it is added that if 1142 C. C. P. is generally 
applicable, it does not touch this case, as it 
is for no sum of money, and binds no future 
right. 

This point is not a novel one for this Court, 
In the case of Cooey j* The Corporation qf the 
County of Brome, which was as to the validity 
of a by-law, we distinctly held that there was 
jurisdiction in this Court to hear the appeal, 
and we reversed the judgment of the Court 
below. The case of the Corporation qf the 
County qf Drummond ^ Corporation qf the 
Parith qf St. Ouillaume was cited to show that 
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the jurispnidence of this Court on the point 
WEB not nniform. The citation is unfortunate, 
for in that case we allowed the appeal, but we 
sent the case back to the Court below on ac- 
count of irregularities. It came back, and on 
the merits we confirmed the judgment. If any 
doubt should exist as to the correctness of the 
opinion which the Court expresses, there can 
be no question at all events of the uniformity 
of the jurisprudence of this Court, for there 
is still another case of McLaren j* Corporation 
qf Buckingham (June, 1876), where we decided 
exactly as in this case. The motion of res- 
pondents is dismissed with costs. 

BrookSy Camirand ^ Surd for Appellants. 

Hallf White ^ PanneUm for respondent. 



Jolt et al., Appellants, and Hacdonald, 
Respondent. 

Appeal to P. C. from judgment diuolving an 
if\junetion. 

Sia A. A. DoBiON, C. J. The respondent 
moved for leave to appeal to the Privy Council 
from a judgment of this Court setting aside 
an injunction. The respondent claimed that 
he should be maintained in possession of the 
railway which he was constructing for the 
Provincial Government, until he had been paid 
a million of dollars which he said was due to 
him. The Court below gave judgment in favor 
of Macdonald, and this Court reverned the judg- 
ment. The question now was wheiher Mac- 
donald had an appeal to the Privy Council. 
The Court was of opinion that the appeal 
should be granted. Whether the case were 
considered as relating to the possession of real 
estate, or as involving an amount of a million 
dollars, Macdonald had a right to go to the 
Priv y Council. The statute respecting injunc- 
tions stated that there should be an appeal in 
these as in other cases. Motion granted, 
security to be given within six weeks. 

£. CarUr^ Q. C, for Appellants. 

Doutre ^ Doutte for Respondent. 



Flbtchbb, Appellant, and Mdtual Fire Inscr- 
AKOi Co., Respondent. 
Procedure — Record b^ore Court qf Review. 
Sib a. a. Dorion, C. J. This was a motion 



by the appellant for a rule against the Joint 
Prothonotary of the district of Sherbiooke to 
compel them to return a record. They answer- 
ed that the record was before the Court of 
Review upon a motion for a new trial. There 
was no &ult on the part of the Prothonotary. 
The proper course to adopt would be to ask the 
Court of Review for an order that the record be 
transmitted to the Court below, and then it 
could be brought up to this Court. No doubt 
the Court of Review, on being apprised of the 
appeal, would grant such order. Motion re- 
jected. 

IveSf Brown ^ Merry for Appellant. 

Brookij Camirand 3^ Hurd for Respondent. 



Anger et al., Appellants, and O'Mbara, 

Respondent. 

Proeedur^^—Repori of distribution — Record mit- 

eing — R^fueal to give order /or jnoniee. 

Sir a. a. Dobion, C. J. A report of distribu- 
tion was made in the Court below *, the report 
was never homologated, but a contestation 
was filed, and the judgment dismissed the con- 
testation. From that judgment the four con- 
testants had appealed to this Court. It ap- 
peared, however, that the portion of the 
record which referred to the contestation could 
not be found. The case had remained in that 
position for several terms. Now an application 
was made under these circumstances. The 
appeal was by four heirs who claimed that 
they had a right to a certain sum of money. 
The appeal had been desisted from by three of 
the appellants, and there now remained, ap- 
parently, only one appellant. The respondent 
now moved, that as there were seven entitled 
to the money, and only one had appealed, six- 
sevenths 'of the money lying in the Sheriff's 
liands bo paid over to them. This appeared at 
first sight to he reaaonable enough, but the 
difficulty was that the Court had not the reoord. 
The report of distribution had not been homo- 
logated by the Court below, and until the con- 
testation was over, the Court could not give 
an order to the Sheriff to pay the money. 
Motion rejected without costs. 

Laeoate j* Qlobeneky for Appellants. 

Duhamelj Pagnuelo ^ RainvUU for Respond- 
ents. 
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KEW TRIAL FOR INSUFFICIENT 
DAMAGES. 

ENGLISH HIGH COURT OF JUSTICE. QUEEN'S 
BENCH DIVISION. JUNE 20. 1879, 

Phillips v. South-Wbstkiui Railvay Company. 
A plundff oomplaming of a personal inlury is en- 
titled to eompe&sation for the pain undergone. 
the effectif on the health aocording to degree and 
probable doration, the incidental expenses, and 
tne peotiniary loss ; and if it appear that a jury 
must hare omitted to take into aceount any of 
these head0 of dams^es. and that the verdict is, 
under the oiroamstaaoesy unreasonably small, it 
U oompetent to a court to order a new trial at 
the instance of the plaintiff* although there be no 
mifldireetion by the judge, nor mistake or mis- 
dondiiet on the part of the jury. 
This was an action for damages caused by 
personal injuries resulting from an accident on 
the defendants' railway, tried before Field, J., 
and a special jury, of the city of London, at 
the beginning of April, 1879. 

The plaintiif was a London physician, who, 
in December 1877, when at the age of forty-six, 
was so injured whilst travelling on the defend- 
ants' line, as to be utterly incapacitated, both 
pbyttcally and mentally, from pursuing his 
profisssion ; and his life, according to the 
medical evidence, must in a very short time be 
lost in consequence. 

The awrage of his net professional income 
for the ten years preceding the accident, after 
large deductions for the expense of making 
the income, was £5,000 a year. The medical 
attendance upon the plaintiff had been gratui- 
tous, but it was estimated that £1,000 was the 
expense incurred betore the trial by reason of 
the accident. The plaintiff was in the enjoy- 
ment of a private income of £3,600 a year. 

The jury found a verdict for the plaintiff on 
the question of the defendants' negligence, and 
assessed the damages at £7,000. 

A rule HOB for a new trial had been obtained 
on the plaintiff 's behalf on the ground* that 
this judge had auadireeted the jury in saying 



that ihty were not to attempt to give the plain- 
tiff an equivalent for the injury he had suffered, 
and that the damages were insufficient. 

SallataiMj SergH and DugdaUf for the railway 
company, showed cause against the rule, citing 
Fortdike and Wife v. SUme, L. R., 3 C. P. 607 j 
Falvey v. Stanford L. R. 10 Q. B. 54 ; Rowley 
V. London and North'Wettem RaUway Co.^ L. R., 
8 Ex. 221 ; Mayne on Damages, 447 ; Army- 
tage v. Haley, 4 Q. B. 9l7 ; Hayward v. Newtm, 
2 Str. 940 ; RendaU v. Hayward^ 6 Bing. N. C 
424 ; KeUy v. Sherlock, L. R., 1 Q. B. 686. 

The Attomey-Oeneral (Sir John Holker, Q.C.), 
Pope, Q.C, and A. L. SmUh, supported the rule, 
citing Bym v. QreatrNoHhem RaUway Co., 2 B. 
k S. 768, 769. 

CocKBURN, (J. J., delivered the judgment of 
himself and Lopis, J. This was an action 
broujSfht by the plaintiff to recover damages 
for injuries suffered, when travelling on the de- 
fendants' railway, through the negligence of 
their servants. A verdict having passed for the 
plaintiff, with £7,000 damages, an application 
is made in this court for a new trial, on behalf 
of the plaintiff, on the ground of the insuf- 
ficiency of the damages, as well as on that of 
misdirection, as having led to an insufficient 
assessment of damages ; and we are of opinion 
that the rule for a new trial must be made 
absolute ; not, indeed, on the ground of mis- 
direction, for we are unable to find any mis- 
direction, the learned judge having in effect 
left the question of damages to the jury, with 
a due caution as to the limit of compensation, 
though we think it might have been more 
explicit as to the elements of damages. It is 
extremely difficult to lay down any precise 
rule as to the measure of damages in cases of 
personal injury like the present. No donbt^ as 
a general rule, wheie injury is caused by the 
wrongful or negligent aot of another, the com- 
pensation should be commensurate to the injury 
sustained. But there are personal injuries for 
which no amount of pecuniary damages would 
afford adequate compensation: while, on the 
other hand, the attempt to award full compen- 
sation in damages might be attended with 
ruinous consequences to defendants, who can- 
not always, even by the utmost care, protect 
themselves against the carelessness of persons 
in their employ. Generally speaking, we agree 
with the rule as laid down by Brett, J., in 
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Rowley V. London and Norih-Wutem Railway 
Company, L. B., 8 Ex. 231, an action brought 
on the 9 and 10 Vict, ch. 93, that a jniy in 
these cases « must not attempt to give damages 
to the full amount of a perfect compensation 
for the pecuniary injury, but must take a 
reasonable view of the case, and give what they 
consider, under all the circumstances, a iiur 
compensation." And this is in effect what 
was said by Field, J., to the jury in the present 
case. But we think that a jury cannot be said 
to take a reasonable view of the case unless 
they consider and take into account all the 
heads of damage in respect of which a plaintiff 
complaining of a personal injury is entitled to 
compensation. There are the bodily injury sus- 
tained, the pain undergone, the effect on the 
health of the sufferer, according to its degree 
and i1« probable duration, as likely to be 
temporary or permanent; the expenses inci- 
dental to attempts to effect a cure, or to lessen 
the amount of injury ; the pecuniary loss 
sustained through inability to attend to a 
profession or business, which again may be of 
a temporary character, or may be snch as to 
incapacitate the party for the remainder of his 
life. If a jury have taken all these elements 
of damage into consideration, and have awarded 
what they deemed to be fiur and reasonable 
compensation under all the circumstances of 
the case, a court ought not, unless under very 
exceptional circumstances, to disturb their 
verdict But, looking to the figures in the 
present case, it seems to us that the jury must 
have omitted to take into account some of the 
heads of damage which were properly involved 
in the plaintiff 's claim. The plaintiff was a 
man of middle age and of robust health. His 
health has been irreparably injured, to such a 
degree as to render life a burden and source of 
the utmost misery. He has undergone a gi^at 
amount of pain and suffering. The probability 
is that he will never recover. His condition is 
at once helpless and hopeless. The expenses 
incurred by reason of the accident have already 
amounted to £1,000. Medical attendance still 
IS, and is likely to be for a long time, necessary. 
He was making an income of £5,000 a year, 
the amount of which has been positively lost 
for sixteen months, between the accident and 
the trial, through his total incapacity to attend 



to his professional business. The positive 
pecuniary loss thus sustained all but swallows 
up the greater portion of the damages awarded 
by the jury. It leaves little or nothing for 
health permanently destroyed and income per- 
manently lost. We are, therefore, led to the 
conclusion not only that the damages are in- 
adequate, but that the jury must have omitted 
to take into consideration some of the elements 
of damage which ought to have been taken 
into account. It was contended on behalf of 
the defendants that, even assuming the damages 
to be inadequate, the court ought not on that 
account to set aside the verdict and direct a 
new trial, inadequacy of damages not being a 
sufficient ground for granting a new trial, in an 
action of tort, xmless there has been misdirec- 
tion, or misconduct in the jury, or miscalcu- 
lation, in support of which position the cases 
of RendaU v. Hayward, 5 Bing. N. C. 424, and 
Fondike v. Stone, L. B., 3 C. P. 607, were 
relied on. But in both those cases the action 
was for slander, in which, as was observed by 
the judges in the latter case, the jury may con- 
sider not only what the plaintiff ought to 
receive, but what the defendant ought to pay. 
We think the rule contended for has no 
application in a case of personal injury, and 
that it is perfectly competent to us, if we think 
the damages unreasonably small, to order a 
new trial at the instance of the plaintiff. There 
can be no doubt of the power of the court to 
grant a new trial where in such an ai:tion the 
damages are excessive. There can be no reason 
why the same principle should not apply 
where they are insufficient to meet the justice 
of the case. The rule must, therefore, be made 
absolute for a new trial. 
Judgment for plaintiff. 



ENGLISH COURT OF APPEAL. 

July 28, 1879. 

Phillips v. South Wbstirn Bailwat Company. 

This was an appeal by the defendant company 
from the above decision of the Queen's Bench 
Division. 

Jamh, L. J. In this case we are of opinion 
that we cannot, on any of the points, differ from 
the judgment which the Queen's Bench Divja- 
ion have arrived at in this matter. With regard 
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to the first point, which seems to me to be a 
Tery important one— that is, as regards dissent- 
ing ttom the rerdict of a jury upon a matter 
which, generally speaking, is considered to be 
within their province, namely, the amount of 
damagesr-we agree with what has been said in 
the Qaeen's Bench Diyision; and in saying 
thig, we agree also that really the Judges have 
no right to differ from or overrule the verdict 
of the jury because they take a different view, 
and merely because they differ. The Judges 
may think that if they had been the jury they 
would have given a little more or would have 
given a little leas. Still, there is this rule, that 
the verdicts of juries in all these cases are sub^ 
ject, and must, for the sake of justice, be subject 
to the careftil supervision of a court of first 
initance, and, if necessary, of a court of appeal, 
in this way : that i^ in the judgment of the 
Court, the damages given are unreasonably 
large, or if they are unreasonably small, then 
the Court is bound to act upon the conclusion 
thus arrived at, and must send the case again 
to be tried. The Queen's Bench Division came 
to the conclusion in this case that the amount 
of the damages was unreasonably small ; and, 
for the reasons given by the Lord Chief Justice, 
pointing out certain facts which the jury could 
not have taken into consideration, I am of 
opinion, and I believe my colleagues are also of 
opinion, that the damages given were unreason- 
ably small, though to what extent they fell 
short of what would be reasonable and proper 
we have no business to say, as that would 
direct another jury as to what amount they 
ought to give. So much upon that point. 
Then, if our decision remains unreversed by 
the House of Lords, where we understand this 
matter is to go, and the case goes before another 
jury, it may be important to see whether the 
direction of Field, J., was right. The Queen's 
Bench Division came to the conclusion that 
they could see no error or misdirection what- 
ever in the summing-up of Field, J. ; and it 
appears to me that the argument of the Attor- 
ney.Qeneral and Mr. Pope would not go to say 
that there was a misdirection, but rather that 
there was an ambiguity in the expressions of 
the learned Judge, which would have the effect 
of misdirection, and that sufficient attention 
was not drawn to the distinction between per- 
sonl injury and pecuniary damages. The next 



point was with regard to the income supposed 
to be enjoyed by the plaintiff through his wife ; 
and it was argued that that was not withdrawn 
sufificlently — not absolutely, as it ought to have 
been, — firom the consideration of the jury. 
Now, on the first point, taking the whole of the 
summing-up together, it seems to me that the 
learned Judge tells the jury, almost In the 
words used by the Attomey-Qeneral, that, 
assuming the plaintiff is to live, they must not 
take that Uct into consideration in an off-hand 
manner. He says : " Of course, as my brother 
Ballantine has observed, an accident might 
have taken him off; death might have seized 
him within a year. On the other hand, he 
might have lived for the next twenty years, 
and many things might have happened to pre- 
vent his continuing his practice. If it had 
been a question of trade or business, bankruptcy 
might have supervened. There is not the 
same difficulty in a case like this. That does 
not come into account. I am only giving it 
by way of illustration of what must pass 
through your minds, for the purpose of seeing 
what portion of this sum per annum you ought 
to consider would be the amount on which you 
can fiairly base your calculation for the sum to 
be given." That is to say, they were to con- 
sider what his income would probably be ; how 
long that income would last ; and they were to 
take into consideration all the other contingen- 
cies which a practice was liable to. Again, he 
says : <* After all, the damages a man is entitled 
to are to be in principle the consequences of 
the wrongful act. The consequences of the 
wrongful act here are undoubtedly that Dr. 
Phillips has been, and is prevented, from earn- 
ing such a sum of money as you think he would 
be likely to earn on the average of years." 
Nothing could be put more favorably for the 
plaintiff than that was put by Field, J. With 
regard to the way in which the learned Judge 
dealt with the second point, without saying 
that his expressions are capable of being treated 
as a misdirection by reason of a possible am- 
biguity, we agree in the view taken by the 
Queen's Bench Division, and therefore the 
matter will stand exactly as it was left by thai 
Division, so far as we are concerned. 
Brett and Cotton, L. JJ., concurred. 
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90TE8 OF CA8E6. 

SUPEBIOR COURT. 

MoNTRiAL, March 20, 1879. 
MoBXT V. Gahsbty 6t al. 
PUading-'CMU. 
JoHVfiov, J. The plaintifTB action is directed 
against a firm alleged to be composed of Denis 
Gaherty and William Qaherty. The plea is an 
expresa denial of the existence of the debt, and 
also of the partnership. The defendants, both 
of them, deny the fiict when interrogated. The 
rest of the evidence shows that there was a firm 
of Gaherty k Co., but not composed as alleged. 
Action dismissed, but without costs. The de- 
fendants (who plead together) ought to have 
disclosed the composition of the firm, so as to 
prevent the plaintiff from incurring costs. 
Archibald i MeCormiek for plaintiff. 
A. W, Orenier for defendants. 



DuGUAT et al. ▼. Sbath. 
AatiffnmetU pf ettate — Liability ^ transfwee to 
creditors <^ traru/eror. 
JosHSON, J. I have no doubt at all in this 
case that the defendant is liable. The action 
is by a creditor of a firm called McFarlane ft 
Hogne, against ttie defendant, who has taken 
possession of all the debtors' estate. He could 
only do this as qtuui trustee for all the other 
creditors. He has paid others, and he cannot 
be permitted to take all the estate of the debt- 
ors, and so prevent their being made to pay 
their own debts, without making himself liable. 
That liability, however, would only be to pay 
the creditors as much in the pound as the 
estate would permit ; but he has not pleaded 
this, nor offered anything. He contents himself 
with saying that Hogue, of the firm of McFar- 
lane & Hogue, is perfectly solvent, and that he, 
the defendant, never had possession of the 
estate or stock. As to the first pretension, his 
own witness, Mr. Cassils, says that the firm was 
dissolved by the personal insolvency of Hogue. 
As to tlie second, Mr. Cassils knows nothing 
about it ; but Delorme, a creditor, says he went 
to Seath to get payment, and Seath told him he 
had the stock, but could not tell what it would 
realize. Boivin, another creditor, also got from 
Seath some of the stock in pajrment. Seath 
had the key of the store, and took him there to 



make bis Belectkm. TUs I lack upon as po»> 
session and control by Seath. Wken Mr. Mc- 
Farlane himself is examined for the defondlml, 
he makes it appear as if he had always kept 
possession ; hot he is examined in such a way 
that his answers were all ready made in tiie 
questions put to him, and to one question, ask- 
ing if he was aware that Seath had disposed of 
any of the goods, he answers, (<No, none, 
except tiixottgh my instructions ; but I am not 
certain who ditpoted of <A«m." I cannot set 
this evidence on the same footing as that of 
Delorme and Boivin, and it is only just that 
Seath should pay the plaintiff under the cir- 
cumstances. The defendant's position is that 
of vicious intromission, to use an expression of 
the Scottish law. Judgment for plaintiff. 

DeBMefnriile j- Turgeon for plaintiff. 

L. N. Benjamin for defendanl 



MlSXLL V. LiSBIR. 

MaUeiout Proaecuticn — Charge qf SmhenlemifU — 
Want ijf probable eauee. 
JomrsoN, J. This is an action by a commer- 
cial traveller against his employer to recorer 
damages, for having maliciously and without 
probable cauae, procured his arrest and deten- 
tion on a charge of feloniously embeasling $30. 
On a previous occasion the plaintiff had sold 
his samples, and had been debited with the 
amount by his principal, who, however, then 
told him not to do it again ; but this time he 
got instructions by telegraph to sell them for 
$50 to $60, and all over $60 was to be his own. 
He returned to Montreal after selling these 
samples for $50, and left $20 in the defendant's 
office in his absence. There can be no doubt 
aa to his right to sell these samples ; but his 
right to use the money is, of course, another 
thing. The parties do not agree as to which of 
them was the debtor at this time. Prior and 
Newman both say the plaintiff was in the defen- 
dant's debt. There has been an agreement 
between them reduced to writing by Mr. Prior ; 
but it has unaccountably disappeared. It seems, 
also, that the plaintiff, after selling the samples, 
had no money left to pay his expenses. I refer 
to these circumstances, not because they ara in 
themselves decisive of the right of the plaintiff 
to use part of the money : that, of course, would 
depend on the state of the account^ and the 
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a^pmmeiki or cfmUmk between the parties ; but 
beoeiue thej matt b»Te a proper weight in 
detemiining tbe probable cause which the 
defendant had Ibr accnaing the plaintiff of a 
Griminal offenoe. I do not, of course, deny or 
admit the right of either party to any specific 
smounty until that amomit is ascertained ; but 
I do deny to the employer the right, when his 
agent uses money to which he thinks, rightly 
or wrongly, he is entitled, to have him arrested 
as a felon, without showing a fair case for doing 
BO. There is all the difference in the world 
between inaisting on one's right, and even en- 
forcing it by all legal means, and treating your 
debtor as a. criminal if he does. not pay yon. It 
may be doubtful how much either of these par. 
ties may owe the other ; but there can be no 
doubt that it is a very cruel thing to treat a 
young nmn as having deliberately committed a 
felony when he only acts under an assumed 
right that you can test whenever you please by 
a common action. There are a good many 
debton in the world ; but I hope they are not 
all criminals. The deiiandant seems to have 
been angry, however, and he rejected the coun- 
sel of his brother to desist from criminal pro- 
oeedinga. The Magistrate must have thought 
the case a very weak one, for he took the plain- 
tiff's personal recognisance at first; neverthe- 
less, it was at the defendant's instance, and on 
his affidavit, that he was arrested on the street 
by a policeman ; and a bill of indictment went 
beftnre a grand Jury, and was thrown out. The 
fact that this young man must have suffered 
damage is self-evident; and besides, the ¥rit- 
nenes swear to the ftct; but I have got to 
asMsi the amount as a jury would. I hold 
there was no probable cause for charging the 
pUintiff with having feloniously embeszled. 
Sbbesslement is a form of theft usually char- 
acterised by artifice or stealth — withholding 
tbe property of the masto* under color of right 
openly, seems to me to have none of the fea- 
tures of embezzlement, nothing to justify a 
crimitial charge. It is, of course, a very serious 
thing to be publicly subjected to such a charge 
in the case of a young man beginning life, sit- 
uated as the plaintiff was, and I assess the 
<]amag8s at f 200 ; costs as in action brought. 
DmdtoH j* Co. for plaintiff. 
KdUr i (7e. for defendant. 



Qvr V. Got et al. 

Jomrsoir, J. The declaration is very special 
in this case. By a former action the plaintiff 
and his sister, Mme. Berthelet, claimed under 
the will of the late Etienne Guy, Senior, that two 
ineoes of land which had fallen to the share of 
their late brother (Bt. Guy, Junior,) in a pro- 
visional paHage oi substituted properties which 
took place in 1831, had returned to them 
because Et. Guy, fitty had left no legitimate 
issue to reewnliir the substitution at his death, 
which took place in July, 1875, and they de- 
manded that the defendants, as representing 
Et. Ouy k FUif be compelled to restore the two 
lots or their value. The defendants in that 
former action pleaded that these two lots did 
not form part of the substitution created by the 
will of Et. Guy pht, Mr. Justice Balnville 
held that both the lots fell into the substitu- 
tion, and gave judgment against the defendants. 
They appealed, however, and the Queen's Bench 
decided that one of the lots was substituted, 
but the other not. The present action sets up 
these facts, and avers that Mrs. Etienne Guy 
(mother of the plaintiff and of Et. Guy,>Ut,) 
bequeathed all her estate, real and personal, to 
her two sons (the plaintiff and Et. Guy,;S^«), 
and the contention is, that since the lot ex- 
cluded from the substitution did not belong to 
£1 Guy, fiUj for any part^ as a substituted pro- 
perty, it belonged to plaintiff for one-half, as 
legatee to that extent of his late mother, and 
that the defendants, as representing the late 
Et. Guy, filty who had taken possession under 
the partage of 1831, should be condemned to 
deliver to the plaintiff one-half of the lot or of 
its value. 

The defendants severed in their defence, but 
have pleaded, both of them, the same plea sepa- 
rately ; and, after a general denial, they set up 
a thirty years' prescription as resulting from a 
sale by Et. Guy, ^^, to Gerard a year or two 
after the voluntary pariage, and the continuous 
possession by the purchaser and his assigns 
ever since. The plaintiffs have answered these 
pleas, by alleging bad faith, vicious title, and 
interruption. The defendants proved the con- 
tinuous and successive possessions of Try, 
to whom Gerard sold, and of the other vendees 
down to the present possessors, and upon the 
several points in issue the parties were heard at- 
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length, and numerouB authoritites were cited, 
and it was contended for the plaintifT, with 
great force, I think, that when Etienne Goy, fiU, 
sold to Gerard, he could give no valid title as 
against the appelis, he himself acknowledging 
that it formed part of his father's succession, 
which was all substituted, and under the law 
(Art. 2244, C. C.,) this bad title ought to help 
to establish the defects of possession which 
hinder prescription. I will give no direct opin- 
ion upon that, however, though no doubt it 
might be a verj important point; but, under 
the circumstances, I do not think it is essential 
to a decision of the present case. There can be 
no doubt, whatever the parties themselves (that 
is the heirs of Et. Guy, phe) may have done, or 
have thought about it, the part of the estate 
now in litigation was decided by the Queen's 
Bench not to have fallen again into the substi- 
tution after Mme. Guy (m^) had bought it in 
at SherifPs sale, but to have formed part of her 
succession, and therefore the plaintiff, under his 
mother's will, is entitled to get what he asks 
unless the plea of prescription is to prevail. 
Without going into the question, then, whether, 
apart from interruption or renunciation, the 
possession of the late Mr. Et Guy, fiU^ or the 
title he was able to give, could enable him or 
those who derive their rights from him to urge 
the thirty years' prescription, I will only look 
now at that part of the special answer that is 
founded on the alleged interruption resulting 
from the will of the late Et. Guy,^. I have 
read over and over again the remarkable passage 
in Mr. Guy's will that has relation to this subject. 
I would here read it again now ; but the parties 
must be so perfectly fiuniliar with it, and it 
really seems to me so plain, that I believe I may 
save the time. I will only observe that, after 
some preliminary provisions, such as directing 
the payment of his debts and funeral expenses, 
and vesting his estate in his executors, to be 
afterwards named, the very first thing that 
seems to have been on the testator's mind was 
to mention this subject, to which he devotes 
about five closely-vrritten pages by way of ex- 
planation of it. There is a complete recogni- 
tion in this will (as well as in the title he gave) 
of his character of grevi, and consequently of 
the existence of the plaintiff's rights in this 
property ^t^^^ more than that, there is a plain 
direction to his legatee and executors to bono «? 



money, if necessary, to pay him. I do not 
think it necessary to advert to the letters said 
to contain a recognition by the defendants 
themselves of the plaintiffs rights, for either 
the prescription pleaded exists or it does not. I 
think it cannot exist in the £Bu;e of the admitted 
character of usufructuary in the testator at the 
time he sold, nor apart from that, in the fiBu;e 
of the . provisions conscientiously made in his 
will by the late Mr. Etienne Guy in recognition 
of his brother's and his brother's children's 
rights. Therefore, I give judgment for the 
plaintiff, and order an ea^perttie as to the value, 
in default of delivery. 

Loranger f Co. for plaintiff. 

Doutre j* Co. for defendants. 

Beikune ^ Betkune for defendant Ck>urt. 



Gut v. Gmr et al. 
Property belonging to SubititMUion — fluctuatum in 
value — BighU qf appeU. 
Johnson, J. This is another case between 
the same parties, but raising altogether a dif- 
ferent question. This time the question affects 
the property which was declared in the Queen's 
Bench to have belonged to the substitution, 
and the plaintiff wants to get the difference 
between the value awarded by the experts, and 
the value at tiie time of the death of Mr. 
Etienne Guy, on the ground that the plaintiff 
was entitled to get the property at that time. 
This pretension was urged in that case, and the 
Court, after argument, on motion, rejected it, 
and referred to the experts the question of the 
value at the time oi the expertise, and they 
reported, and their report was homologated. 
The same experts being employed in the pre- 
sent case, have reported that the difference in 
value at these two periods of time amounts to 
$1,626— that is to say, that in July, 1875, the 
property was worth that much more than it was 
in June, 1878. What was referred to the ex- 
perts was the actual value at the time of the 
reference. There can be no doubt about that ; 
the copy of the interlocutory is here of record, 
as an exhibit. There is also the motion made 
by the plaintiff to have the value established at 
the previous date, and which was overruled by 
the interlocutory judgment. Here, then, was a 
distinct enunciation of a principle by one of 
the contending parties, and a distinct adjadica- 
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tton adTone to his pretensions. He could have 
appealed from that, and, until he does, it is ret 
jw&Mta between him and his adversary. But it 
ii nid, the right to urge the difference in yalue 
WB8 reserved by the Judge ; but it is not pos- 
sible that this reservation could have been a 
reot^tion of the right which he expressly 
denied by the terms of his judgment ordering 
the valuation. At the utmost, it could only 
h&ve meant to reserve the exercise of the right 
by action, if the right itself existed. Now, upon 
that I am of the same opinion as the learned 
Judge was, that the right does not exist, and I 
must say I have heard no reasoning and no 
authority to show that it does; on the con. 
trary, I think I see ample reason for deciding 
the other way. If the defendants had chosen 
to give back the property instead of paying the 
price, th«y might have done it. Then, again, 
if the plaintiffs in that case had got the pro- 
perty at the time Mr. Guy died, they could not 
hare sold it ; it was entailed on their children ; 
it makes no difference to them whether they 
get the thing that has since diminished in 
Talne, or whether they get the now diminished 
Talue of the thing. Action dismissed with 
costs. 

Lwranger ^ Co. for plaintiff. 
DmOre j- Co. for defendant. 
Beiknne j* Betkune for defendant Court. 



RECENT ENGLISH DECISIONS. 

Hutbamd and Wife,— By the Divorce Acts (20 
and 21 Vict. c. 85, and 21 and 22 Vict. c. 108,) 
a husband is liable for certain statutable costs 
of his wife, when suing for a divorce. Held^ 
that a wife's solicitor might sue him also at 
common law for extra necessary costs, as for 
necessaries.— Oltetmiy v. HamUton, 3 Q. B. D. 
393. 

IJOunetion. — 1. Where the court was of 
opinion that the defendant was attempting to 
represent to the puhlic that he was carrying on 
the business of which the plaintiff was pro- 
prietor, Uld, that the fact, that plaintiff had 
known the fiacts for three years before beginning 
suit, was no bar to his right to an injunction. 
It is a matter governed by the Statute of Limi- 
tations only. — Fullwood v. FuUwood, 9 Ch. D. 
176. 



2. A railway company contracted to purchase 
a piece of land of plaintiff for its road, entered 
and built and opened their road over it, but did 
not pay t^ie price nor the interest-money on 
the price. In an action for specific perform- 
ance, and for an injunction against running 
trains over the land, and for a receiver, before 
decree, the application for the interlocutory in- 
junction was held monstrous, and refused. — 
Latimer v. Ayleebury j* Buckingham Railway Co.^ 
9 Ch. D. 386. 

Insurance. — The assured had information that 
the ship insured was in great danger of becoming 
a total loss, and the result was that the con- 
dition of the ship was such as to have entitled 
him to a claim as for a constructive total loss, 
and the ship was afterwards properly sold as in 
case of constructive total loss. He tailed, on 
recei\'ing his information, to give prompt 
notice of abandonment, and of a claim for con- 
structive total loss, ffeldj that he could not 
recover from the Insurers. The doctrine of 
notice of abandonment, in such a case, is part 
of the contract of indemnity. — Kaltenhach v. 
MackenzUj 3 C. P. D. 467. 

Juritdietion. — A patentee of certain shells, 
obtained an injunction against the agents of 
the Mikado, a foreis^ sovereign, against putting 
some of these shells on board some war-ships 
belonging to the Mikado, and lying in an 
English port. The shells were made in Ger- 
many, and bought and paid for there. The 
Mikado applied to be admitted a defendant^ 
and, having been made one, he applied, by his 
agent, to have the shells delivered up to him. 
Granted. The Mikado did not waive his rights 
as sovereign by becoming a defendant. — Vavae- 
aeur v. Kruppj 9 Ch. D. 361. 

Limitaiionty Statute qf.—'A partnership between 
N. and C. terminated in 1861, when C. acknowl- 
edged a debt on balance due from him to N., of 
£787, and promised to pay it in a month, 
but had never paid it. Since then, N. had 
importuned him to enter into the partnership 
accounts and pay him ; but C. had refused, and 
finally repudiated the debt and liability. N. 
hrought suit, setting up these fiacts, and C. 
pleaded the Statute of Limitations by demurrer. 
Held, thet the statute was a defence, and that 
it could be pleaded by way of demurrer. Miller 
V. Miller^ L. B. 6 Eq. 499, CTiticiaed.—Ifoye8 v. 
Crawley^ 10 Ch. D. 31. 
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Marned IFofnm.^-An application by a woman, 
aged fifty-four years and six months, who had 
been married three years and had no children, 
for payment to her of a fiind of which she had 
the life-interest, remainder to her children, was 
refused. — Croxlon v. Map, 9 Ch. D. 388. 



RECENT UNITED STATES DECISIONS. 

Agent. — A voluntary association of many per- 
sons adopted by-laws, assumed a name, chose 
officers and directors, divided their joint pro- 
perty into shares, and organized themselves 
like a corporation, but were not incorporated. 
By vote, they authorized the directors to borrow 
money ; and the directors did so, and by their 
authority the treasurer gave a promissory note 
for the money, purporting to be the promise of 
the association, and signed ^ A. A., Treasurer." 
Held^ that ail the members of the association 
were liable on the note. — Walker v. Wait, 50 
Vt., 668. 

.4r^t/rtiUton.-— Arbitrators under a submission 
til paii, containing no agreement as to costs, 
included in their award a provision that one 
party should pay their fees. Held, a valid 
award. — Brunell v. Evereon, 50 Vt., 449. 

Carrier. — 1. A charge by a common carrier to 
one person of a greater sum than he charged to 
another for transporting the same kind of 
freight during the same time, held, not neces- 
sarily unreasonable or improper as matter of 
law. — Johnson v. Peneaeola ^ Perdido R, R. Co,, 
16 Fla. 623. 

2. In an action against a railroad company 
to recover for the loss of a passenger's trunk, it 
appeared that the passenger and trunk were 
carried free. Held, that the passenger could 
not charge the company in an action on the 
case, without proof of such negligence as would 
charge any other gratuitous bailee ; nor in an 
action of assumpsit, in any case. — FUra ^ Pere 
MarquetU Ry. Co. v. Weir, 37 Mich. HI. 

Cheek, — 1. A memorandum on the face of a 
check recited that it was given << to hold as 
collateral for oil.'' Held, that the cashier of the 
bank on which it was drawn had no aotliority 
to bind the bank by certifying it as good! — 
Dortey v. Abranu, 85 Penn. St 299. 

2. Ten days after a check was made, the 
bank on which it was drawn stopped payment 
and became bankrupt, the makers haying 



meantime drawn out all their balance. The 
check was never presented at the bank. Held, 
that the makers were not discharged, though 
the check would have been paid by the bank if 
presented, and though the balance drawn out 
by them was afterwards recovered back by the 
assiguee of the bank.— A7ny<m v. Stanton, 44 
Wis. 479. 

Consideration. — ^A soldier, during the war, by 
order of his officer, took a horse for use in the 
army, and afterwards promised the owner to 
pay for him. Held, that the soldier was not 
liable for taking the horse, and therefore that 
his promise was without consideration.— 
MeCord v. Dodaan, 10 Ueisk. 440. 

Damages. — 1 . Qoods were sold with wanmnty 
of quality, the seller having notice that the 
buyer intended to ship them to a foreign 
market. Held, that, for a breach of the 
warranty, the buyer might recover as damages 
the difference between the value of the goods 
contracted for and the value of the goods de- 
livered in the foreign market at the time the 
goods arrived there.— Zwm v. Rounlree, 79 N. 
C. 122. 

2. Action to recover for personal izgnries. 
Held, that the defendant could not show, in 
reduction of damages, that the plaintiff, being a 
physician, receeived medical attendance free of 
charge. — Indiane^ie v. Oaaton, 58 Ind. 224. 

Evidence. — 1. Indictment for rape. There 
was no evidence of the offence, except state- 
ments of the prisoner in conversation, tending 
to show that he was guilty. Held, not 
sufficient for a conviction. — MaUhewa v. The 
State, 55 Ala. 187. 

2. Under an indictment for keeping a bawdy- 
house, evidence of the general reputation of the 
house is not admissible.—TToofMr v. The StaU, 
55 Ala. 217. 

3. In a criminal prosecution, a letter from the 
prisoner to his wife, produced by a third per- 
son, is admissible in evidence against him. 

State V. BtiffingUm, 20 Kans. 599. 

Exemption. — ^Property of a partnership cannot 
be claimed by the partners individually, as 
exempt from levy under legal process against 
them individually.— Giooaniu V. FintNaftBmnk 
qf Montgomery, 55 Ala. 305. 
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TRIAL BY JURY. 

Mr. Percy Greg, in his able work, the "Devil's 
AdTOcate," makes one of his debaters say : "I 
am not a representative Tory. But, speaking 
for myself alone, the idiocy of verdicts has 
taught me a profound contempt for that palla- 
dium of English liberty — trial by jury." This 
remark, although of course coached in flippant 
and extravagant terms, represents the opinion 
of a not inconsiderate class of laymen on the 
value of verdicts, and the policy of retaining 
trial by jury. But, like all sweeping condem- 
nations, it has the supreme detect of a general 
conclusion drawn from partial knowledge and 
partial observation. The mere conjunction of 
the expression << palladium of English liberty " 
with *' idiocy of verdicts " at once betrays 
ignorance or want of recognition of the diverse 
character and object of trial by jury. When 
this mode of reaching a judicial decision is 
belauded as the palladium of English liberty, 
trial by jury in a limited class of criminal pro- 
secutions, and possibly one class of civil 
actions, is really re^^arded. Thus, in trials for 
treason, sedition, seditious or blanphemous 
libels, ordinary lit>el8, teandalum magnatum, and 
in cases under the Foreign Enlistment Act — ^in 
short, where the Crown is not only in name but 
in substance the prosecutor, and perhaps, also, 
in civil libels — trial by jury may fiu4y be 
ipoken of as a palladium of libeny. tio that, 
in order to justify the debater's opinion, it must 
be shown that juries display idiocy in the very 
limited class of cases above named. But this 
is manifestly not tu ; for the instances in which 
jaries are called upon to act in this class are 
▼ery rare indeed ; and, possibly, the only fault 
to be found with their verdict in modem times 
has been their bias against the Crown. If in 
tny other cases juries have shown idiocy, then 
those tiave been cat>es in which trial by jury 
bas been in no sense the palladium of liberty. 
But, apart from criticism of Mr. Greg's de- 
bater, there is to be found in the present day a 
Kepticism, and perhaps a growing scepticism, as 



to the expediency of retaining trial by jury. 
In order to appraise this disbelief at its proper 
value, we must endeavor to distinguish between 
the various kinds of trial by jury ; for other- 
wise we shall be doing exactly what we have 
already said ought not to be done—that is to 
say, we should be indulging in sweeping condem- 
nation through partial oDservation. Roughly 
spi'akiog, there are four classes of jaries, or 
rather jurors, in this country. We have the 
special jurors and the common jurors of agri- 
cultural districts, and the special jurors and 
the common jurors of the metropolis and of 
large cities. Now for dealing with the class of 
cases coming before them, such as rights to 
and in land, and disputes involving character, 
the special jurors of the agricultural districts 
are most competent, and we should think that 
110 one would call their verdicts idiotic ; and 
no suitor, having a genuine belief in his cause, 
would desire any other, tribunal. So, also, 
before the amendment of the Jury Acts, special 
jurors in the metropolis formed admirable 
tribunals. They were men of great intel- 
ligence, great experience, and great integrity. 
At Guildhall the experience was << commercial," 
and at Westminster it was " civil and social." 
In both places the special juries commanded 
the unfeigned respect of judges, counsel, and 
suitors ; and there is no reason to suppose but 
that in Liverpool, Manchesttfr, Leeds, Bristol, 
and other great cities and towns, the faith in 
special jurors was equally general and well 
founded. 

So also in the metropolis, and large cities 
and towns, the common jurors exhibit sagacity 
and fair knowledge of business of the inferior 
class ; but the fault of them was, and is, that 
they are apt to be swayed by prejudice, local, 
personal, and commercial ; that thei» know- 
ledge of social life is too narrow ; and that 
their conception of human motives and tend- 
encies is incomplete. The mischief which 
might have arisen from the imperfect education 
aud limited observation of the common jurors 
of cities and towns was obviated, for the most 
part, by the use of special jurors in all cases 
where danger might have been apprehended 
from the employment of common jurors. 

There remain the common jurors of the agri- 
cultural districts; and these are the persons 
whose bewilderments and inconsequential ver- 



114 



THE LEGAL NEWS. 



diets have supplied matter for the ridicule and 
contempt of trial by jury. In civil causes it is 
almost painful to 8ee counsel and judges trying 
to make small farmers understand a commercial 
transaction of complexity. Even the expres- 
sions commonly uised by lawyers arc enigmas 
to these jurors, and the verdict is often a leap 
in the dark ; at the same time, on their own 
ground, these jurors are admirable, and know 
how to deal with a matter of parochial law, of 
disputed boundary, of warranty m animals, and 
a variety of other rural cases. Thus wp see 
that in trials at niu priuty if we may still use 
that expression, there was little room for dis- 
satisfaction with the conduct of jurors. 

In criminal cases it is not quite so easy to 
know the evil from the good in juries. Every 
reader of a newspaper deems himself competent 
to find a true verdict in a prosecution, and 
thereby every one .instinctively affirms the 
value of trial by jury. That country juries and 
town juries both make tremendous blunders 
now and then in criminal trials is certain. But 
our law is in no small degree responsible for 
this. We close the prisoner's mouth ; and we 
also, in practice, prevent him from calling 
witnesses, so that not much more than half the 
case is put to the jury. When it is said that a 
prisoner is prevented by our practice from call- 
ing witnesses, it^ is meant that, whereas in a 
civil case it is very rarely wise to go to the 
jury on the plaintifTs case, in criminal cases it 
is very rarely wise t^;^ call Vitnesses for the de- 
fence. Thus, in cmi cases, both sides are fully 
heard, becauBOi if the defendant and his wit- 
nesses are not called, the jury is asked to draw 
a clear inference. But in criminal cases no 
such injference can be drawn, and, instead of 
the whole story being brought forward, only 
part of it is heard ; and at the close of that, an 
astute and eloquent counsel does his utmost to 
confuse, confound, and mislead the jury. So, 
also, in civil cases there is such a thing as 
" discovery -, " but in criminal cases every one 
combines to advise the prisoner to hold his 
tongue, and bum his correspondence. Giving 
credit, however, to all these incidents of crim- 
inal trials, we nnist admit that provincial juries, 
and even town juries, do not grapple with 
criminal cases as they ought. But it by no 
means follows that trial by jury in such cases 
should be abolished, for a remedy can be found 



in the substitution of a higher class of persons 
as jurors ; yet, as one great virtue of justice is 
to seem just, prisouers might reasonably object 
to being tried in certain cases by men much 
higher in the povial scale than themselves. 

We have spoken of the past rather than 
the present in connection with the metro- 
politan special jurors. The present is by no 
means equally excellent. Instead of a system 
of selection by a competent officer acting for 
the sheriff, we have now a mere rating test of 
pounds, shillings and pence for special jurors ; 
and a grosser blunder in legislation was never 
known. The change arose partly from a desire 
to increase the number of special jurors as the 
work became rather onerous to the selected 
pemons, and partly from a concession to demo- 
cratic notions. The result unquestionably is, 
that the special jurors in the metropolis have 
sunk yeiy much indeed in the esteem of the 
bench and the bar ; and this fall has induced 
the bench not only to treat verdicts with less 
respect than was formerly shown, but also to 
usurp the functions of t\e jury by giving in- 
dications, far too plain to be mistaken, as to 
which way the verdict ought to go. There are 
judges, not the least certainly among their 
brethren, who deal with their cases in a spirit 
of absolute loyalty to the constitutional theory 
and who endeavor to assist without controlling 
the jury. But there are judges who seem to be 
just as eager to get verdicts on tbe bench as 
they were at the bar — ^in this st^nse, that, when 
they have arrived at a definite conclusion upon 
the <'vidence, they exert their immense powers 
to bfing about the desired result by tbe verdict 
of the jury. So, also, rules niti to set aaide 
verdicts are granted somewhat freely, and 
judges are very prone to make such rules 
absolute where they run counter to the opinion 
of the judge who tried the cause. The new 
order that all rules nut for new trials shall be 
moved in the divisi'm in which the judge who 
tried the action sits, is also indicative of the 
tendency of the bench to increase its control 
over verdicts ; for it is manifest that the task 
of counsel in upholding or upsetting a verdict 
is enormously increased by the presence in 
court of a judge who at the trial has made up 
his mind as to the true verdict, and who seeks 
to guide the court to the result which he 
believes to be right. — Law Journal (London). 
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SOTES OF CASES. 

SUPERIOR COURT. 
DiBTBiCT OF TiBRKBONifv, March 24, 1879. 
Db Billbfiuillb et al. t. Pich£. 
Seigniory — CentUaire holding more land than set 
down in the eadaetre — Survey to he made 
htfore nUt. 
The plain tifb alleged that by error the defen- 
dant's propertj within their seigniory was set 
down in the eadattre of the st^igniory as contain- 
ing 335 arpents, 8 perches, whereas it really 
contained 1084 arpents, 35 porches. They 
claimed $159.20 for five yeai-s' arrears of rente 
on the excess of land on which nothing had 
been paid. They also claimed $100 for another 
cause. 

The defendant pleaded to the demand for 
rente that the plaintiffs could not claim rent^ for 
more than was entered in the seigniorial sche- 
dule, the eadattre being a final title between the 
parties. 

BiLAVOiB, J. The question raised by the 
plea is whether the plaintiffs are entitled to 
more rentet conetitiUee than for the extent of land 
set down in the eadattre of the seigniory, and if 
ao, on what conditions. The defendant in- 
vokes the preamble and Sect. 1 of 32 Vict., c, 
30 (Que ) That Act was passed to avoid the 
Dficessity of renewal deeds in certain cases, and 
to give a personal action against the holders of 
the lands. It does not affect or amend in any 
respect the Act, 29-30 Vict., c. 30, which was 
passed to provide for the correction of errors in 
the schedule of a seigniory. The plaintiffs are, 
therefore, entitled to avail themselves of the 
last mentioned Act, and the case comes under 
Sect. 2 : '< Any eenaitatre whose name shall have 
been inscribed on the schedule as holding an 
extent of land less than that which he actually 
possesses, shall nevertheless be bound to pay 
the rente for the whole extent of land which he 
poflsesses ; and the seignior, after he has caused 
a surrey to be made establishing the extent of 
the land in question, may claim from the censi- 
tmre payment of the renU due on such land, at 
the rate fixed for that part thereof which has 
been set down in the schedule." 

According to the clause cited above, a survey 
should have been nuuie establishing the extent 
of the land, before the institution of the action, 



and notice thereof should have been given to 
the eentUaire. Here, there was no survey until 
long after the action was taken out, and notice 
was not given, for I cannot consider that the 
bailiff's certificate on the back of the surveyor's 
notice makes proof of the service of the notice. 
Bailiffs are oflBcers of the Superior Court for 
judicial matters, and outside of such noatters 
their certificate proves nothing. The exception 
en droit of the defendant is, therefore, main- 
tained, and the part of the demand asking for 
$159.20 is dismissed. The other portion of 
plaintiff- s demand is not proved. 

Action dismissed. 

C. L. Champagne, for plaintiffs. 

I)e Montigny j* Co. for defendant. 



MoHTBiAL, March 31, 187d. 

Dliurms v. The Mutual Fmi Ivs. Co. or the 

CouMTiBs or CHAifdLT, Laval and 

Jacques Cartibr. 

Fire_ Insurance — Mitrepretentation aa to eneum- 

trances — Delay to file claim — Waiver. 

The plaintifi sued for $1,000, amount of insur- 
ance on a bouse, furniture, ^c. The Company 
pleaded, inter alia, that by his application, 
which formed the basis of the insurance, plain- 
tiff had falsely declared that there was no 
encumbrance on the property, whereas there 
was a hypothec exceeding $107 ; and also, that 
he could not recover because he did not file his 
claim within 20 days, as provided by the policy 
and C. S. L. C, chap. 68, sec. 13. 

In the anplication the 12th question reads : — 
" What encumbrance, if any, is now on said 
property ? " And the answer, " Not any." 
Plaintiff, examined as a wituens, admitted that 
the last $100 of the purchase money, with 
interest, was only paid on the 26th of August, 
1878, the fire having taken place on the 3rd of 
January, 1878. He subsequently sold the land 
for $232. 

jBTTfe, J., gave judgment for $730, property 
of the valae of $270 having been saved. His 
Honor held that the Company had waived 
its right to object on account of the delay, as 
the Board, by its resolution of March 26th, 
1878, had resisted the claim on other grounds 
alone. He also held that as the mortgage on 
the property did not affect the risk, and as 
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there was no proof of bad faith on the part of 
plaintiff, this plea, also, must be dismissed. 

Judgment for plaintiff. 

Archibald j- MeCormiek for plaintiff. 

Duhamely Pagnuelo ^ RainvilU for defendants, 



COUBT OF REVIEW. 

MoNTRBAL, March 31, 1879. 
Johnson, Mackit, Papinbau, JJ. 
Gagnon v. Soul Qas Co. et al., and Fulton, 
Assignee, opposant. 

[From C C, Richelieu. 
OppotiUon^ by Auignee to tale qf intolvent's real 
ettaU—'Formalitiee to be observed. 

Johnson, J. The assignee's opposition in this 
case was dismissed on motion made by the 
plaintiff. 

The 97th section of the Insolvent I>aw 
enacts that if at the time of the issue oi an 
attachment, or the execution' of a deed of 
assignment, any property of an insolvent is 
under seizure, by execution, the sale shall be 
proceeded with, unhss stayed by order of the 
Judge, upon applitration by the assignee, upon 
special cause shown, and after notice to the 
plaintiff; and in such case the party prosecuting 
the sale has a privilege for his costs of execu- 
tion, and the money is to be returned into 
Court for distribution among the creditors. 
That was the position of the assignee here : the 
execution had issued, the property was shortly 
to be brought to sale, aud he got an order from 
the Judge, but not ajter notice to the plaintiff. The 
opposant contended liere that he had not taken 
this proceeding under 8t'( tion 97 of the Insol- 
vent law : but Lid uppoMiion is made in his 
capacity .of assignee ; and the article 651 of the 
Code of Procedure, on which he relies, gives no 
right whatever to any opposant under any cir- 
cumstances ; but merely denies the right of the 
Sheriff to stop a sale in ordinary cases of opposi- 
tions unaccompanied by certain stated for- 
malities. We all think that the order of the 
Judge to be effective required the obsetvance 
by the opposant of the provisions of the 97th 
section : that is to say, that there ought to have 
been special cause shown, and notice given to 
the other party ; and, therefore, the judgment 



dismissing this opposition is correct, and it is 
confirmed. 

Keudier for opposant. 

Mathieu j* Co. tor plaintiff contesting. 

Johnson, Mackat, Papiniau, JJ. 
Yalaoi v. Bbllehchiub. 

[From S. C, MontreaL 
Capiaa — Evidence thowing intention to leave the 
country with intent to drfraud. 
Johnson, J. The defendant's petition to be 
liberated, and to set aside a writ of capiat^ was 
granted (^Rainvilie, J.) ; and the plaintiff now 
inscribes that judgment for review. The defen- 
dant's petition set out that the allegations of 
the plaintiff's affidavit, on which the writ issued, 
were false. These allegations were, after setting 
out the debt, that the deponent verily believed 
and bad been informed by two persons, namely, 
Antoine and Isidore Champagne, that the de- 
fendant was immediately about to leave the 
country. The intent to defraud, and the poa. 
sible loss of his remedy, were also sworn to. 
The evidence brought up by the defendant in 
support of his petition, to show that these alle- 
gations of the affidavit were untrue, were his 
landlord and two of his friends, who certainly 
proved nothing of the kind. Their evidence 
was altogether of that slight and negative kind 
that consists in saying that the witnesses were 
not aware of any intention on his part to leave 
the country : but that was little to the purpose ; 
the point was whether the plaintiff had been 
credibly informed, and whether the information 
was true ; and if the case had stopped there, it 
would not be contended, I should think, that 
the defendant had set aside the main allegations 
of this affidavit. But the plaintiff, in his turn, 
brought up Isidore Champagne, who proved 
positively that the defendant had told him that 
Dr. Valade might go to the devil (que U 
doeteur pouvait alter u faire eacre^-^ that he 
would never pay him a cent, but would %o 
off to Montana, and his family would loUow. 
This evidence is untouched except io one par- 
ticular : that is, it appears that Isidore was not 
the person who communicated .this information 
to the plaintiff. He got the information from 
the defendant himself, who cannot, therefore, 
pretend that it is untrue, unless he can set 
aside Isidore Champagne's evidence, which is 
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not fttfcempted. Therefore the &ct remains 
that, by his own confession, he was going to 
leave the country with the clear intent charged 
in the affidavit. In mj opinion it matters 
little whether the channel through which this 
information reached the plaintiff was Isidore or 
the other. It appears it was the other Cham- 
pagne and one Lapierre who reported this to 
the plaintiff ; but they were all present in the 
railway carriage when it was said. It does not 
appear to me that the affidavit is even incor. 
rect in saying that the plaintiff was informed 
by the two persons named Isidore and Antoine 
Champagne. Isidore was the one who from his 
position in the carriage heard it best, and he 
reported it to Antoine, who reported it to the 
phdntiff; and the latter might reasonably say 
that the information came from both, though 
only one was the medium of communication. 
Besides, I am not prepared to say that with the 
fact of the meditaiio fugm^ and the intent both 
clearly proved, a misstatement of the name of 
the person who informed the plaintiff would 
entitle the defendant to get the writ quashed. 

The judgment of the Court is to reverse that 
part of the judgment which quashed the writ ; 
and to declare the eajpim valid, and costs in 
both Courts. 
Judgment : — << The Court, etc. 
*^ Considering that the evidence adduced by 
the petitioner in support of his petition is not 
sufficient to support the same, and that the evi- 
dence of Isidore Champagne, a witness for the 
plfontiff contesting the said petition, conclu- 
■iTely establishes the truth of the allegations of 
the affidavit on which the writ of eapiiu in this 
caiue was issued, doth reform the said judg- 
miait by reversing that part of the same which 
pinted the prayer of the said petition, and 
^ dismiss the said petition, and doth main- 
tain the said capias as good and valid." 
£oy j* BouUllier for plaintiff. 
Dukamilj Pagnuelo j* RainvilU for defendant. 



JoBirsov, Mackat, FAPiiniAU, JJ. 

FuTCRiB V. Smith ; Smith, opposant, and 

plaintiff contesting. 

[From S. C, St. Francia. 
Iwatfion— C. P. 589— TTrii lapsing by /ailure 
to froeeed with aale before return day. 
JoHis^'' J. Smith, the opposant and defen* 



dant in the case, made his opposition afin 
d'annuUr to a seizure under a writ of venditioni 
exporuUf and this opposition was maintained by 
the Court at Sherbrooke ; and the plaintiff who 
contested it now inscribes for review. I am of 
opinion that the judgment is right. The first 
sttizure in the case was made under tk fieri /aeicu 
de bonitj issued on the 16th of April, 1878, and 
returnable on the 3 1st of May. On the 18th of 
April the seizure was made, and three opposi- 
tions were filed by third parties afin de distraire. 
On the 1 3th of May all these oppositions 
were disthissed on motion for informality in 
respect of the want of stamps. On tbe 17th of 
July the plaintiff issued his venditioni exponas, 
which was contested by the opposition, whose 
validity is now in question here. The return 
day of the first writ had expired, and more than 
two months had elapsed between the return day 
and the date of the venditioni exponas. The 
opposition, then, is founded, and apparently well 
founded, on article 589 Code de Procedure. That 
article says, if there is no obstacle to the sale, 
it must take place according to the notice 
viven of it, excepting in the case of article 578, 
which provides for a first seizing creditor not 
being able to retard a second one, if he does 
not proceed with diligence. In all such cases, 
if the seizing party does not proceed before the 
return day, the writ lapses unless it is pro- 
longed by the Judge's order. No such order 
was given, and no case for getting such an order 
ever arose. It is clear, therefore, that when the 
venditioni eiponas issued, there was no seizm'e 
subsisting, and that the Sheriff could not pro- 
ceed to the sale without seizing over again. 

Judgment confirmed with costs. 

Biianger for defendant and opposant. 

Ives i Co. for plaintiff contesting. 

JOHNSOK, MaOKAT, PaPINSAU, JJ. 

Bates et al. v. Lauzom, and Pbrkinb, Assignee, 
intervening. 

[From S. C. Ottawa. 
Action to enforce judgment obtained in Ontario — 
Defence where service was personal. 
Johnson, J. The plaintiff in this case obtained 
judgment against the defendant in the Court of 
Common Pleas, in the Province of Ontario, on 
the 22nd September, 1877, for $255.25, for 
debt and costs, and on the 17th of October 
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of the same year he brought his action in 
Lower Canada, in the District of Ottawa, upon 
that judgment. The defendant appeared and 
pleaded : Ist, a demurrer, which was dismissed ; 
2nd, the benefit of the Insolvent Act, and of a 
deed of composition effected under it ; iUe defen- 
dant alleging that he had become insolvent, 
and on the Uth of March, 1877, had assigned 
to Contlee, and afterwards, on the 9th of April, 
Perkins had been appointed official assignee ; 
and that the terms of this deed of composition 
had been complied with by the defendant. The 
plaintiffs among other answers, replied specially 
that there had been on the defendant's behalf 
no compliance with the requirements of the 
Insolvent law, or with the terms of the deed of 
composition ; and that he was not bound by 
either of them. The issues being completed, 
and the demurrer dismissed, the plaintiff in- 
scribed for proof and final hearing, and after he 
had closed enquiUf an intervention was filed by 
Perkins as assignee to the defendant's insolvent 
estate, with a view of contesting, on the defen- 
dant^s behalf, the validity of the judgment ren- 
dered in Ontario, and also the fact of the 
defendant's indebtedness. This intervention 
was allowed by the Court, and revived much 
the same issues as had existed between the 
plaintiffs and the defendant ; but with the addi- 
tion of an answer by the plaintiff, founded on our 
Provincial statute, respecting judgments ren- 
dered out of the Province, and averring a 
personal service on the defendant in the original 
case in Ontaiio, and that he had appeared and 
pleaded to that action, and the judgment was 
conclusive. There was an admission that the 
evidence given under the first issue should 
serve under the stcond, and the defendant was 
also examined. The final judgment dismissed 
the intervention, and the defence set up by the 
defendant, and maintained that the judgment 
in Upper Canada was conclusive. This judg- 
ment appears to us perfectly correct in all 
respects. Chapter 14 of the Quebec Statutes of 
1876 provides botn for judgments rendered 
beyond the limits of Canada and for those ren- 
dered in other provinces of Canada. The case 
in hand is oi the latter description, and in such 
cases the law says that where a defendant has 
been served personally (of which there is clear 
proof in the present case), or even where he is not 
so served, if he appears (which he also did here) 



he cannot be allowed to repeat, in the Province 
in which an action is brought to enforce such 
a judgment, what he might have pleaded to the 
first action. The defendant's pleas, therefore, 
to the action brought in this Province upon 
the Upper Canada judgment, and the interven- 
tion also, were bad except as regards the 
allegation made in the latter that the Upper 
Canada judgment has been got coUnsively. On 
that part of the case there is no proof except 
one that would tend very strongly to rebut such 
a pretension ; for the proceedings in the Upper 
Canada Court were stoutly resisted by the 
defendant. 

0. B. Devlin for plaintiffs. 
Melver for intervenant. 



RECENT UNITED STATES DECISIONS 

Fixture. — Plaintiffs sold water-wheels for use 
in a mill, on condition that the property should 
not pass till the price was paid. The buyer set 
up the wheels in his mill, and afterwards sold 
the mill to defendant^ who had no notice of the 
agreement as to the wheels. Held, that he 
could hold them against plaintiffiB.^jrnowJton v. 
Johnton, 37 Mich., 47. 

Frauds, Statute qf. — 1. Plaintiff agreed to 
serve, and did serve, defendant for a term of six 
years; and defendant promised at the end of 
that time to p ty plaintiff the reasonable value 
of his services. JBeld, that plaintiff, having 
performed his part of the contract, might re- 
cover on defendant's promise, though the con- 
tract was within the statute.— roir«% v. Moore, 
30 Ohio St, 184. 

2. A promise was made to pay a sum in four 
yearly instalments. Two were paid. Beld, that 
no action lay for the others. Parke v. Francie, 
60 Vt. 626. 

Gaming, — Betting on the result of an election 
is gaming. — Fraxer v. The Stale, 58 Ind. 8. 

Otft. — The drawer of a check handed it to the 
payee, intending to make a gift of the money 
lor which it was drawn. Before the check was 
presented, the drawer died. Held, that the gift 
was revoked. — Simmont v. Cincinnati Savin^e 
Society, 31 Ohio St, 467. 

Grand «/ury.-— Indictment for the murder of 
J. S. Plea, that one of the Grand Jury who 
found the indictment was a nephew of J. S. 
Held, bad.'^StaU v. EaeUr, 30 Ohio St. 642. 
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Illegal Contract.'- A agreed, in consideration 
of $250, to purchase of B, at any time within 
HI months, $2,500 in gold coin, at a premium 
of 95 cents on the dollar, B having the option 
to deliver or not. Ileldy that the contract was 
not void on its face as a gaming contract.— 
Biffelawy.Benedi€t,10 N.Y. 202. 

Indietment. — Indictment for obtaining, by 
false pretences. « divers United States treasury 
notes and divers National Bank notes, the de- 
nomination of which is to the jurors unknown, 
amonnting in the whole to the sum of $158, 
and of the value of $158, the property of C." 
Held, sufficient.— 5ia/« v. Bursty 11 W. Va., 54. 
Inturance (Fire.y-An application for insur- 
luce, containing a warranty that its statements 
were true, was signed by the applit ant without 
reading it, he having truly stated the fects to 
the insurers' agent, who had by mistake written 
them untruly in filling up the application. 
Htld, that the insurers were estopped to take 
advantage of the mistake. — Home Int, Co. v. 
Lewii. 48 Tex. 622. 



RECENT ENGLISH DECISIONS. 

Matter and Servani.—l. The defendaots had 
a wharf on the Thames, where coal was brought 
in barges, to be used in their business of brew- 
ers. A gang of men unloaded the barges at 
li. %d a ton, paid by the defendant4. One A., 
a fcenrant of the defendants, hired the plaintiff 
to work in the gang. A. was charged with 
getting the barges discharged, and either he o^ 
lome other of the gang received the money in 
the lump from the defendants, and distributed 
it to the men who did the work. He hired the 
men ; but they could not be dismissed without 
re&ience to the defendants. In the course of 
bis work, the plaintiff was injured by a barrel 
negligently let foil upon him by another servant 
of defendants engaged in moving barrels at a 
point where the plaintiff had often been, and 
knew what was going on. /A///, that the de- 
fcndante were not liable. The plaiuiiff was 
their servant, and not A.*s., and though not 
engaged in the same work, he and the servant 
whose negligence caused the injury were fellow- 
Berrants. A. was a foreman, not a sub-contrac- 
tor.— CAar^ V. Taylor^ 3 C. P. D. 492. 

2. At L. there are two railway stations, 
that ot the K. Bailway,and that of the defendant, 



abutting on each other and having parallel lines 
of rails, with signals and points governing the 
entrance of trains, worked by signal-men whose 
duty is common to both stations. S., a signal- 
ma i, was hired and paid by the N. railway and 
wore its uniform. His duties were, however, 
common to the two railways, though he did not 
know that fact when he was appointed. In the 
discharge of his duty, S. signalled an engine of 
defendant coming towards the station on the N. 
company's arrival rails, with an N. company 
truck, to go on the defendant's departure rails. 
The driver did so, and ran in, and then reversed 
and ran out on the other track, and negligently 
struck and killed S., without any negligence on 
the part of S. Heldy that the defendant com- 
pany WHS liable.— 5wain»on v. The North Eastern 
RaUway Co., 3 Ex. D. 341. 

Mortgage--^. W. bcqueatned her residuary 
personal estate, cont-isting of a mortgage on 
real estate of £3,000, to trustees for the benedt 
of several persons, and in reversion for W. H. 
The trustees continued to let the property lie in • 
the mortgage. In 1861, W. H. mortgaged his 
revei-sionary interest, to secure a debt and 
interest. In 1871, he died, having paid no 
interest on the debt, and without other property 
than the I'eversion. In 1877, the reversion fell 
in. ,11 Id, that the mortgagee was entitled to 
interot from the date of the loan, out of the 
fund. W. H.'s mortgage was not a charge on 
real estJitc within Uie Statute of Limitations, 3 
& 4 Will. IV., c. in.^timith V. HiU,% Ch. D. 
143. 

Negligencc.^l. A dock company, required, by 
act of Parliament, to maintain an embankment 
at a certain height; failed to do so. An extra- 
ordinary high tide came, and the water flowed 
over the embankment several inches above the 
height at which the company was required to 
keep the embankment, and injured the plaintiff's 
propcFty. Held, that the company was liable, 
but it might show that the .damage caused by 
its negligence and that caused by the overflow 
above the prescribed height of the embankment 
could be divided.— JViftro-PAoi5pA(rf« # Odam'8 
Chemical Manure Co. v. London 4* Si. Katharine 
Dock Co.y 9 Ch. D. 503. 

2. Sewer and highway authorities made a 
contract for laying a sewer along a highway. 
The contractor dug a trench ten feet deep, which 
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was filled up after tbe sewer was laid, and, on 
inspection by the eurveyor of the said authon- 
ties, pronounced satisfactory. Bome months 
afterwards, the plaintiflTs horse, passing over 
the high v» ay, broke through into a hole about 
a foot deep, and was injured. No cause could 
be seen for the subsidence, and a few hours 
before the accident the surface of the road was 
intact. Ileld^ that there was evidence that the 
work was not properly done, and the authori- 
ties were liable as for misfeasance. — Smith v. 
Wett Derby Local Board, 3 C. P. D. 423. 

Partnerthip. — Under a partnership made in 
March, it was agreed that the accounts should 
be made up on March 25 and September 29 of 
each year, and, in case of withdrawal or death 
of a partner, his interest should be reckoned as 
of the last previous account-day so fixed. On 
the following September 29, the accounts were 
so made up, and it was then agreed that there- 
after the accounts should be made up only once 
a year and on that day. The next May a part- 
ner died. Held, that his interest should be 
computed as. of the dat^ of March 25 preceding 
and not of September 29. — Lawei v. Latoet, 9 
Ch. D. 98. 

Party-waU.'—AX common law, no action lies 
by one co-owner of a party- wall against the 
other, for digging out the foundation for the 
sake of replacing it by a new and better one, 
provided the proceeding is bona fidt for im- 
proving the property, and no danger or damage 
attends it. — Standard Bank qf Britith South 
America v. Stokety 9 Ch. D. 68. 

Patent — 1. Action for infringement of a 
patent for " improvements in screws and screw- 
drivers, and in machinery for the manufacture 
of screws." The question what constitutes a 
valid patent in point of novelty, and what con- 
stitutes an infringement, discussed. — Frearaon 
V. Z/oe, 9 Ch. D. 48. 

2. Discrepancy between provisional and com- 
plete specifications. The first claimed for the 
use of a solution of gelatine and bisulphide of 
lime for preserving meat. The latter men- 
tioned only the use of bisulphide of lime with- 
out more. By a prior patent, this substance 
had been used. Held, that, considering the 
evidence, the next patentees might possibly 



claim for the process described in tbe pro- 
visional specification, but that that claimed in 
the complete specification waa not novel. — 
Bailey v. Robertson, 3 App. Cas. 1055. 

Profit d Prendre. — Aright of pro^gi d prendre 
in the inhabitants of a parish, to take fagots 
from the common of the lord of the manor, 
cannot exist by custom, prescription, or grant, 
unless by a Crown grant, the inhat>itants had 
been incorporated. Such a grant of incorpor- 
ation will not be presumed when there is no 
trace of its existence, especially if the user of 
the inhabitants claimed is inconsistent with its 
existence. — Lord Rivera v. Adame ; Same v. Itaaes; 
Same v. Ferrett, 3 Ex. D. 361. 

\ 

Railway. — 1. A railway acquires the fee- 
simple in lands taken for its purposes ; but the 
land must be used for those purposes. A rail- 
way cannot obstruct the windows of a building 
adjoining the railway, so as to prevent the 
owner from acquiring an adverse right to look 
across the railway. An adjoining owner nwy 
acquire land left outside the fence enclosing the 
railway land, by adverse possession, on the 
presumption that the railway has abandoned it. 
— Norton v. London j" North-Western RaUway 
Co., 9 Ch. D. 623. 

2. By the Railway and Canal Trafiic Act (17 
ft 18 Vict. c. 31, § 2), railway companies are 
forbidden to << give any undue or unreasonable 
^preference or advantage to, or in favor of, any 
particular person or company, ** in the matter 
of carrying and forwarding freight. Respondent 
had a brewery at B.where there were three other 
breweries. The latter were connected with the 
M. railway. Respondent's was not. In order 
to get some of the freight from the three brew- 
eries away from the M. railway, the appellant 
railway carted their goods from the breweries 
to its freight d pot, free of charge, and still 
made a profit on the whole transportation. 
The appellant made a charge to the respondent 
and all others for the same service. Held, that 
ttiis was an " uudue preference " within the act, 
and the rtrspondent could recover in an action 
for money had and received, what he had paid 
under protest for such cartage. — The London j* 
Northr- Western Railway Co. v. Evershed, 3 App. 
Gas. 1029 ; s. c. 2 Q. B. D. 254; 3 Q. B. D. 134. 
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POLYGAMT IN THE UNITED STATES. 

The case of Reynolds v. The United States in- 
volved questions of great importance, and the 
jodgment of the United States Supreme Court 
is worthy of attention. The plaintiff, a mem- 
ber of the Mormon Church, whs indicted for 
bigamy under section 5352, Revised Statutes, 
which provides that *• every person having a 
husband or wife living, who marries another, 
whether married or single, in a territory, or 
other place over which the United States have 
exclusive jurisdiction, is guilty of bigamy, and 
shall be punished by a fine of not more than 
five hundred dollars, and by imprisonment for 
a term of not more than live years," and was 
fonnd guilt?. Among other questions presented 
to. the Supreme Court by the assignments of 
error, was this : Should the accused have been 
acquitted if he married the second time because 
he believed it to be his religious duty? On 
this point the Court (Waits, C. J.) said ; — 

'* As to the defence of religious belief or duty. 

«* On the trial, the plaintiff in error, the ac- 
cused, proved that at the time of his alleged 
.second marriage he was, and for many years 
before had been, a member of the Church of 
Jesus Christ of Latter-Day Saints, commonly 
called the Mormon Church, and a believer in 
its doctrines ; that it was an accepted doctrine 
of that church *■ that it was the duty of male 
members of said church, circumstances permit- 
tiDg, to practise polygamy ;. . . . that this duty 
was enjoined by different books which the 
members of said church believed to be of divine 
origin, and among others the Holy Bible, and 
also that the members of the church believed that 
the practice of polygamy was directly enjoined 
upon the male members thereof by the Almighty 
God, in a revelation to Joseph Smith, the 
founder and prophet of said church ; that the 
failing or refusing to practise polygamy by 
BQch male members of said church, when cir- 
cnmstances would admit, would be punished, 
and that the penalty for such failure and refusal 
would be damnation in the life to come.' He 



also proved < that he had received permission 
from the recognised authorities in said church 
to enter into polygamous marriages ;. . . . that 
Daniel H. Wells, one having authority in said 
church to perform the marriage ceremony, 
married the said defenda)it, on or about the 
time the crime is alleged to have been commit- 
ted, to some woman by the name of Schofield, 
and that such marriage ceremony was perform- 
ed under and pursuant to the doctrines of said 
church.' 

<' Upon this proof he asked the court to in- 
struct the jury that if they found from the evi- 
dence that he '• was married as charged — if he 
wan married — in pursuance of and in conformi- 
ty with what he believed at the time to be a 
religious duty, that the verdict must be not 
guilty.' The request was refused, and the court 
did charge < that there must have been a cri- 
minal intent, but that if the defendant, under 
the influence of a religious ballet that it was 
right — under an inspiration, if you please, that 
it was right— deliberately married a second 
time, having a first wife living, the want of 
consciousness of evil intent — ^the want of un- 
derhtanding on his part that he was committing 
a crime— did not excuse him ; but the law 
inexorably in such cases implies the criminal 
intent.' 

'i Upon this charge and refusal to charge the 
question is raised whether religious belief can 
be accepted as a justification of an overt act 
made criminal by the law of the land. The 
inquiry is not as to the power of Congress to 
preBcril)e criminal laws for the territories, but 
as to the guilt of one who knowingly violates a 
law which has been properly enacted, if he en- 
tertains a religious belief that the law is wrong. 

" Congress cannot pass a law for the govern- 
ment of the territories which shall prohibit the 
free exercise of religion. The first amendment 
to the Constitution expressly forbids such legis- 
lation. Religious freedom is guaranteed every- 
where throughout the United States, so far as 
Congressional interference is concerned. The 
question to be determined is whether the law 
now under consideration comes within this pro- 
hibition. 

^ The word *■ religion ' is not defined in the 
Constitution. IVe must go elsewhere, there- 
fore, to ascertain its meaning, and nowhe'e 
more appropriately, we think, than to the his- 
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toiy of the times in the midst of which the pro- 
vision was adopted. The precise point of the 
inquiry is, what is the religious freedom which 
has heen guaranteed. 

" Before the adoption of the Constitution, at- 
tempts were made in some of the colonies and 
States to legislate not only in respect to the 
establishment of religion, but in respect to its 
doctrines and precepts as well. The people 
were taxed, against their will, for the support 
of religion, and sometimes for the support of 
particular sects, to whose tenets they could not 
and did not subacribe. Punishments were 
prescribed for a failure to attend upon public 
worship, and sometimes for entertaining here- 
tical opinions. The controversy upon this 
general subject was animated in many of the 
States, but seemed at last to culminate in Vir- 
ginia. In 1784 the house of delegates of that 
State, having under consideration < a bill estab- 
lishing provision for teachers of the Christian 
religion,' postponed it until the next session, 
and directed that the bill be published and dis- 
tributed, and that the people be requested <to 
signify their opinion respecting the adoption of 
such a bill at the next session of assembly.' 

" This brought out a determined opposition. 
Amongst others, Mr. Madison prepared a < Me- 
morial and Remonstrance,' which was widely 
circulated and signed, and in which he demon- 
strated < that religion, or the duty we owe the 
Creator,' was not within the cognizance of civil 
government. Semple's Virginia Baptists, Ap- 
pendix. At the next session the proposed bill 
was not only defeated, but another, < for estab- 
lishing religious freedom,' drafted by Mr. Jeffer- 
son (1 Jeff. Works, 45 ; 2 Howison's Hist, of Va. 
298), passed. In the preamble of this act (12 
Hening's Stat. 84) religious freedom is defined, 
and, after a recital < that to suffer the civil ma- 
gistrate to intrude his powers into the field of 
opinion, and to restrain the profession or pro- 
pagation of principles on supposition of their 
ill tendency, is a dangerous fiillacy, which at 
once destroys all religious liberty,' it is declared 
< that it is time enough for the rightful purposes 
of civil government for its officers to interfere 
when principles break out into overt acts 
against peace and good order.' In these two 
sentences is found the true distinction between 
what properly belongs to the church and what 
to the state. 



" In a little more than a year after the pas- 
sage of this statute, the convention met which 
prepared the Constitution of the United States. 
Of this convention Mr. Jefferson was not a 
member, he being .then absent as minister to 
France. As soon as he saw the draft of the 
Constitution proposed for adoption, he, in a let- 
ter to a friend, expressed his disappointment at 
the absence of an express declaration insuring 
the freedom of religion (2 Jeff. Works, 355), but 
was willing to accept it as it was, trusting that 
the good sense and honest intentions of the 
people would bring about the necessary altera- 
tions. 1 Jeff. Works, 79. Five of the States, 
while adopting the Constitution, proposed 
amendments. Three, New Hampshire, New 
York and Virginia, included in one form or 
another a declaration of religious freedom in 
the changes they desired to have made, as did 
also North Carolina,where the convention at firbt 
declined to ratify the Constitution until the 
proposed amendments were acted upon. Ac- 
cordingly, at the first session of the first Con- 
gress, the amendment now under consideration 
was proposed, with others, by Mr. Madison. It 
met the views of the advocates of religious free- 
dom, and was adopted. Mr. Jefferson after- 
wards, in reply to an address to him by a com- 
mittee of the Danbury Baptist Association (8 
Jeff. Works, 113), took occasion to say: * Be- 
lieving, with you, that religion is a matter 
which lies solely between man and his God, 
that he owes account to none other for his fiiith 
or his worship, that the legislative powers 
of the Government reach actions only, and not 
opinions, I contemplate with sovereign rever- 
ence that act of the whole American people 
which declared that their legislature should 
« make no law respecting an establishment of 
religion or prohibiting the free exercise there- 
of," thus building a wall of separation betwe^^u 
church and state. Adhering to this expression 
of the supreme will of the nation in behalf of 
the rights of conscience, I shall see with sincere 
satisfaction the progress of those sentiments 
which tend to restore man to all his natural 
rights, convinced he has no natural right in 
opposition to his social duties.' Coming as this 
does from an acknowledged leader of the advo- 
cates of the measure, it may be accepted almost 
as an authoritative declaration of the scope and 
effect of the amendment thus secured. Con- 



THE LEGAL KEWS. 



123 



gresB was deprived of all legislative power over 
mere opinion, bat was left free to reach actions 
wiiich were in violation of sooial duties or snb- 
versive of good order. 

" Polygamy has always been odious among 
the northern and western nations of Europe, 
and, until the establishment of the Mormon 
Church, almost exclusively a feature oif the life 
of Asiatic and African people. At common law 
the second marriage was always void (2 Kent's 
Com. 79) I and, from the earliest history of 
England, polygamy has been treated as an of- 
fence against society. After the establishment 
of the ecclesias^cal courts, and until the time 
of James I., it was punished through the instru- 
mentality of those tribunals, not merely be- 
cause ecclesiastical rights had been violated, 
but because, upon the separation of the eccle- 
siastical courts from the civil, tbe ecclesiastical 
were supposed to be the most appropriate for 
the trial of matrimonial causes and offences 
against the rights of marriage, just as they were 
for testamentary causes and the settlement of 
tbe estates of deceased persons. 

« By the statute of 1 James I. chap. 11, the 
offeooe, if committed in England or Wales, was 
made punishable in the civil courts, and the 
penalty was death. As this statute was limited 
in its operation to England and Wales, it was, 
at a very early period, re-enacted, generally 
with some modifications, in all the colonies. 
In connection with the case we are now consi- 
dering, it is a significant fact that on Dec. 8, 
1 788, after the passage of the act establishing 
religious freedom, and after the convention of 
Virginia had recommended, as an amendment 
to the Constitution of the United States, the 
declaration in a bill of rights that <all men 
have an equal, natural, and unalienable right 
to the free exercise of religion, according to 
tbe dictates of conscience,' the legislature ot 
that State substantially enacted the statute of 
James I., death penalty included, because, as 
recited in the preamble, < it hath been doubted 
whether bigamy or polygamy be punishable by 
the kws of this Commonwealth.' 1 2 Hening's 
^tat. 691. From that day to tbis, we think it 
may safely be said there never has been a time 
in any State of the Union when polygamy has 
not been an offence against society, cognizable 
by the civil courts, and punishable with more 
or less severity. In the teuce of all this evi- 



dence it is impossible to believe that the con- 
stitutional guaranty of religious freedom was 
intended to prohibit legislation in respect to 
this most important feature of social life. Mar- 
riage, while from its very nature a sacred obliga- 
tion, is, nevertheless, in most civilized nations, 
a civil contract, and usually regulated by law. 
Upon it society may be said to be built* and 
out of its fruits spring social relations and social 
obligations and duties, with which government 
is necessarily required to deal. In fact, accord- 
ing as monogamous or polygamous marriages 
are allowed, do we find the principles on which 
the government of the people, to a greater or 
less extent, rests. Professor Lieber says poly- 
gamy leads to the patriarchal principle, and 
which, when applied to large communities, fet- 
ters the people in stationary despotism, while 
that principle cannot long exist in connection 
wittf monogamy. Chancellor Kent observes 
that this remark is equally striking and pro- 
found. 2 Kent's Com. 81, note e. An excep- 
tional colony of polygamists, under an excep- 
tional leadership, may sometimes exist for a 
time without appearing to disturb the social 
condition of the people who surround it ; but 
there cannot be a doubt that, unless restricted 
by some form of constitution, it is within the 
legitimate scope of the power of every civil 
government to determine whether polygamy or 
monogamy shall be the law of social life under 
its dominion. 

<< In our opinion, the statute immediately 
under consideration is within the legislative 
power of Congress. It is constitutional and 
valid as prescribing a rule of action for all those 
residing in the territories, and in places over 
which the United States have exclusive control. 
Tbis being so, the only question which remains 
is, whether those who make polygamy a part 
of their religion are excepted from the opera- 
tion of the statute. If they are, then those who 
do not make polygamy a part of their religious 
belief may be found guilty and punisbed, while 
those who do must be acquitted and go free. 
This would be introducing a new element into 
criminal law. Laws are made for the govern- 
ment of actions, and, while they cannot inter- 
fere with mere religious belief and opinions, 
they may with practices. Suppose ,one reli- 
giously believed that human sacrifices were a 
necessary part of religious worship, would it be 
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seriously contended that the civil government 
under which he lived could not interfere to 
prevent a sacrifice ! Or, if a wife religiously 
believed it was her duty to burn herself upon 
the funeral pile of her dead husband, would it 
be beyond the power of the civil government 
to prevetit her carrying her belief into prac- 
tice ? 

'< So here, as a law of the organization of 
society, under the exclusive dominion of the 
United States, it has been prescribed that plural 
marriages shall not be allowed. Can a man 
excuse his practices to the country because of 
his religious belief? To permit this would be 
to make the professed doctrines of religious 
belief superior to the law of the land, and, in 
effect, to permit every citizen to become a law 
unto himself. Government could exist only in 
name under such circumstances. 

" A criminal intent is a necessary element of 
crime, but every man is presumed to intend the 
necessary and legitimate consequences of what 
he knowingly does. Here the accused knew 
that he had been once married, and that his 
first wife was living. He also knew that his 
second marriage was forbidden by law. When 
therefore, he married the second time, he is 
presumed to have intended to break the law. 
And the breaking of the law is the crime. 
Every act necessary to constitute the crime was 
knowingly done, and the crime, therefore, was 
knowingly committed. Ignorance of a fact 
may sometimes be taken as evidence of a want 
of criminal intent, but not ignorance of the law. 
The only defence of the accused in this case is 
his belief that the law ought not to have been 
enacted. It matters not that his belief was a 
part of his professed religion ; it was still belief, 
and belief only. 

<< In Repina v. Wagataff {IQ Cox Crim. Cases, 
531), the parents of a sick child, who omitted 
to call in medical attendance because of their 
religious belief that what they did for its cure 
would be effective, were held not to be guilty of 
manslaughter, while it was said the contrary 
would have been the result if the child had 
actually been starved to death by the parents, 
under the notion that it was their religious duty 
to abstain from giving it food. But when the 
offence consists of a positive act, which is 
knowingly done, it would be dangerous to hold 
that the offender might escape punishment 



because he religiously believed the law which 
he had broken ought never to have been made. 
No case, wc believe, can be found that has gone 
so far." 



NOTES OF CASES. 

SUPERIOR COURT. 

MoNTRSAL, March 8, 1879. 

Clark v. The Kxohanoe Bank of Canada. 
Action against Bank on Cheek. — Defence " nofundU'^ 
— Production of checks by Bank at enquete — 
Alleged forgery — Pleading . 

Mackay, J. On the 7th January, 1879, a 
check for $510 was drawn by plaintiff, a broker, 
on the Exchange Bank ; it was presented on the 
8th ; payment was refused, and it was protested. 
The present suit was to compel payment by the 
Bank. The plea was that there were no funds 
of the plaintiff in the bank on the 8th of Jan- 
uary. The plaintiff' filed a special answer, 
setting up the state of his account on that day, 
and alleging that there was a balance of $510 
to his credit, which still remained unpaid, and 
that his check for that amount ought not to 
have been dishonored. 

The parties filed ai-ticulations of fact and 
answers, without giving note of any kind that 
the battle wc*uld be on the genuineness or 
forgery of a check for $510 previously paid by 
the bank and charged to the plaintiff's account. 
Only on the 17th February, when Barton, ac- 
countant of the Bank, was being examined, did 
the real difficulty appear. Barton produced 
checks of Clark, covering the entire amount of 
his deposits. Among these checks was one for 
$510, dated Dec. 26, 1878. Clark, on sight of 
this check, filed his affidavit denying the 
genuineness of the signature. His Honor had 
permitted this to be done, though directly ap- 
plicable to no plea. From the moment of the 
production of the plaintiff^s affidavit, his Honor 
saw how much more fittingly this case would 
have been tried by a jury. Next best would 
have been trial by three experts, as it would 
have been under the French Code. A jury 
would have been the superior mode, because 
there would have been less chance of error by 
a majority of nine against three than of two 
against one. History records that the Emperor 
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Titus used to boast that be coald imitate any 
person's signature, and disputes as to handwrit- 
ing are usually very embarrassing ; it was 
matter of opinion after all, and a witness could 
only say that it was his belief that the writing 
produced was that of the supposed writer. In 
the present case it was curious to see by what 
process the witness Lyman arrived at his con- 
clusion. On the other hand, there was a man 
named Edwards who said it was the veritable 
Kignatnre of Clark. His Honor did not 
think he ought to send the case now to experts., 
the evidence being all before him. He took 
the cat e up as a jury would ; they would consider 
all the evidence, listen to the arguments on 
both sides, and say whether in their opinion it 
wis the veritable writing of the plaintiff. His 
Honor could not bring himself to hesitate. 
This writing was, he believed, the veritable 
signature of Clark, and therefore he passed 
judgment against him, and the action must l>c 
dismissed with costs. 
Judgment : *« The Court, etc., 
" Considering that plaintiff has fiiiled to prove 
his allegations material of declaration ; con- 
sidering that the cheque he sues upon he drew 
igainst no funds ; considering defendants' plea 
proved; 

^ Finally, whereas a question was raised at 
en^tt^^ of material importance in this cause, to 
wi« : asto whether a check for $510 debited by 
defendants to the plaintiff, check of Dec. 26, 
1878, to order of J. R. Deal, was plaintiff's 
cheek, aod properly debited, the Court here, 
pasKiiig as a jury might upon this question, 
answers in favor of defendants, and pronounces 
said check genuine work and signature of plain- 
tiff ; and doth dismiss the said plaintiff's action 
with costs." 

Oilman «J- HoUon for plaintiff. 

MaemaiteTj Hall f Oreenshielda for defendants. 



SUPERIOR COURT. 

Montreal, March 5, 1879. 
Parkkt v. Shiarer et al. 
i^iw^Mn againtA proeeedinff in Court in Ontario 
^MeubU incorporel. 
AninjuDctibn of an unusual character was 
asked for in this case. The plaintiff, widow of 
F- X. Groulx, was suing the defendant Shearer 
as toutee of the insolvent succession of her late 



husband, and the other defendant, the Sun 
Mutual Life Insurance Coml>any, to annul the 
transfer of a policy of $2,000 on her husband's 
life, which Madame Groulx had transferred, 
before her husband's death, for the benefit of his 
creditors. The plaintiff joined in the suit the 
Insurance Company, praying that the insurance 
money be paid over to her. This suit was taken 
at Montreal, where Shearer resided. 

Shearer thereupon instituted proceedings in 
the Court of Chancery of Ontario, to enjoin the 
Insurance Company from paying the amount to 
Madame Oroulx. 

The Insurance Company now prayed that 
Shearer be enjoined to desist from his proceed- 
ings before the Court of Chancery. 

Shearer answered the petition by alleging 
that the rights of the parties had to be deter- 
mined by the law of Ontario, where Groulx and 
his wife were married, and had resided, where 
also the insurance was effected, and Madame 
Groulx still lived. It was also urged that the 
Court had no jurisdiction. 

Jktt&, J., held that the Court had no juris- 
diction. The Quebec Statute 41 Vict. c. U, 
limited the issue of injunctions to the cases 
especially mentioned therein. Further, the 
cr^ance resulting from the insurance was a meuble 
ineorporelj and whether it were considered the 
property of the wife or of the succession of the 
husband, was governed by the law of Ontario, 
and would be more properly discussed in the 
Court of Chancery of that Province. The 
petition for injunction was, therefore, rejected. 

Carter J Church ^ ChapUau for plaintiff. 

Abbott, Taili Wotherspoon j* Albott for defendant 
Shearer. 

Bethune j- Bethune for Sun Mutual Insurance 
Company. 



SUPERIOR COURT. . 

Montreal, Feb. 22, 1879. 
Perry v. Pell. 
Intolvency — Security for eotts. 
The defendant moved that the plaintiff, 
having become insolvent since the institution 
of the action, be held to give security for costs, 
under Sect. 39 of the Insolvent Act of 1875. 

ToRRAECE, J., said that security might be 
exacted from the plaintiff if he continued his 
action ; but it appeared that since his insol- 
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vency he had been perfectly quiescent, and 
therefore, the cas^ did pot come under the 
statute. 

Motion rejected. 

Bethune j* Bethune for plaintiff. 

Calder for defendant. 



SUPERIOR COURT. 

MoNTBCAL, Feb. 25, 1879. 
LoRTiB, insolvent, Evans, assignee, and Lortib, 
petitioner. 

Intolvent — Costs of obtaining discharge. 

The insolvent, who had obtained his dis- 
charge from the Court after the lapse of a year, 
asked that the assignee be ordered to pay over 
to him the co-its of his discharge, under s. 118 
of the Insolvent Act, 1875. 

The assignee answered that he was not bound 
to retain any money for the insolvent's discharge, 
and that he had obtained his own discharge. 

Torrance, J., said that s. 118 of the Act of 
1875 was amended by 40 Vict. c. 41, s. 25, the 
effect of which was to strike out the provision 
for the costs of the insolvent's discharge. This 
amendment became law on the 28th April, 1877, 
and it did not appear that the proceeding for 
the discharge of the insolvent began before 
this date, so as to take it out of the operation 
of the amending Act. 

Petition dismissed. 

Lareau j* Lebe^f for insolvent. 

Maemaster^ Hall j- Greenshields for assignee. 



COURT OF REVIEW. 

MoNTRBAL, March 31, 1879. 
LoRANCBn, Johnson, Torrance, JJ. 

[From S. , Montreal. 
Les Cvnk et Marouillisrs, &c., de la Paroissb 

DK Montreal v. Beaudrt. 

Intfrpretaiion qf Contract — Agreement to pay a sum 

qf money when the promissor shall do something 

else — Conditional or absolute. 

LoRANGER, J. The defendant, on the 10th 

September, 1869, at the time of the transfer of 

bodies from the old cemetery to the new Cote 

des Neiges cemetery, entered into an agreement 

of exchange with the plaintiffs by which he 

was to pay them the sum of $75 as a balance 



or soulie when he should have erected a vault 
or monument on his lot in the new cemetery 
for the reception of the bodies of his relatives. 
The clauses of the agreement were as follows : 

<< Le present echange est ainsi fait pour et 
^ moyennant la sonlte et retpur de $75 en 
(< argent dur, au pair, trente sols pour trente 
^< sols, en faveur de la dite (Envre et Fabrique, 
« laquelle dite somme, le dit M. Francois 
<' Xavier Beaudry promet et s'oblige de payer 
« u la dite (Euvre et Fabrique, ou ayont droit, 
« lorsqu'il fera construire son chornier ou mon- 
" ument sur Ic terrain ci-dessus en premier 
" lieu 6chang6." 

« II est de plus convenu et entendu, entre 
« les dites parties, que la dite CEuvre et Fab- 
*( rique devra mettre et gorder les corps qui 
*< seront exhumes du dit ancien cimeti^re, op- 
«< partenont ii la famille du dit M. Frs. Xavier 
<* Beaudry, dans le chamier du dit cimeti^re de 
« Notre-Dame de la COte des Neiges, cTict d ee 
" que le dii M. Francis Xavier Beaudry^ ou ayont 
« droit, ait fait construire un chamier dans son 
<< terrain qu'il a acquis par le present Change.'' 

In the meantime, the Fabrique undertook to 
keep the remains of his relatives which had 
been disinterred. Nine years had elapsed and 
the defendant had never constructed his vault. 
The plaintiffs had frequently requested him to 
do so, but without avail ; and tliey now brought 
suit for the $75 and interest, and also for $19 
for the keeping of the body of defendant's wile 
in their chamier. The Court below considered 
that the obligation was conditional, and that it 
did not appear that the intention was to con- 
struct the vault forthwith, and gave judgment 
in favor of the defendant. This Court took a 
different view. The obligation of the defen- 
dant to construct the vault was absolute. He 
was a man of means, and he stipulated that he 
would pay the $75 when he had constructed a 
vault and placed therein the remains of his 
fiamily. In the meantime the bodies remained 
in the keeping of the plaintiffs. Wa8 it to be 
supposed that they would have undertaken to 
keep these bodies, unless the intention of the 
parties by the agreement was that the vault 
should be constructed within a reasonable time ? 
The Court thought not, and the judgment must 
be reversed. 

Johnson, J., said the single point in the cas0 
seemed to him to be this : Was this a condi- 
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tional obligation or not ? His first impression 
was in £EiTor of defendant's pretension, but upon 
reflection he was convinced that this was not a 
conditional obligation. The defendant under- 
took that he wonld pay this money so soon as 
he built his vault. He never said that he would 
pay the money if ne built the vault. Was it 
proper or decent that the plaintiffs should be 
boQDd to keep for ever the remains of the 
defendant's family ? Certainly not. The ob* 
ligation was evidently an absolute one, that 
the vault would be constructed within a reason- 
able time, and any other interpretation would 
be an Impossible one. Judgment reversed ; 
defendant condemned to pay $75 and interest, 
and authorizing the plaintiffs, after notice to 
defendant, to bury the remains in a proper 
manner. 

The following is the judgment of the 
Superior Court (Rainville, J.), and that of the 
Court of Review : , 

"Lacour, etc. ... 

** Consid^rant que les demandeurs r^iament 
du defendeur, la Eomme de $128.50, dontpartie, 
xaroir, $109.50 6tant pour une soulte et les in- 
terfits sur icelle, ex naturA rei^ due en vertu d'un 
acte d'echange intervenu entre les parties le 10 
Septembre 1 869 ; 

"^ Considdrant qu'aux termes du dit iwio. la 
Houlte de $75 y stipulee, n'est jmyable que lors- 
(jue ledufendcur fera construire son charnier ou 
monument sur le terrain par lui re(;u en uchange 
des denuindeurs ; 

'' Considerant qu'il est de plus stipule au dit 
acte, que les demandeurs mettraient et gar- 
deraient dans leur charnier au cimetiere de la 
Cute dcs Keiges, les corps qui seraient exhumes 
de I'ancien cimetiere ou ctait situc le terrain 
donne en echangeaux demandeurs par le defcn- 
deur, et appartenant a sa famille, jusqu'a ce quo 
le dit defendeur ou ayant droit, uient fait con- 
struire un charnier sur le dit terrain revu par 
loi en ^change des demandeurs ; 

>' Considerant que les termes du dit contrat 
80Dt g^n^zaux et ne fixent aucun delni dans le- 
qael le dit charnier ou moniimeut duvait etro 
oonstniit; qu'au contraire, les termes memesdu 
dit contrat, < jusqu'u ce que le dit Frs. Xavier 
' Beaodry ou ayant droit aient Jait construire un 
* charnier,' indiquent snffisamment que le de- 
fendeur ne voulait pas fixer de terme, lequel est 
€0 ouns^uence conditionnel ; 



^ Considerant que les demandeurs n'ont pas 
pronv^, ni fiiit voir par aucune circonstance que 
1 'intention dcs parties 6tait que le dit charnier 
devait 6tre construit presque immddiatement ; 
qu'il rdsulte, au contraire, des dispositions de 
Facte et des circonstances que Tintention des 
parties a k\k que le defendeur ne serait oblige 
de payer la dite soulte que lorsiiu'il voudrait 
exercer le droit de construire un charnier ; 

« Consid6rant que le ddfendeur se reconnait 
endett6 envcrs les demandeurs en la somme de 
$19 pour Tusage de leur charnier, et $3.45, frais 
de Taction avant rapport, formant $22.45, la^ 
quelle a ete offerte 16galement avant le rapport 
de Taction et est ddpos^e en Cour ; maintient 
Texception p6remptoire en droit temporaire du 
ddfendeur, declare ses offres valables, et ordonne 
qu'elles soient payees aux demandeurs, et d6- 
boute ces derniers du surplus de leur action, 
quant a present, avec d^pens." 

The judgment in Beview is as follows : — 

" La cour, etc 

'<< Considerant que par Tacte d'echange fait 
entre les parties le 10 Septembre 1860, le d6- 
fendeur s'est engage a payer aux demandeurs 
une soulte de $75 lorsqu'il ferait construire son 
charnier ou monument sur le terrain consacrc a 
la sepulture du defendeur et des siens, foisant 
partie du cimetiire catholique de Notre-Dame- 
des-Neigcs, et donnc en contre-echange par les 
demandeurs au defendeur ; 

" Conniderant que par le dit acte d'echange 
les demandeurs se sont engages cnvers le defen- 
deur u mettre et garder les corps appartenant \i, 
la iamille du defendeur, qui devaient etre ex- 
humes du terrain jus(]ue lu appartenant au de- 
fendeur dans Tautre cimetiere et par ce dernier 
donne en echange au defendeur, dans le char- 
nier du dit cimetiere de Notre-Dame-des-Neiges, 
de lu jusqu'a ce que le defendeur eut iait con- 
struire un charnier dans le terrain acquis des 
demandeui-s : que d'apres ces stipulations le 
terme du paiement de la dite soulte de $75 est 
leste indetermine ; mais quil devait 6tre deter- 
mine par I'intention des parties contractantes, 
presumable d'apres les circonstances ; qu'il 
parait au tribunal d'apres le contexte de I'acte, 
et de Tensemble des faits et circonstances qui 
I'avaient precede, Tont accompagnS, et devaient 
naturellement le suivre, que le defendeur a 
donne aux demandeurs de justes raisons de 
croire qu'il construiiait, sur son nouvean ter- 
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rain, un chsrnier on monument dans un d^lai 
nusonnable ; que c'est dans la provision de ce 
fait que la stipulation trouve sa raison d'etre, et 
qu'il est Evident que si le d^fendeur n'cdt pas 
paru lui donner cette interpretation, les de- 
inandeurs n'auraient pas consenti k cette stipu* 
lation, ou auraient assign^ au paiement de la 
Koulte un terme fixe et d6termin^, que surtout 
lis n'auraient pas consenti u garder dans le 
charnier commun les restes de la famille du 
defendeur jusqu'^ ce qu'il plCit ^ ce dernier de 
faire un charnier sur son noureau terrain etd'y 
inhumer ses parents ; 

<< Considerant que le delai dans lequel le de- 
fendeur devait raisonnablement faire un char- 
nier on monument sur son terrain pour I'inhu- 
mation de ses parents, est depuis longtemps 
expir^, que le defendeur interpcll^ et mis en 
demeure de le faire, a toujourp, au mcpris de 
son engagement, et sans ^gard ti la foi de son 
contrat, refuse de remplir I'obligation ii laquelle 
il avait subordonn6 le terme de paiement de sa 
eoulte, et qu'il est dans les attributions et du 
devoir du tribunal de fixer ce terme, on de le 
declarer expire ; 

" Considerant que ce terme est depuin long- 
temps expirS, que les demandeurn ne doivent 
pas souffrir des retards non justifies du defen- 
deur, t\ se soumt>ttre aux stipulations du dit acte 
d'echange, et que notamment ils sont aujour- 
d'hui en droit, et Tdtaient u I'^poque de I'insti- 
tution de Paction, de reclamer le paiement de la 
soulte, et d'inhumer dans le terrain du defen- 
deur, les corps des parents de ce dernier, qui 
sont jusqu'ici deposes dans le charnier com- 
mun ; 

** Considerant enfin que dans le jugement qui 
a donne au contrat une interpretation contraire 
a celleci-haut ^nonc^e, qui a dklar^ qu'il 6tait 
facnltatif au defendeur, de construire ou de ne 
pas construire sur son terrain, le monument en 
question, que jusqu'il "telle construction les de- 
mandeurs ne pourront pas rdclamer le prix de 
la soulte, et devront garder dans le charnier 
commun, les corps de la famille du defendeur, 
lequel jugement a, partant, d6boute les deman- 
deurs de leur demandc, moins la somme de $19, 
offerte par le defendeur pour la garde des restes 
de son epouse, dans le charnier commun, il y a 
erreur et mal jugfi, a infirm^ et casse, et infirme 
et casse pour autant, le dit jugement du 30 . 
Novembre 1878, et faisant ce que le premier 1 



jugement e(it dO faire, a autorise et antorise les 
demandeurs, apr^s avis raisonnable donn^ an 
d6fendeur, li transporter suivant les formes or- 
dinaires, les restes de la fisimillc du defendeur, 
deposes dans le charnier commun du cimeti^re 
de Notre-Dame-des-Neiges, sur le terrain du 
defendeur, situe dans le dit cimetiere, et de les 
inhumer dans des cercneils ou tombeaux oon- 
venables, le tout ii leurs frais ; a condamne )e 
ddfendeur b. payer aux demandeurs en sus de I'ad- 
judication dejt\ portee sur les offres et actes dc 
la defense, la dite somme de $75 arec inier6t 
ex naturd ret, h. compter du 17 Mai 1872, etant 
pour cinq ans echus lors de Tinstitution dc 
Faction, avec depens des deux instances, c'est-i\- 
dire, tant ceux encourus par les demandeum. 
sur la dcmande originaire, que sur la pr^sente 
instance en revision." 

Betgue j* Choquetf for plaintiffs. 

A, Daibecj for defendant. 



RECENT ENGLISH DECISIONS. 

SaU. — Shares were sold by auction August 1. 
Under the conditions of sale, twenty per cent 
of the price was paid down. The transfer was 
(O be made August* 29, and the balance paid, 
<' when and where the purchases are to be com- 
pleted, and in this respect time shall be of the 
essence of the contract." If a purchaser failed 
to '< complete the purchase on August 29," the 
deposit money was to be forfeited. August 28, 
a dividend was declared. lieldy to belong to 
the purchaser. — Black v. Homereham^ 4 Ex. 24. 

Salvage. ^-T^ke Cleopatra^ built for conveying 
the obelisk Cleopatra's Needle from Egypt to 
London, was abandoned in the Bay of Biscay, 
and was found on her beam ends by the steam- 
ship PUzmauricfj and towed safely into the 
port of Ferrol. The court, by consent, fixed 
the value of the property saved at i:25,0'^0 and 
awarded £2,000 salvage, giving £1,200 to the 
owner, £250 to the master, and the balance to 
the crew, according to their rank and their 
services as salvors. — The Cleopatra^ 3 P. D. 146. 

Set-off.— H^ by will dated in 1862, left E. 
property. H. died in 1875. A week before her 
death, E. had been adjudged bankrupt. He 
owed H. n debt contracted in 1 869. Held^ that 
there could be no setoff, but the whole of the 
legacy must be turned over to the trustee in 
bankruptcy. — In re Hodgson^ Hodgson v. Abx, 9 
Ch. 673. 
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REMOVAL OF LIEUTENANT-OOV* 
ERNORS. 

Th« removal of the Hon. Mr. Letellier from 
the office of Lieatenant-Oovemor of the Pro- 
vinoe of Quebec, being the first instance of the 
remoral of a Lientenant-Oorernor under the 
B. N. A. Act, is deserving of mention, in its 
aspect as a constitutional precedent. Mr. 
Letellier in 1878 dismissed his Ministiy while 
enjoying the confidence and support of a con- 
•idersble majority of the Legislative Assembly. 
▲ new Oovernment was formed, under Mr. 
Joly, a general election took place, and the new 
Government was sustained during the ensuing 
•enioa, in some cases by the casting vote of the 
Speaker only, and sometimes by a majority of 
one or more. The Speaker had been elected 
at a member cf the opposition. 

These events were brought under the notice 
of the House pf Commons of Canada in 1878, 
hot the majority of that House refused to cen- 
sure the conduct of Mr. Letellier. The Senate, 
however, passed a vote of condemnatiou. In 
September, 1878, a new Parliament was elected, 
and in the first session the House of Commons 
passed a vote condemning the course which 
bad been pursued by Mr. Letellier. Thereupon 
the Government advised the Governor- General 
(the Marquis of Lome) to remove the Lieuten- 
tBt-Govemor from office. The Governor-Gene- 
lal did not act upon this advice, and at the 
nggestion of the Premier, Sir John A. Mac- 
donald, the matter was referred to the Colonial 
Office. The following despatch, from the 
Secretary of State for the Colonies to the 
QoTemor-General, shows the result of this 
leferenee: — 

" DowviNO Stbkit, July 3, 1879. 

" Mt Lobd, — Her Majesty's Government have 
givoi their attentive consideration to your 
leqocst, for their instructions with reference to 
the recommendation made by your. Ministers, 
that Mr. Letellier, the Lieutenant-Governor of 
(Mwcy ihoold be removed from his office. It 



will not have escaped your observation, in 
making this request^ that the constitutional 
question to which it relates is one affecting the 
internal afiairs of the Don^inion, and belongs 
to a class of subjects with which the Govern- 
ment and Parliament of Canada are fully com- 
petent to deal. I notice with satisfaction that, 
owing to the ability and patience with which 
the new Constitution has been made by the 
Canadian people to fulfil the objects with which 
it was framed, it has very rarely been found 
necessary to resort to the Imperial authority for 
assistance in any of those complications which 
might have been expected to arise during the 
first years of the Dominion j and 1 need not 
point out to you that such reference should only 
be made in circumstances of a very exceptional 
nature. I readily admit, however, that the 
principles involved in the particular case now 
before me are of more than ordinary importance. 
The true effect and intent of those sections of 
the British North America Act, 1867, which 
apply to it have been much discussed, and as 
this is the first case which has occurred under 
those sections, there is no precedent for your 
guidance. For this reason, though regretting 
that any cause should have arisen for the refer- 
ence now made to them, Her Majesty's Govern- 
ment approve the course which you have taken, 
on the responsibility and with the consent of 
your Ministers, and I will now proceed to con- 
vey to you the views which they have formed on 
the question submitted for their consideration. 
The several circumstances affecting the par. 
ticular case of Mr. Letellier have been fully 
stated in Sir John A. Macdonald's memorandum 
of April 14| in Lieutenant-Governor Letellier 's 
letter of April 18, and in communications which 
I have since received from Mr. Ijangevin, 
who, accompanied by Mr. Abbott, has come to 
this country for the purpose of supporting the 
advice given by the Government of which he 
is a member, and from Mr. Joly, who was 
similarly empowered to offer any explanations 
that might be required on the part of Mr. 
Letellier. If it had been the duty of Her 
Majesty's Government to decide whether Mr. 
Letellier ought or ought not to be removed, 
the reasons in favor of and against his removal 
would, I am confident, have been very ably and 
thoroughly put before them by Messrs. Langevin 
and Abbott) and by Mr. Joly. I have not^ how* 
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ever, had occasion to call for any argumento 
from either side on the merits of Mr. Letellier's 
case. The law does not empower Her Majesty's 
Qovemment to decide it, and they do not 
therefore propose to ezprebs any opinion with 
regard to it. Ton are aware that the powers 
given by the British North America Act, 1867, 
with respect to the removal of a Lieutenant- 
Governor from office, are vested, not in Her 
Majesty's Government, but in the Qovemor- 
Oeneral ; and I understand that it is merely in 
view of the important precedent which you 
consider may be established by your action in 
this instance, and the doubts which you enter- 
tain as to the meaning of the statute, that yon 
have asked for an authoritative expression of 
the opinion of Her Majesty's Government on 
the abstract question of the responsibilities and 
functions of the Governor-General, in relation 
to the Lieutenant-Governor of a Province undt^r 
the British North America Act^ 1867. The 
main principles determining the position of 
the Lieutenant-Governor of a Province, in the 
matter now under consideration are plain. 
There can be no doubt that he has an un- 
questionable constitutional right to dismiss his 
Provincial Ministers, if from any cause he feels 
it incumbent upon him to do so. In the 
exercise of this right, as of any other of his 
functions, he should, of course, maintain the 
impartiality towards rival political parties 
which is essential to the proper performance of 
the duties of his office ; and for any action he 
may take, he is, under the 69th section of the 
Act, directly responsible to the Governor- 
General. This brings me at once to the point 
with which alone I have now to deal^ namely, 
whether in deciding, whether the conduct of a 
Lieutenaut-OoviTnor merits removal from 
office, it would be right and sufficient for the 
Governor-General, as in any ordinary matter of 
administration, simply to follow the advice of 
his Ministers, or whether he is placed by the 
special provisions of the statute under an 
obligation to act upon his own individual 
Judgment. With reference to this question it 
has been noticed that while under section 58 of 
the Act, the appointment ot the Lieutenant- 
Governor is to be made <by the Governor- 
General in Council, by instrument under the 
Great Seal of Canada,' section 69 provides that 
« a Lieutenant-Governor shall hold office during 



the pleasure of the Governor-General :* and 
much stress has been laid upon the supposed 
intention of the Legislature, in thus varying 
the language of these sections. But it must bo 
remembered that other powers vested in a 
similar way by the statute in the Governor- 
General were clearly intended to be, and in 
practice are, exercised by and with the advice 
of his Ministers ; and though the position of a 
Governor-General would entitle his views on 
such a subject as that now under consideration 
to peculiar weight, yet Her Majesty's Govern- 
ment do not find anything in the circumstances 
which would Justify him in departing in this 
instance from the general rule, and doclining 
to follow the decided and sustained opinion of 
his Ministers, who are responsible for the peace 
and good government of the whole Dominion 
to the Parliament to which, according to the 
69th section of the statute, the cause assigned 
for the removal of a Lieutenant-Governor must 
be communicated. Her Majesty's Government 
therefore can only desire you to request your 
Ministers again to consider the action to be 
taken in the case of Mr. Letellier. It will be 
proper that you should, in the first instance, 
invite them to inform you whether the views, 
as expressed in Sir J. A. Macdonald's memoran- 
dum, are in any way modified after perusal of 
this despatch, and after examination of the 
circumstances now existing, which since the 
date of that memorandum may have so 
materially changed as to make it in their 
opinion no longer necessary for the advantage, 
good government, or contentment of the Pro- 
vince that so serious a step should be taken as 
the removal of a Lieutenant-Governor from 
office. It will, I am confident, be clearly borne 
in mind that it was the spirit and intention of 
the British North America Act, 1867, that the 
tenure of the high office of Lieutenant-Gov- 
ernor should, as a rule, endure for the term of 
years specially mentioned, and that not only 
should the power of removal never be exercised, 
except for grave cause, but that the fact that 
the political opinion of a Lieutenant-Governor 
had not been, during his former career, in 
accordance with those held by any Dominion 
Ministry, who might happen to succeed to 
power during his term of office, would afibrd no 
reason for its exercise. The political antec^ 
dents and present position of nearly all the 
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Lieatenaai-GoTeroon now holding office, prore 
that the correctness of this view has heen 
hitherto recognized in practice ; and I cannot 
doabt that yonr advisers, from the opinions they 
hATe expressed, wonld he equally ready with 
the Ute GoTemment to appreciate the objections 
to any action which might tend to weaken its 
influence in the future. I have directed your 
attention particularly to this point, because it 
appears to me to be important that, in consider- 
ing a case which may be referred to hereafter 
as a precedent, the true constitutional position 
of a Lieutenant-Governor should be defined. 
The whole subject may, I am satisfied, now be 
once more reviewed with advantage, and I 
cannot but think that the interval which has 
elapsed (and wbich has from various causes 
been unavoidable) may have been useful in 
affording means for a thorough comprehension 
of a very complicated question, and iu allowing 
time tor the strong feelings on both sides, which, 
I regret to observe, have been often too bitterly 
•zpressed, to subside. 

« I have, Ac, 

" H. E. HICKS-BEACH. 
<*Th6 Bight Hon. the Marquis of Lome.** 

On receipt of this despatch, the Govvmor- 
Oeneral acquiesced in the suggestion of his 
Ministers, and Mr. Letellier was removed from 
office. The following was the notification ad- 
dressed to him : — 

QucBBC. 25th July, 1879. 
A tka Hon. Imc LutUier de St. JuH, 

Spenctr Wood, Quebec: 
&K,— I am oommanded by Hia Ezeellenoy the Oor- 
cmor-General to inform yoo that, by order of His 
BxeeUsDcy-iD'Coanoil, passed this date, yon are re- 
Bored from the office of LieuteoaDt-Qoveraor of the 
ProTince of Qaebeo, and that the caose aasigned for 
raehremova*, in conformity with the proyieions of the 
ISih seetion of the British North America Act of 
18S7,iB that after the vote of the Hou^e of Commons 
of the Ust sesaioo, and that of the Senate daring the 
preoediDg setsion relative to your conduct as Lien- 
teoaQt-Goreraor, yoar uf efnlnees as such has eeaaed. 
I have the honor to be, 

Tour moat hamble and obedicDt eervant, 

h'DuUABO J. Lanoevin, 
Under-Secretary of State. 

The Legislative Assembly of Quebec, which 
vas in session at the time, on being Informed 
of the removal, adjourned, on motion of the 
Pieauer. 



HOTES or CASES. 

COURT OF QUEENS BENCH. 

MoNTBiAL, Dec. 14, 1878. 
Sir A. A. DoBiON, C.J., Monk, Bakbat, Tissaa 
and Cboss, JJ. 

M., O. k 0. Railway Co., appellants, and 
BouBOOiN, respondent. 

Atoard of Arbilratort — VoffuenetM qf Awards A 
monthly payment cannot be awarded. 

The appellants, in the construction of their 
railway, found it necessary to take possession of 
a portion of a quarry which was under lease to 
the respondent. Proceedings in expropriation 
were adopted under the Railway Act, 1868, and 
the rights of both proprietor and lessee were 
valuc'i by commissioners. The award in favor of 
the lessee was alone in question. He was award- 
ed the sum of $36,013, aud, in addition, the 
sum of $100 a month until the Company should 
have opened the water course by which the 
adjacent quarries were drained, and constructed 
a culvert to protect the water course. 

This award was set aside in appeal (Tessier, 
J., efiM.), the reason being that the amount of 
the award was not fixed and determined, but 
consisted in part of a monthly rent, or the doing 
of certain work. The judgment of the Court 
below, which had sustained the award, was 
reversed. 

De Belief euilU j* Turgeon^ for appellants. 

Doutre j* Doutrey for respondent 



COURT OF QUEEN'S BENCH. 
[In Chambere.j 

MoiTTBXAL, Feb. 27, 1879. 
BorboWman et al., appellants, and Anocts et a1., 
respondents. 

Appeal in Ineolveney eatu — yo appeal lies to the 
Supreme Court from final judgment <if the Court 
qf Queen^a Bench since the paeeing of 40 Vict. 
(Can.) eh. 27. 

The appellants moved to be allowed to appeal 
to the Supreme Court, from a judgment of the 
Court of Queen's Bench, confirming the judg- 
ment of the Superior Court {anU^ p. 92.) 

The Chixf Jubticb. before whom the applica- 
tion was made in Chambers, refused leave to 
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appeal, on the ground that under 40 Vict. ch. 
27, 8. 28, the Judgment of the Court of Queen's 
Bench in insolvency cases is final. 

Kerr ^ Carter^ for appellants. 

Bethune j* Beihunty for respondents. 



8UPBBI0B COUBT. 

MovTRLAL, Feb. 8, 1879. 
Unov Bahx or L. C. ▼. Ortaeio Bank. 

BiU <if Exchange — Drawer it bound to notify drawee 
ef draftM — Om branch (^ a bank paying a draft 
drawn on it by another branch is bound by such 
payment ae regards an innocent third party^ though 
the amount qfthc draft wot inereased. 
One Deton, on the 19th of September, 1877, 
obtained from the Union Bank at Quebec a bill 
of exchange for $26, drawn upon the agency of 
the bank at Montreal. The draft was payable 
on demand, with or without further advice, to 
Deton's order. The amount was altered from $25 
to $5,000, and it was then offered by Deton on 
deposit to the Ontario Bank at Montreal. The 
latter bank received it on deposit, stipulating 
that Deton was not to draw against the amount 
until the draft had been accepted by the Union 
Bank. It was sent over to the branch of the 
Union Bank, at Montreal, which had received 
no advice of the draft, and the officers suppos- 
ing that it was all right, paid the amount to the 
Ontario Bank. The latter then cashed a check 
of Deton for $3,500. Subsequently, the forgery 
was discovered, and Deton escaped from the 
country. The question was, which bank should 
lose the $3,500, (the Ontario Bank offering to 
refund the $1,500 which remained on deposit 
with them.) 

JiTTt, J., held that the Ontario Bank had 
taken all necessary precautions for its protec- 
tion, and the fr^md was successful only because 
the Union Bank office at Quebec had failed to 
notify its agency at Montreal of the draft which 
had been drawn on it. Under these circum- 
stances the claim of the Union Bank to be 
repaid the amount by which the draft had been 
increased, must be rejected. 

O. B, Cramp (jrith him T, W. Ritchie, Q.C.^) 
for plaintiffs. 

Abbatty Tait, Wothenpocn f Abbott, for defend- 
ants. 



MoVTBKO., Feb. 22, 1879. 

Dbbicartbau v. Pipiir, and Pspik, opposant. 
Venditioni Exponas — Opposition — C. P. 664. 

The opposant had filed an opposition afin de 
distraire to an execution. This opposition hav- 
ing been withdrawn (on plaintiffs motion that 
it be rejected) on account of irregularities, the 
plaintiff sued out a venditioni esqtonas. The op- 
posant then filed another opposition afin de dts- 
trairey for which a judge's order had been ob- 
tained. .* 

The plaintiff, under C. P. 664, as amended by 
34 Vice, c. 4, s. 8, moved to reject this opposition, 
on the ground that it was not for reasons sub- 
sequent to the proceedings by which the sale 
had been stopped in the first instance. 

ToRKAvcE, J., granted the motion, referring to 
the report of Abbott v. Montreal ^ Bytown Bail- 
way Co,y I L. C. J. 1, and 6 L. C. B. 128. 

De Montigny, for plaintiff. 

Roy, for opposant. 



MoNTRSAL, Feb. 28, 1879. 
In re Fautbdx, insolvent, Bbausolbil et al., 

assignees, and Fibhsr et al., petitioners. 
Insolvent — Ur^aid vendors cannot recover possession 

of goods which have been delivered to the insolvent 

be/ore the issue of the writ qf attachment. 

The petitioners, unpaid vendors, asked that 
certain goods which had been delivered by them 
to the insolvent the day before the writ of at- 
tachment issued, be given back to them. 

Mackat, J., said that the Court had been asked 
to keep back the judgment in this case until the 
report of the case of Henderson ^ Trefsblayy 2lBt 
Jurist, had been examined. When he came to 
look at that case, he found that it arose in 1874, 
before the present Insolvent Act was passed, 
and it was decided under the Coutume de Purts. 
Reference had also been made to the case of 
Batchett ^ Oooderham, reported in the same vol- 
ume of the Jurist. But that case was not like 
this. There Hatchette, the bankrupt, never 
had possession of the goods. They were sent to 
him, but at the time of his insolvemsy were in 
bond, and were never properly delivered to him. 
Here the goods were delivered to the insblvent 
the day before the attachment issued. Subse- 
quently, the insolvent, desirmg to do justice to 
the vendors, told them that the goods had not 
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be«n unpacked, and advised them to take steps 
to lecover them. What were the rights of the 
unpaid Tender now in Canada? Section 82 of 
the Insolvent Act had settled the matter : *< In 
the preparation of the dividend shet-t due regard 
shall he had to the rank and privilege of eveiy 
creditor, which rank and privilege, upon what- 
ever they may legally he founded, shall not he 
distarhed hy the provisions of this act, except 
in the Province of Quebec, where the privilege 
of the unpaid vendor shall cease after the de- 
livery of the goods sold." Here was a special 
exception which provided that in the Province 
of Quebec there shall be disturbance of the 
privilege : so that the claim of the petitioner 
was weak. Since the Act of 1875 there had 
been no case before the courts in which such a 
pretension as his had been maintained. By the 
judgment, therefore, the petition would be re- 
jected with costs, on the ground that the goods 
in this case had been delivered, and the vendee 
not having notified the vendors that they were 
not accepted, the property in the goods passed 
to the assignee, and the vendors had no right to 
get them back, seeing that Sect. 82 of the In- 
solvent Act of 1875 is positive, that in this 
Province the privilege of the unpaid vendor 
ceases from the delivery of tne goods. 

MaemtuUTf Hall if Oreenshieldtf for petitioners. 

Oeofrum ^ Co., for assignee. 



Shxridax v. Hbnhxssit. 

Afldant/or capiaa — Place and time </ incurring 

mdabtedneu. 

The defendant petitioned to quash the capiat 
on the following, among other groun is : — 1. The 
plaintiff's affidavit did not state that defendant 
was pmonaUy indebted to him. 2. The affida- 
vit did not state where or when the cause of 
action anyie. 3. The conclusions of the decla- 
ration did not ask that defendant be condemn- 
ed in any sum whatever. 

JittI, J., held that the omission of the word 
personally was not fotal, where it appeared 
otherwise by the affidavit, as in this case, that 
the debt of the defendant was a personal one ; 
—7 L.C.R 425. 

As to the second point, it was not necessary 
to allege where or when the debt was contract- 
ed ;—iriir<ufrtM ^ Bowret, 2 L.N. 54 ', 22 L.OJ. 
130. Lastly, as to the differences between the 



affidavit and the declaration, it was true that 
the declaration did not conclude for any sum 
whatever against defendant, but this was an 
objection which could not be urged on a 
petition to quash ; — C. P. 819. The petition 
was, therefore, rejected. 

KelUr j- MeCorkiU, for plaintiff. 

Doherty j* DohsHyf for defendant. 



Mabsax dit Laphrbis v. Tkssiib \ Fabjobb, T. 8., 
and DupuT, opposant. 

Sennee qf Saitie-arritf unleu judgment hoe been 
rendered, mainiaininff t^ be/ore intolceney €/ 
defendant^ do^a not prevent numiet/rom veHing 
in aaeignee. 

The opposant Dupuy, who had been duly 
appointed assignee to the defendant's estate, 
made a tieree opposition, asking that the judg- 
ment maintaining the taiaie-^rrSt be set aside. 
The eaiiie-arrit was served on the defendant 
and the tiere taiai before the writ of attachment 
issued, but the judgment validating the tauM- 
arrH was not rendered until some time after- 
wards. 

Maokay, J. The question was whether the 
service of a aaieie^rrit, attaching monies due to 
the insolvent, gave the plaintiff a title superior 
to that of the assignee. The Court was of 
opinion that it did not. The return of the writ 
of attachment, before any judgment was ren- 
dered on the aaieie-arrit, had the effect of vesting 
in the assignee the debt due by the tiere^aiai. 
The tieree appotUion of the assignee must, there- 
fore, be maintained, and the tiers- eaisi must be 
ordered to pay over to the assignee the amount 
of the judgment which was obtained against 
him. 

Doutre ^ Co., for opposant 

Zhihamel # Co., for plaintifll 



HoHTRBAL, March 31, 1879. 
ViHTUi V. Ward et al. 

Capias hy one <Uien against another^ for debt tncur- 
red abroad. 
The parlies in this cause, plaintiff and defen- 
dants, were domiciled in the United States, and 
were temporarily in Montreal on a professional 
tour as travelling actors. The capias was issued 
by an employee of the troupe under a conbtict 



134 



THE XEGAL NEWS. 



entered into in the United States, and the affi- 
davit alleged that defendants were immediately 
about to depart with intent to defraud. 

On motion to quash, 

Baintilli, J.| (in chambers) set aside the 
eapias^ holding that an alien who is here tem- 
porarily cannot issue a capiat against another 
alien who is going back to his own country, on 
an affidavit alleging departure with intent to 
defraud, &c. 

jffiUehiriion f Walker^ for plaintiff. 

Davidtonf Monk f CroUj for defendants. 



COURT OF REVIEW. 

Montreal, March 31, 1879. 
LoRAiroBB, Johnson, JiTTi, JJ. 

[From S. C. Montreal. 
In re QfiNiRSUZ, insolvent, Qoanov et al., claim- 
ants, and La Socifiri di Conbtruotzon Mi- 
TBOPOLiTAiNi, contesting. 

Hypothecary creditor U not entitUd to inUrut qfUr 
date <if acHudication <if property. 

The question in this case was whether the 
claimants were entitled to be collocated for in- 
terest on their hypothecary claim after the date 
of adjudication. In giving the Judgment which 
was now brought under Review, Torrance, J., 
remarked that the general rule, C.P. 734, is 
that interest is collocated only up to the day on 
which the immoveable is adjudged. But the 
claimants answered that this rule was not ap. 
plicable here, because the party contesting the 
collocation of the claimant for interest was the 
adjudicaiaire, who did not pay the purchase 
money at the time, but gave a bond that it 
would be paid on the day fixed in the dividend 
sheet, with interest from the date of the adjudi- 
cation. As there appeared to be no other 
claimant, if the claimants did not get interest 
alter the date of the adjudication it would go 
to the contestant, who would thus have had 
both the enjoyment of the land and interest on 
the price of it Under these circumstances the 
collocation in favor of Gordon was maintained. 

In Review, Art. 734 C.P. was held to preclude 
the claim of the hypothecary creditor to be col- 
located for interest after the date of the adjudi- 
cation. The judgment was in the following 
tenns:— 



<< La oour, etc. . . . 

" Consid6rant qu*en vertu de Particle 734, du 
Code de Procedure Civile et la pratique suivie 
avant comme depuis la promulgation de ce 
Code, dont la clause 77 de Pacte de faillite de 
1875 a appliqu6 la dis[>osition aux distributions 
en frdllite, nul cr^ncier hypoth^caire ne doit 
dtre colloqu6 pour des int^rdts subs6quent8 k 
Pa^judication sur le capital de sa creance ; 

« Consid6rant que sur Pexpropriation Immo- 
bili^re le cr6ancier hypoth^caire qui se porte 
adjudicataire et qui, an lieu de donner son prix, 
donne le cautionnement qui lui est loisible en 
pareil cas, ne doit pas de piano et de plein droit 
d'int^rdt sur son prix d'ad judication, et que dans 
le cas oil sur son cautionnement ii anrait pro- 
mis payer semblables iut^rdts, supposant que 
cette promesse fut conclusive contre lui, ce qui 
est douteux, tels interdts ne devraient pas dtre 
imputes sur les int6rdts des capitaux des cr6an- 
ciers colloquys devenus dus ou pr6tendu8 6tre 
dus sub86quemment k Tadjudication, mais que 
COS intSrdts deviaient dtre attribuds aux crean- 
ciers non colloqu6s pour la totality de leors 
cr6ances \ 

« Considdrant que dans le jugement contre 
lequel les contestants se sont inscrita en revi- 
sion, savoir le jugement .du trente d6cembre 
dernier (1878) qui a accord6 aux dits Dame 
Grace Gordon et consort la somme de $66.15 
pour interdts devenus dus sur leur creance depuis 
la date de Tadjudication jusqii'^ la date du projet 
de distribution, en rejetantla contestation de la 
dite Soci6t6 M6tropolitaine de Construction et 
confirmant la feuille de dividende du syndic, il 
y a erreur, infirme et annulle le dit jugement, et 
proc6dant k rendre celui qu'aurait dCt rendre la 
dite Cour en cette instance, retranche de Pitem de 
la collocation accord^e aux dits Dame Gordon 
et consort, la dite somme de $66.15, qui sera par 
le syndic distribute suivant les droits des crten- 
ciers et le princip« ci-haut 6nonc6 contre les dits 
Gordon et consort^ avec depens dans la dite Cour 
Sup^rieure contre les dits Dame Grace Gk>idon et 
consort en &veur de iadite contestante, et avec 
les d6pens de cette Cour de Revision contre les 
dits Dame Grace Gordon et consort en fiiveur 
de la dite contestante." 

Bethune j* Bethune, for claimants. 
F, 0. Rinfret^ for contestant 
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LoSAHGn, TOBBAHOB, JlTTl, JJ. 

BsTBUxri et al. t. Chablibois. 

[From 8. C, MontroaL 
Prtaeryjtion-^Arreart of rentet eonstituiet^^Proqf 

efinUrruptitm qf preteription. 

The judgment aoder review was rendered by 
the Superior Court, Montreal, Mackay, J., noted 
at p. 13 of this Tolume. 

The judgment had simply maintained the de- 
fendant's tender of five years' arrears of retitet, 
a&d had held all previous to the five years to 
be prescribed. 

In Review, thf s judgment was reformed. The 
prescription applicable to arrears of eenMet renUt 
(now renUt consUtuitB) before the Code was held 
to be the thirty years prescription, and since 
the Code that of five years. The plaintifis were 
therefore allowed all arrears before the Code, 
besides the five years' arrears tendered. On the 
question of intermption, the Court of Review 
confirmed the judgment of the Court below^ 
that interruption of prescription as respects 
urears amounting in the aggregate to more 
than $50, cannot be proved by verbal testimony. 

Jr. B. Bgthune, for plaintiffs. 

Otsfrion 4) Oo,, for defendant. 



RECENT ENOLISH DECISIONS. 

Skipping and AdmiraUy.^'l. A ship having 
been illegally arrested and brought back to 
port while on a voyage, oo a warrant, held, that 
a new warrant to detain her, sued out by parties 
acting in the interest of the previous plaintiffs, 
was illegal, and must be vacated. — JSorjeston v. 
Cariberf, 3 App. Cas. 1 322. 

2. A foreign ship, while on her voyage from 
a Scotch port, but still within the land jurisdic- 
tion, was arrested on an action, and brought 
beck and dismantled, without the consent of 
the captain. Beld^ invalid. — Boryerton v. Carl' 
herg^ 3 App. Cas. 1316. 

Slander. — An editor had been convicted of 
stealing feathers and had been sentenced to 
tweWe months' penal labor as a felon, which 
sentence he had duly served out. Afterwards 
a brother editor called him a " felon editor,'' and 
justified by asserting the above facts. Repli- 
cstlon, that as he, the convict^ had served out 
his sentence, he was no longer ** ft- Ion." On 
desunrer, keld, a good reply. — Lsyman v. Lati- 
«w,3Sx. D. 362; ■. c. 3 Sx. D. 16. 



Solicitor, -^l, W. held a mortgage for £4,600 
on land, and ^made a further advance of £400 
on condition that an adjoining piece of sub- 
sequently acquired land should be included in 
the mortgage. A lien on this piece for £46 was 
overlooked by W.'s solicitor, and W. bad to pay 
this sum to clear the title upon a sale of the 
property. Beld^ negligence in the solicitor, and 
the measure of damages was £46. — Wkiteman v. 
ifawibifM, 4 C. P. D. 13. 

2. Where a suit was compromised, and each 
party was to pay his own costs, the plaintiff 
complained that, by the negligence of his 
solicitor, his costs had been unnecessarily in- 
crea^. Heldy that such a question could not be 
considered on a motion for taxation of costs. — 
The Papa de Roeiie^ 3 P. D. 160. 

3. The undertaking ot a solicitor to conduct 
the matters of a creditor in bankruptcy pro. 
ceedings is not necessarily an entire contract 
on which, according to the old rule, he may 
receive nothing except actual disbursements, 
until the business is finally concluded.— /n re 
Ball, 9 Ch. D. 638. 

rax.— A stamp duty on insurance policies, 
with a provision that the policies may be de- 
clared void if the stamp is not affixed, is not a 
direct tax. Calling it a "licence" does not 
change its character.— Qim^sc v. Queen Int. Co., 
3 App. Cas. 1090. 

Trademark. — ^W. was an English cotton manu- 
facturer, O., a merchant in Rangoon, and R., a 
commission merchant at Manchester. They 
made an agreement by which W.'s goods should 
be shipped through R. to G., and introduced 
into India. W. was to pay G. a conunission, 
and G., in turn, allowed R. one. R. super- 
intended the bleaching and finishing of the 
goods, but at W.'s expense. They agreed on a 
mark to distinguish the goods. This was made 
up of R.'s arms and name, a symbol of an 
elephant before used by G., and some lettering 
purporting to have come from W. The ar- 
rangement was quite new. After seven yeard' 
business under these arrangements, W. ceased 
sending goods through R., and sent them through 
F., who retained the same device, except that 
the name of F. stood in place of that of R. R. 
continued to export, using the old device. On 
cross-actions for ix^unction, held, that nobody 
was entitled to the exclusive use of the device 
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flnt used tinder the agreement between B., O., 
imd W.-^Rohituon ▼. Iknlay. Firnlay t. Rthm- 
Mil, 9 Ch. D. 487. 

TWipotf.— Appellants were fox-hnntingf and, 
attempting to paisae the fox upon the land of 
the reepondent, he resisted, and they committed 
an assault upon him, for which they were fined.. 
SM^ cdrrect. A man has no right to go on the 
land of another in inviium for such a purpose. 
Oundry y. FeUham (I T. B. 334), and remark of 
Bbook^ J. ;(Year Book, 12 Hen. VIII. p. 10),- 
discubsed. — Paul y. Swmmerhayu^ 4 Q. B. D. 9. 

Vendor and Purchater. — ^The plaintiflt, J., em- 
ployed L. to ma&e one hundred wagons at XI 8 
each, according to a sample. Plaintiff had 
previously contracted with W. to furnish him 
the wagons at X21 10a. each. L., in turn, em- 
ployed the W. Co. to make the wagons at £11 
each. Subsequently, the W. Co. arranged with 
the plaintiff to charge him direct for the wagons. 
L. assented to this. Some wagons were after- 
wards delivered by the W. Co. to the defendant 
railway company to the order of the plaintiff. 
The plaintiff wrote the W. Co. that the custom- 
Ms complained of the wagons, as not up to 
tfample. Later, while thirty-eight wagons were 
lying at the station to plaintiff's order, he wrote 
the W. Co., enclosing a letter from him to L., in 
whioh he said he would dispose of the wagons 
«tthe best price obtainable, as they were un. 
«atlafibotory to the buyers, and hold L. respon- 
tible. L. had previously written the W. Go. 
that) as the wagons were unsatisfactory and not 
Moording to sample, be would have nothing 
SMie to do with them, and hold the W. Co. 
«B8wer&ble. The Jury found that L. njected 
the wagons. The wagons were held by the 
lailway company to the order of the plaintiff, 
bnt, in spite of express notice to deliver them 
to no one else, the company delivered them to 
the W. Co. In an action for conversion against 
the W. Co. and the railway company, hM that 
the property in the goods and the right to 
possession being in the plainti£^ he could 
Yeoover against both defendants ; and the 
measure of damages was the ftill value of the 
goods, according to the general rule in trover 
against strangers. — Jolmton v. Tht Lanauhire 
# York%km RaUmay Co. and Tht Wifon W^an 
Oo, Limiiid, 3 0. F. D. 499. 



RECENT UNITED STA2ES DECISIONS. 

4>(pom(.— -The cashier of a national bank re- 
ceived bonds on ^>ecial deposit; afterwards 
they were stolen, through the gross negligence 
of the bank, ffeldj that the bank was liable to 
the depositor for the loss. — Airtf Naiumal Bank 
f^CarliaU v. Graham^ 85 Penn. St. 91. 

Imuraneet Life. — 1. Plaintiff procured deien- 
dants to insure for bis benefit the life of his 
nephew. In an action to recover the insurance, 
heldy first^ that plaintiff had not, merely by vir- 
tue of his relationship, an insurable intereat in 
his nephew's life; secondly, that the burden 
was on him to show a pecuniaiy intere8t.-~£tfi- 
yleton v. St Louie Mut. Iru. Co.j 66 Mo., 63. 

2. A policy was conditioned to be void if the 
assured died of a disease induced or aggravated 
by intemperance. On the issue wljether the 
policy was forfeited by reason of a breach of 
this condition, held^ that the burden of proof 
was on the insurers.— Fan Valkenbury v. Ameri' 
can Popular Life Ine. Co., 70 N. Y., 605. 

Ineuraneef Marine. — ^A policy of insuranoe on 
a vessel by its terms was to be in force for a 
year, << unless sooner terminated or made Void 
by conditions hereinafter expressed ; with per- 
mission to navigate" certain rivers named. 
There was no express condition defeating the 
insuranoe if the vessel went elsewhere. She 
went on another river, returned to one of the 
permitted rivers, and was afterwards destroyed 
by fire. Held, that the insurers were liable. — 
Wilkine v. Tobaeeo Ine. Co., 30 Ohio St., 318. 

Jury. — Indictment for murder, in two counts. 
The jury brought in a general verdict of guilty, 
and were told that they were discharged ; but, 
before they had all left their seats, were called 
back by the Court, and told to amend their tw. 
diet by finding on each count separately, which 
they did. Held, regular — Le^dle v. The State, 
32 Ark., 586. 

Landlord and tenant. — A tenement house had 
a fire escape attached to it, as required by city 
ordinance. A tenant's child, without license o 
the landlord, went upon the fire-escape, and was 
injured by reason of its unsafe condition. Seld, 
that the landlord was bound, as between him- 
self and the tenant, to keep the fire escape in 
proper repair for use as such, but not for use as 
a balcony; and that he was not liable for tha 
chad's inJQij.^MejUpin$ v. PoweU, 70 N.Y, 126. 
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UABILITT OF INNOCENT PARTY 
FOR FRAUD OF ANOTHER, 

ENeUBH HIGH COURT OF JUSTICE, QUERN'S 
BENCH DIVISION, JUNE 10, 1879. 



Baboocx ▼. Lawbov. 

Whcraoftwo innooent partiM one moat saffer from 
Um fnnd of a third, the Iom should fall on the 
one who enabled the third party to oommit the 
fraod. 

PlaintiiEi had lent to D. D. k Sons their aooeptanees 
for £ll;500, taking a memorandum in this form : 
**Af Mearity for the due fulfilment on our part of 
this undertaking, we have warehoused in your 
name sundry lots of flour, and in consideration of 
your deliTering to us* or our order, said flour as 
sold, we further undertake to specifically pay you 
proceeds of all sales thereof immediately on their 
receipt. D. D. k Sons." This undertaking was 
renewed upon the acceptances falling due. Sub- 
sequently the defendants, in entire ignorance of 
the above facts, and believing the flour to be the 
property of D. D. k Sons, Agreed to advance a 
sum of £2,600 on the security of the flour, but on 
the terms that they were to have absolute posses- 
sion of the flour and to have power to sell it 

D. D. k Sons then fraudulently misrepresented to 
plaintiffs that they bad found a purchaser for the 
fionr and would hand over to them the amount 
reoeived as the price; whereupon the plaintiffii 
were induced to part with the possession of the 
fionr, and for that purpose gave a delivery order 
to D. D. iE Sons. The defendants having obtained 
possession of the flour and sold it, this action was 
brought to recover its value. Heldt that as the 
floor had been given up by the plaintiffs to D. D. i; 
Sons conformably to the contract to sell as their 
own, the special property vested in the plaintiffs 
as pledgees, if any, was intentionally surrendered, 
and though such surrender might have been 
revoked as having been obtained by fraud so long 
as the goods remained in the hands of the pledgors, 
when once the property in them had been trans- 
ferred for good consideration to a bona fide trans- 
feree, the latter acquired an indefeasible title. 
BM, also, that the platntiflc8» having put it in the 
power of D. D. k Sons to commit the fraud? must 
be the sufferers rather than the defendants, who 
were merely innocent transferees for value. 

This was a special oase, stated in an action 
hnnight by the plaintiflfs against the defendants 
to recover the Talue of certain flour. 



The fiM^ts are fiilly set out in the Judgment of 
the court. 

T. H. James {BeneheU, Q. C, with him), for 
plaintiffs, cited HaUiday y. siilgaU^ 18 L. T. 
Rep. (N. 6.) 656; L. R., 3 Ex. 299; Cmdyy. 
Idnduy, 38 L. T. Rep. (N. S.) 573 ; L. R. 3 App. 
Cas. 459 ; King^ford y. Merry^ 28 L. T. Rep. (0. 
S.) 236 : 1 H. & N. 603 ; RoberU Y. WyaU, 2 
Taunt 268 ; HoUin$ v. FawUr^ 33 L. T. Rep. 
(N. S.) 73 ; L. R., 7 H. of L. Cas. 757. 

CoUn^ Q. C. (Wart with him), for defendants, 
cited Kniffhis y. W^en, 23 L. T. Rep. (N. 8.) 
610 ; L. R., 5 Q. B. 660 ; Vieksrs y. Arte, L. R., 
2 8c. App. 116 ; WMu v. Oarden, 17 L. T. Rep. 
(O. 8.) 64 ; 10 C. B. 919 ; AtUnborauffh y. St. 
Kaiharint^M Dock Co,^ 38 L. T. Rep. (N. 8.) 404 ; 
L. R., 3 G. P. Div. 450 ; Peau v. Ohahec, 15 L. 
T. Rep. (N. 8.) 6 ; L. R., 1 P. C. 219; ifoycs y. 
Newingtofiy 39 L. T. Rep. (N. 8.) 535 ; L. R., 4 
Q. B. DiY. 35 ; Root v. French^ 13 Wend. 670. 

CooKBfTRN, C. J. This was an action for the 
wrongful conversion of a quantity of flour alleg- 
ed to be the property of the plaintiffs. The 
fiBu;ts were shortly these: The plaintifib, who 
are merchants at Liverpool, had lent to the 
firm of Denis Daly and Sons, also merchants at 
Liverpool, their acceptances for the sum of 
£11,600 (for which Denis Daly h Sons under- 
took to provide at or before maturity), on the 
security of certain flour, a memorandum as to 
such security being given by Denis Daly k Sons 
in these terms : ^ As security for the due fulfill- 
ment on our part of this undertaking, we have 
warehoused in your name sundry lots of flour, 
and in consideration of your delivering to us or 
our order said flour as sold, we further under- 
take to specifically pay you proceeds of all sales 
thereof immediately on their receipt." The 
flour was accordingly warehoused in the name 
of the plaintifis in a room let to them for the 
purpose, and of which they kept the key and 
paid the rent. Three of the acceptances thus 
given by the pUuntifiiB, amountins: in the whole 
to £6,500, having been in due time- provided for 
by Denis Daly k Sons, it was agreed between 
them and the plaintifis that the two remaining 
bills, for X2,500 each, should be renewed, which 
was accordingly done, a memorandum similar 
to the former one being again given by Denis 
Daly k Sons, whereby they undertook to pro- 
vide for the acceptances at or before msturity, 
with this addition : "As security for the due 
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falfiUment on our part of this undertaking, yon 
hold two lots of Baltic whites flonr, warehonsed 
in December and Janoary last." The Baltic 
whites flour thus mentioned consisted of 1,600 
sacks, being the flour originally pledged to the 
pUuntiflts. In the interval between the giving 
of these last-mentioned acceptances and the 
time of their becoming due, one of the flrm of 
Denis Daly k Sons, on the 13th of May, 1878, 
applied to the defendants to advance them a 
sum of £2,500 on the security of 1,500 sacks of 
flour deposited, as has been stated, with the 
plaintifis, but without in any way communicat- 
ing to them the €Eu;t of the flour having been so 
deposited. The defendants, in entire ignorance 
of this fact, and believing the flour to be the 
property of Denis Daly k Sons, agreed to ad- 
vance the £2,500 on the security of the flour, 
but on the terms that they were to have absolute 
possession of the flour, and to warehouse it in 
their own name, and to have power to sell it 
For the fraudulent purpose of obtaining possess- 
ion of the flour, so as to be able to give possess- 
ion of it to the defendants, Arthur Daly, one of 
the firm of Denis Daly k Sons, brought to the 
plaintifiiB, but unknown to the defendants, a 
memorandum in these terms : *< 14th May, 1878. 
We have sold Messrs. B. k J. Lawson 1,600 
sacks Baltic whites, payment as follows : <'£ 1,000 
upon delivery, £1,000 in fourteen days, £1,000 
in a month, which amounts we will hand you 
as received. D. Daly & Sons." The plaintiffo, 
by the fraudulent misrepresentation that Denis 
Daly k Sons had found a purchaser for the 
flour, and would hand over to them the amount 
to be received as the price, were induced to 
part with the possession of the flour, and for 
that purpose gave, as requested, on the 14th of 
May, a delivery order to Denis Daly k Sons ; 
and subsequently addressed a written direction 
to the landlord of the warehouse, which they 
delivered to Arthur Daly, to transfer the room 
in which the flour was deposited to Lawson k 
Co., which was accordingly done. The defend- 
ants, on the same day that the delivery order 
was given by the plaintiflis to Denis Daly k 
Sons, namely, the 14th May, advanced to Denis 
Daly & Sons the sum of £1,725, and on the 
next day the further sum of £776 in cash. It 
is stated in the case that the fraudulent memor- 
andum of the sale to the defendants, by which 
the plaintifis were induced to give the delivery 



order for the flour, was brought to them by 
Arthur Daly after banking hours on the 14th, 
from which it may be inferred that the £1,725 
advanced by the defendants to Denis Daly & 
Sons on that day was advanced before the 
possession ot the flour had been given up to the 
latter by the pUuntiffs. Possession of the flour 
having been transferred to defendants, they, 
between the 18th May and the ist June, by 
virtue of the right to sell vested in them by the 
agreement with Denis Daly & Sons, sold the 
flour in the Liverpool market for sums amount- 
ing in the whole to £2,647 10«. 3d, and the 
flour was delivered to the respective purchasers. 
Of the £2,500 thus advanced by the defendants 
to DeniB Daly & Sons, £500 was paid by the 
latter to the plaintiffs, as part of the price re- 
ceived on the sale of the flour. But the plain- 
tiffs have received no further payment, and 
Denis Daly k Sons have become bankrupts. 
We have in this case to discharge the unpleas- 
ant duty of deciding on which of two innocent 
parties the loss, occasioned to one or other of 
them by the fraud of a third, shall fidl. In dis- 
charging such a duty, a court, to use the words 
of Lord Cairns in Cundy v. LincUay^Q L.N. 351) 
^(can do no more than apply rigorously the 
settled and well-known rules of the law.** Un- 
fortunately, however, some difficulty presents 
itself in the present case in applying the law. 
For the case is, so for as we are aware, tut yen^ru, 
the contract out of which the claim of the 
plaintiffs arises being of an altogether excep- 
tional character. The contract is not one in 
which goods are deposited upon the ordinary 
terms incidental to a bailment of pledge, namely, 
that the thing pledged shall remain in the 
possession of the pledgee until the engagement 
of the pledgor, which It was given to insure, 
has been fulfilled. Here the pledgors, when 
they find a purchaser, are to have possession of 
the thing pledged, in order to sell it, not in the 
name, or even on behalf of the pledgees, but as 
their own, subject only to the condition of 
handing over the proceeds in liquidation of the 
debt. It may be doubted whether under such a 
contract any special property, however limited, 
vested in the pledgees, or whether their right 
was not limited to the possession and custody 
of the goods, so as to secure to them the know- 
ledge of any sale which the owners might be 
able to make, and so to afford them the Oppor- 
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tonjtf of insigting on the price Ifeing handed 
ova to them as soon as paid. Assuming, how- 
erer, that under itie contract with Denis Daly 
& Sons the plaintifis acquired as pledgees, a 
ipecial property in the flour deposited in their 
name, it was subject to the right of the pledgors 
to hare the flour giyen up to them on their 
finding a purchaser for the purpose of the sale by 
them as owners, without any intervention on 
the part of the pledgees. If, having obtained 
the goods for the purpose of selling them, and 
having sold them, the pledgors had kept the 
price instead of handing it over to the pledgees, 
the latter could not have disputed the title of 
the buyer, and would have had no remedy ex- 
cept by action against the pledgors for breach 
of contnct. In compliance with the agreement, 
the flour was delivered by the plaintiffs to 
Denis Daly k Sons, the pledgors, with the full 
iatention that they should sell it as their own 
and make a good title to it to their vendees. It 
ii true that the possession of the goods was 
obtained by the fraud of the pledgors, but this 
appears to us to make no difference in the re- 
rali The flour having been giv«n up by the 
plaintifis to Denis Daly k Sons, conformably to 
the contFact, to sell as their own, the special 
property vested in the plaintifib as pledgees, 
whatever it may have been, was intentionally 
Dineiidered; and the possession having been 
parted with, the contract of pledge was, at all 
events for the time being, at an end. The 
abandonment of the property in, and the sur- 
render of^ the thing pledged might, as between 
the pledgees and pledgors, have been revoked 
as having been obtained by fraud, so long as 
the goods remained in the hands of the pledgors. 
But wheOj prior to any such revocation, the 
property in the goods had been transferred by 
the owners for good consideration to a bona fide 
transferee, the latter acquired, as it appears to 
08, an indefeasible title. The analogy to a case 
of sale where the vendor is induced to part with 
his property by fraud appears to us complete ; 
and the principle laid down by the Court of 
Common Pleas in WMu v. Garden, ubi sup., and 
by the House of Lords in Cundy v. Idndiay, ubi 
tup^ and acted upon by this court in Moyee v. 
NhoinffUm, vbi mp.^ is, we think, applicable to 
the case before us; and we are therefore of 
opinion that the defendants acquired a good 
titie to the flour by their contract with Denis 



Daly k Sons. Our view of the case being 
founded on the assumption that the property in 
the goods became, by the act of the pledgees, 
revested in the pledgors, it makes no difference 
that the goods, having been parted with by the 
plaintiffs with a view to their being sold, were, 
instead of t>eing sold, pledged. The property 
having, by the act of the pledgees, become 
revested in the pledgors, the latter were as 
competent to dispose of the goods by way of 
pledge as by that of sale. Nor in this view of 
the case is it in any way material that the larger 
portion of the money advanced by the defend- 
ants to Denis Daly k Sons was paid (if we are 
to take the fiict to have been so) before the 
possession of the flour was given up by the 
plaintiffs. The property in the flour was made 
over to the defendants, and the possession of it 
given up to them, by Denis Daly k Sons, for 
good consideration, when the fall property in 
it was, as we think, in the latter, and the 
transfer took place by virtue of a contract 
whereby the money was to be advanced on the 
pledge of the goods. That the money was 
paid down before the goods were delivered, 
provided the property in the goods was in Denis 
Daly k Sons when, in fulfillment of the contract, 
they transferred the property in, and gave 
possession of, the flour, can make no difference. 
But there is a further ground on which we are 
of opinion that the defendants are entitled to 
our judgment. We are prepared to hold, as we 
intimated in Moyee v. NewingUmy ubi sup., that 
where one of two innocent parties must suffer 
from the fraud of a third, the loss should fiidl 
on the one who enabled the third party to com- 
mit the fraud. It has been so held by the 
Supreme Court of Judicature of the State of 
New York in a case of Root v. French^ 13 Wend. 
670. In ViekerM v. Hertz, L. R., 2 H. of L. Sc. 
116, Lord Chancellor Hatherley says : « If one 
person arms another with a Sjrmbol of property, 
he should be the sufferer, and not the person 
who gives credit to the operation and is misled 
by it." It is on this principle that the legisla- 
tion with reference to fraudulent sales made by 
footers or agents entrusted with the possession 
of goods or of the documents of title to goods 
has been based. It was on this ground that 
the Court of Session in Poehin v. Rohiwm, 3d 
Series, vol. 7, p. 622, and in Vickere v. Hertz, L. 
R., 2 H. of L. 8c. 116, independently of the 
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fftcton acts, and proceeding on geneml princi- 
ple8| decided in favor of an innocent porchaser. 
And though in Vickert y. JlerUf in the House 
of Lords, the case was decided in &yor of the 
defendant, as coming under the &ctors acts, 
Lord Colonsay expressly says that the judgment 
appealed from was well founded independently 
of those acts. Now, in the case before us, 
Denis Daly and Sons were allowed by the 
plaintifb to appear as the ostensible owners of 
the flour, an A to exercise uncontrolled domin- 
ion over it, without the plaintiffs, by interven. 
ing themselves in the transaction, as they 
might have done, securing themselves against 
any fraudulent conduct on the part of Denis 
Daly k Sons. It would therefore be in the 
highest degree unjust and inequitable that the 
defendants, Lawson & Co., who have innocently 
advanced money on the goods in the ordinary 
course of commercial dealing, should be suf. 
ferers through the improvident contract of the 
pUdntifb with Denis Daly & Sons, or want of 
proper caution on their part. We therefore on 
both grounds give judgment for the defendants. 



H0TE8 OF GASES. 

COURT OP QUEENS BENCH. 

[OBOWN 8IDI.] 

MoHTBBAL, April 22, 1879. 
Bboxna v. Paquit. 

Larcenjf at a eUrh^Cathier^Jjoreeny tffmomty m 

legal Under natee^Property of Bank tn aharee 

held M eoUaleral teeurity. 

Three indictments were presented against the 
defendant, who had been cashier of the Bank of 
Hochelaga. Motions having been made to quash 
the following judgment was rendered : — 

Rambat, J. Indictment, No. 134 ; larceny, as 
a clerk. This is a motion to quash, founded on 
two reasons :— First, that as the indictment 
contains the word « cashier " in brackets after 
the word ^ clerk," it discloses the fad that the 
indictment should have been for a misdemean- 
or, under Sect 82 of the Larceny Act, and not 
as a felony ; second, that as the sum of money, 
said to be stolen, is described, also in brackets, 
as << legal tender notes," that the description of 



the money is not sufficiency precise. It i 
to me it is a sufficient answer to these ob- 
jections to say, that the words in brackets 
might be struck out as surplusage, and the in- 
dictment would remain good. But in addition 
to this, the Court cannot presume that a cashier 
is not a clerk. That is a question for the jnry, 
under the guidance of the Court, when the evi- 
dence shall have established what the duties 
of the particular cashier were. Again, I am 
not prepared to adopt the view expressed by 
the learned counsel for the prisoner, that even 
those officers enumerated in Sect. 82 cannot 
commit the offence of larceny as a clerk, while 
acting in the named capacity. It may be one 
thing for a director " to take and apply frandn- 
lently" and another for him to steal while 
acting in his capacity of director. But it is not 
necessary to decide this point now. With re- 
gard to the second point. Sect. 25 of the Crim. 
Pro. Act (32 and 33 Vic, chap. 29), meets the 
difficulty. It is not necessary to state the par- 
ticular coin or note. The motion to qna^ is 
therefore rejected. 

No. 143. Taking and applying for his own 
use the property of a body corporate. The in- 
dictment charges the accused with having taken 
and applied certain property of the Hochelaga 
Bank, to wit : — " 76 shares of the stock of the 
Montreal Telegraph Company." Now, it is 
urged firstly, that the Hochelaga Bank oould 
not hold such shares as its property. The qaes- 
tion is not without difficulty, but it appears to 
me that it may be satisfitctorily solved by a 
careful reading of two clauses of our Banking 
Actof|I87l. By section 40, every bank may 
deal in gold and silver bullion, bills of ex- 
change, discounting of promissory notes and 
negotiable securities, and in such trade gene- 
rally as appertains to the business of banking. 
Now it is certainly part of the business of bank- 
ing to lend on the deposit of shares as security ; 
and so it was held in the Bank of India's case 
(L. R., 4 Ch., p. 252) by the Lords Justices of 
Appeal. Oiffard, L. J., said: — << There was a 
bona fide loan upon the deposit of shares. That 
unquestionably is a transaction within the 
scope and objects of the company, being one 
within the scope of every ordinary banking 
business,'' and in the same case it was held that 
the bank could become liable as owner of these 
shares as a contributory. Perhaps our law is 
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not the nine on this point, bnt with ns the 
title of the Bank has been held to be that of an 
owner, liable to be dispoflsesaed. I am, there- 
fore, of opinion that the Bank may have 
SQch a right of property in the shares as to 
maintain an indictment charging the unlawful 
taking of these shares as being the property of 
the Bank. The Court is not now in a position 
to say how far the Bank may be qualified in 
hoklii^ these particular shares. The decision 
goes no further than to state that ^ the Bank 
Day hold such shares. Allusion was made to 
the latter part of Sect. 51. It is negative and 
does not limit the dispositions of Sect. 40. In 
order to avoid any possible difficulty with re- 
gard to the second point of the indictment it 
will be amended by adding after the words 
*^ Montreal Telegraph Company ** the words ^* a 
body corporate." With regard to the third 
point, I do not think it is necessary to allege 
how the accused took and applied to his own 
nse; nor do I think that under Sect 82 of the 
Larceny Act the*taking and applying must be 
of a thing subject to asportation. Except as to 
the second point, the motion will be dismissed. 
No. 138. Making a fiJse bank statement- 
All the points raised on the motion to quash 
were settled in Cott6's case,* except the first, 
namely, that the Bank of Hochelaga is not de- 
scribedas *' a body corporate." As its corporation 
is created by a public statute, I do not think there 
is much in the objection, but to avoid difficulty 
the words had better be added as in the other 
case, and the indictment so amended will stand. 
Motion rejected, except as to this point to be 



/. X. ArchambauUj for the Crown. 

CorUr^ Q.Cf and ChapUau^ Q.C, for prisoner. 



8UPERI0B COUBT. 

HoNTUAL, April 30, 1879. 
RonsTiOS et al. v. Smith et al., and Fair, op- 

posant. 
/mo^mhI— il muurt iff goodt by unpaid vendor 
« Aoadf qf vetuke, qfter the latter hae been put 
into inaoheneyf ie invalidf and a Judgment 
mnku a im ng eueh eeieure may be tet aeide on op- 
potition bff the aetignte. 

A isuie-eoM«rMtotr0 had been issued by the 
•22 L, C.J. 141. 



plaintiffs, as unpaid vendors, under which cer- 
tain goods were seized in the hands of the de- 
fendants, the very day the latter were put 
into insolvency. The case went on to judg- 
ment, and the seizure was maintained. The 
assignee, Fair, then filed a tierce opposition, on 
the ground that he was duly vested with the 
estate of the defendants, including the goods 
seized, prior to the seizure under the writ of 
aaieie'Coneervatoire. 

Baimvills, J., held the tierce oppotition to be 
well founded, and the judgment maintaining 
the tateie-comervatoire was set aside. 

Abbott^TaitjWotherapo&n ^ AhboU^ foropposant. 

Maemaeter, Hall j- Greenshielde, for plaintiffs. 



Archambault v. Thx Citt or Movtrral. 
Corporation — Liability /or dangeroue place on etreet 
— Flaw in axle qfplaintif'M vehicle. 

This was an action by the plaintiff, a profes- 
sional gentleman, to recover fur the value of a 
horse fatally injured by a street accident, and 
also for damages to vehicle. 

JoHMBoN, J., who rendered the judgment, al- 
lowed $160 for the horse, and $20 for repairs of 
the vehicle, the reasons of the judgment being 
in the following terms : — 

M Considering that on or about the 3d of No- 
vember, 1878, the plaintiff was driving a horse 
to him belonging and harnessed to a vehicle 
along the course of Craig street in the city of 
Montreal, to wit, a public street under the de- 
fendant's control and management ; considering 
that in the said street there had been then re- 
cently made by lawful authority a tunnel under 
ground and of large dimensions, and that the 
excavations therefor had not been sufficiently 
or properly filled in so as^ to ensure the safe 
passage of vehicles ; 

« Considering that at the particular spot al- 
leged in the declaration as that at which the 
accident complained of occurred, owing to such 
insufficient filling up and defective ramming 
of the earth into the excavation made for the 
said tunnel, a part of the surfiEu:e earth had 
caved in ; 

<< Considering that while the plaintiff was 
driving as aforesaid the front wheel of his car- 
riage suddenly sank and fell into a cavity 
caused by the fiiult and negligence of the de- 
fendants and their servants, in so insufficiently 
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filling in the excavation, and the axle of his 
carriage was thereby broken, and the horse ran 
away and was so badly injured that it had to be 
destroyed; and the plaintiff suffered damage 
not only to the extent of the value of the horse, 
which alone is proved to be $150, but also by 
breaking his carriage, the necessary repairs of 
which cost him $20 ; 

" Considering that the defendants have, 
among other things, pleaded that they had no 
notice of any cavity or dangerous place in said 
street, but that the evidence shows the bad 
state thereof to have endured so long that they 
must be reasonably held to have known of it ; 

"Considering that there was a flaw in the 
axle of plaintiff's carriage, but unknown to 
him, and for which he cannot be held responsi- 
ble, the said flaw consisting in a defective 
welding of the iron, not readily discoverable 
while it was in use, and which, in fact, was only 
discovered after it had been broken ; 

" Considering that the said axle was sufficient 
and safe for ordinary use, but not able to with- 
stand a great shock or strain such as was 
caused by the said cavity ; 

"Considering that the liquid state of the 
mud in the said street pervaded and concealed 
the said cavity so that the plaintiff could not 
see it, and that, therefore, without his foult, but 
solely by the &ult of the defendants, the said 
damage was caused to plaintiff as aforesaid, doth 
ac^udge and condemn the defendants to pay and 
satisfy to the plaintiff the sum of $170, interest 
and costs." 

[The above judgment was confirmed in Be- 
view, 29 Nov. 1879, Baikvilli, Jitt^, Lavbam- 

BOIBK, JJ.] 

Arehambauk ^ Co.^ for plaintiff. 
R. Roify Q.C.J for defendants. 



FuLLiB V. Fabqohab st al. 

Swety — D^ence to tuit on bond-^Jtuolveney of 
narety and qf party for whom he i» turety. 
JoHHSOM, J. Action on a bond for an appeal. 
One of the sureties pleads that he was insolvent, 
and the plaintiff ought to have had another 
surety named in his stead. He pleads, secondly, 
that the appellant in the case in which the bond 
was given, was himself insolvent, and the res- 
pondent proceeded with the case without hav- 
ing the assignee of the appellant's estate called 



in. Neither of these pleas is good for anything. 
In the first, the defendant who pleads is setting 
up aright that belonged to the plaintiff, and 
not to himself. In the second he contends for 
the obligation of the assignee to represent him 
in the case— a position which is negatived by 
the case of Pleitit dit Belair v. La^ou^ in which 
it was held that the assignee, under the 39th 
section of the Act, cannot be compelled to take 
up the in8tanee. Judgment for plaintiff. 

Trenholme j* Maclaren^ for plaintiff. 

R. A. Ranuayy for defendants. 



Watbom v. Thompson. 
Procedure — Conaolidaiion qfeaueee. 

Johnson, J. It appears that since the hearing 
on the merits, the plaintiff has taken attach- 
ments, both simple, and in the hands of third 
parties, for the same sum as he is seeking to re- 
cover in the first suit. The defendant moves 
under these circumstances to discharge the case 
from dSlibSrif with a view to having the two 
cases or proceedings united. This is generally 
done, on the principle of not accumulatiDg 
actions and costs, unless some clear ground of 
objection exists, founded on right, or on the lia- 
bility to injury or confusion ; but I see nothing of 
that kind here. On the contrary, I think it is 
desirable to unite the cases, and the defend- 
ant's motion is granted. 

Hjdehiftaon j* Co., for plaintiff. 

F. W. TerriUj for defendant. 



RECENT UNITED STATES DECISIONS. 

Attorney. — The attorney for a defendant 
against whom judgment had been rendered, in 
consideration that the defendant would appeal 
from the judgment, and pay the attorney a cer- 
tain fee for prosecuting the appeal, agreed 
to pay any judgment that might finally be re- 
covered against the defendant. JSeld, that the 
contract was against public po^cy, and not en- 
forceable by either party. — Atfye v. Bdnnoj 47 
Iowa, 264. 

Bank. — An executor who was president of a 
bank, to which he was indebted, and which he 
knew to be insolvent^ caused stock in the bank 
owned by him to be transferred to himself as 

•1 Legal News. 827; 23L.G.J.21S. 
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executor at per, and paid for the same by check 
on his account as execntofi Which he deposited 
to the credit of his indiyidual account ; which 
was overdrawn to an amount less than that o^ 
tbe deposit ; but he owed the bank in other ways 
t earn much greater than that of the deposit* 
Held, that ttie bank was afifected with notice of 
the fraud, and liable to refund the whole 
amoont of the deposit, with interest from the 
time of deposit — HoUkn y. New York # Erie 
Bmk, 72 N. T. 286. 

BiU qf Lading. — The owner of wheat in tran-' 
ntu from tbe West to Bnfialo obtained a loan 
from the plAintifEjB, bankers in that city, on the 
Becurity of the bill of lading of the wheat ; on 
arrival of the wheat in Buffalo the owner, with- 
out the plaintiff's knowledge, caused it to be 
shipped on canal boats to defendants, merchants 
in New York, from whom he had previously ob- 
tained advances on the security of fraudulent 
bills of lading, which fiilsely certified the ship- 
ment of the wheat on the canal boats by which 
it was afterwards actually sent. Jleld, that de- 
fendants conld not hold the wheat against 
plaintiffs.— JfariiK? Bank v. Fiike, 71 N. T. 353. 

BiUs and NoUm. — The acceptor of a bill of ex- 
change bought it of the payee before maturity. 
BeH that he was not a bona fide holder as 
against the maker, and that the maker might 
defend an action on the bill on the ground of 
failure of consideration between himself and 
the ^yeo.-^Stark v. Al/ord, 49 Tex. 260. 

Bond — An office was tenable by law for a 
a year, and until a successor should be appoints 
ed and qualified. The person appointed to the 
office gave a bond conditioned for the faithful 
performance of his duties generally. Beld, that 
it was binding only during the year, and during 
a reasonable time thereafter for the appointment 
and qualification of a successor.— /^aAt^oy ▼. 
Crawdl, 11 Vroom, 207. So where the holder 
of a like annual office gave a bond for the per- 
formance of his duties until " another " officer 
should be chosen, held, that it was binding only 
during the year, though the same person was 
re-elected the next year. — Citizen*^ Loan AatO' 
fiaUon ▼. Nugent, 11 Yroom, 215. 

Burglary. — The lower floor of a building 
consisted of shops which were occupied by the 
firm of A. and B. ; the upper, of sleeping-roomsi 



one of which was inhabited by A^ one of the 
firm. There was no interior communication 
between the floors ; but the upper was reached 
by passing from the lower into an enclosed 
yard, and from thence up stairs. The prisoner 
broke and entered the shops. Hdd, burglary. 
Heldj also, that the building was rightly des- 
cribed in the indictment as the dwelling-house 
of A. and B.— Ciiinn v. The People, 11 N. Y. 561. 

Carrier. — A passenger by rail carried on his 
person, without notice to the railroad company, 
bonds of great value, which were taken from 
him by robberp on the train. Beld, that the 
railroad company was not liable for the value 
of the bonds. — Weeks v. Hew York, New Baven 
i Bartford R. R., 72 N. Y. 50. 

Cor^feseion. — ^At a criminal trial, the written 
statement of the prisoner's declarations before 
the magistrate who committed him for trial 
was offered in evidence, but not admitted, be- 
cause not duly attested. Beld, that oral evi- 
dence of the same declarations was competent. 
—State V. Simien, 30 La. Ann. 296. 

Contract — 1. A newspaper establishment was 
sold, the purchaser assuming the payment of 
all the outstanding liabilities of the newspaper. 
At the time of the sale, an action for libel was 
pending against the seller, in which judgment 
was afterwards recovered against him. Beldy 
that the purchaser was not bound to pay the 
judgment. — Ferret v. King, 30 La. Ann. 1368. 

2. Defendant contracted that a third person 
should sing at plaintiff's theatre. Beld, that 
sickness of such third person, without defend- 
ant's fault, at the time agreed on for the sing- 
ing, excused defendant frrom a performance of 
his contract.~i%Mi^'fi^ v. Rota, 71 N. Y. 40. 

Damaget — The agent of a sewing machine 
company sold a machine, to be paid for by in- 
stalments, with an agreement that on any de- 
fault of payment the seller might enter on the 
buyer's premises and retake the machine. Pay- 
ments were duly made to the agent, who omit- 
ted to credit them to the buyer ; and thereupon 
other agents of the company entered the buy- 
er's dwelling-house, and forcibly removed the 
machine, which was detained one day and then 
returned. Beld, that the company was liable in 
exemplary damages. — Singer Vfg, Co, v. Bold^ 
/odt, 86 111. 455. 
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JBasemetU. — Defenduit haying aoqniTed by 
deed a right to lay down and keep in repair an 
iron pipe through plaintiff's land, to convey 
water from a spring which also supplied plain- 
tiff's land, laid down a two-inch pipe and used 
it several years. Beld, that the extent of the 
easement thus became fixed, and that defend- 
ant could not substitute a four-inch pipe. — 
OrUhank v. Lake Shore f Michigan S<nUhem R. R, 
Co., 71 N. Y. 194. 

Evidence. — In an action to recover for per- 
sonal injuries. HeU, that the plaintiff might 
be required to submit to a medical examination 
by physicians appointed by the Court. — Sckroe- 
der V. Chicago^ Rock Island f Pacific Railroad 
Co., 47 Iowa, 376. 

Homicide. — The prisoner snapped a pistol at 
a woman to frighten her, not knowing that it 
WHS loaded ; and it went off and killed her. 
Held, manslaughter. — Siaie v. Bardie, 47 Iowa, 
647. 

Indictment. — Indictment for breaking and en- 
tering the storehouse of the Oxford Iron Com- 
pany, with intent to steal the goods of that 
Company, then there being. Held, that it was 
to be presumed that the Company was a corpor- 
ation, and that no averment of the fact was re- 
quired ; and that the ownership of the building 
and of the goods was sufficiently stated. — Fuher 
V. The State, 11 Vroom, 169. 

Innkeeper. — Plaintiff left his horse at defend- 
ant's inn, and went to stay with a friend. The 
horse was killed by an accident. Held, that de- 
fendant was not liable as an innkeeper, but only 
for want of ordinary care. — Healey v. Oray, 68 
Me. 489. 

Insurance (fjre). — A policy of insurance on 
partnership property was conditioned to be void 
if any change should take place in the title or 
possession of the propert>. In a suit to wind 
up the partnership one partner was made re- 
ceiver. Held, that the policy continued in 
force. — Keeney v. Home Ins. Co., 71 N. Y. 396. 

Larceny. — The prisoner took and carried away 
a horse, with intent to keep it concealed till the 
owner should offer a reward for its return, and 
then to return it and obtain the reward. Held, 
larceny.— ^tfrry v. The State, 31 Ohio St., 219. 

Lien. — Plaintiff delivered to defendant a horse, 
to be trained to run in illegal races. Held, that 



the defendant had a lien on the horse for his 
services and expenses. — Harris v. Woodn^, 124 
Mass., 206. 

Matter and Servant.-^A city employed a con- 
tractor to build a sewer ; in the course of the 
work it was necessary to blast a rock ; and the 
contractor did it with all due care, but a piece 
of stone was thrown out by the blast againjst 
a house, and injured it. Held, that the city was 
liable.— </b^tW v. Harwood, 86 III. 110. 

Negliffenee.^The posts and wires of defends 
ants' telegraph, lawfully erected in a street^ 
were broken down in a heavy snow-«tonn, aoKl 
plaintiff was injured by their fall. Held, that 
defendants were not liable at all events, bat 
only if they were negligent in not bnilding and 
keeping their line sufficiently strong to stand 
any storm that might reasonably be expected. 
-^Ward V. Atlantic and Pacific TeUffraph Co., 71 
N. Y. 81. 

Partnersh^.-'A sale by a partner, in payment 
of his own debt, of goods which are in fact 
goods of the partnership, but which the partner- 
ship has so intrusted to him as to enable him to 
deal with them as his own, and to induce the 
public to believe them to be his, and which the 
creditor receives in good faAth and without no- 
tice that they are the goods of the partnership, 
is valid against the partnership and its credi- 
tors. — Locke V. Lewis, 124 Mass., 1. 

Prohibition, — ^The Supreme Court of Tennes- 
see, having by the Constitution appellate Juris- 
diction only, refused to grant a writ of prohibi- 
tion. — Memphis v. Halsey, 12 Heisk. 210. 

Promissory Note. — A note was indorsed by the 
payee and another person. The maker in good 
faith, but without the knowledge of the en- 
dorsers, inserted the name of the second en- 
dorser in the body of the note, and discounted 
it. Held, that both indorsers were dischar^g^ed. 
Aldrieh v. Smith, 37 Mich., 468. 

iSoie.— Defendants sold and delivered seed to 
plaintiffs in response to an order for « Bristol 
cabbage-seed." Held, that a warranty was im- 
plied that the seed would produce Bristol cab- 
bage ; and also a warranty that it was free from 
any latent defect arising from the mode of cul- 
tivation.— IFAito V. Miller, 71 N. Y. 118. 
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TBE LAW OF EVIDENCE RELATING 

TO STATEMENTS OF MURDERED 

PERSONS. 

A ciae of murder tried before the Lord Chief 
Jottice, at Norwich, has created much intereeti 
and heen the aabject of much discnaeion, in 
leepeet of the ruling of the judge as to the 
inadffliaaibility of a statement made by the 
mnrdered person Just after the act causing 
death was done, and a short time before death. 
The Lord Chief Justice has had so much ez- 
peiience in criminal cases, and is so accom- 
plished a master of the varied intricacies of the 
criminal law and procedure, that the objections 
tsksn to this ruling would haidlj have given 
rise to so much comment, but for the fact that 
those who have questioned its accuracy have 
adduced strong arguments in support of this 
objection, and one of them is a gentleman well- 
known as the author of a standard work on the 
Law of Eyidence. We propose, on account of 
the interest of the subject, to put, briefly sum. 
aariaed, before our readers the leading cases 
which have been decided upon the point, so 
tibat they may be in a position to estimate at a 
glance the merits of the discussion. But first 
of all we shall state briefly the facts of the pre- 
lent case, and the reasons given by the judge 
for rejecting the evidence proposed to be put 
in by the proeecution. Th^ ; .nsoner, a stone^ 
mason, and a married man, lived in the Wood- 
teidge road, Ipswich, and the deceased, a widow 
was a laundress, living about half a mile off in 
the same road. The prisoner had been a friend 
of the husband, and had, during his illness, 
loo> id after his affairs for him, and after his 
dei Ui continued to look after the horse which 
the deceased used in her business, being allow- 
ed in letnin the use of it, when not required by 
her, and permission to keep pigs at her place 
H appeared that he wished bet to let him have 
her hmse and cart, which she, however, declined 
to do. He used to come twice a day to the 
home, and they called each other « Harry " and 
A witness spoke of several qiMrrels 



having taken place between prisoner and ttie 
deceased before the fatal day, which they after- 
wards made up, and stated that on one occa- 
sion there was a quarrel on account of the 
prisoner's wanting the horse and cart, and de- 
ceased refiising to let him have it, and that on 
the day previous to the murder, the 7th July, 
the deceased had sent away the pigs' food from 
her house. On the morning of the murder 
prisoner came in at half-past seven, the deceas- 
ed being then at work washing, and her assist- 
ant, Mrs. Bodwell, being also there. The 
deceased went into the front room, prisoner 
followed her, and the door was shut About 
ten minutes afterwards he came out of the room 
into the back room, where he went to the cup- 
board and took out a umall bottle, with which 
he went out, and, as appeared, got some mm in 
it. Mrs. Rodwell went into the front room, 
found deceased in a faint on the floor, with her 
head on a hassock, as if it had been put by 
some one under her head. Deceased spoke and 
said » Oh dear, how bad I feel t " Mrs. Bodwell 
then went back to her work, and in about three 
or fbur minutes she was in the drying ground, 
where another assistant was, who ,said some- 
thing to her, in consequence of which she went 
back to the house. On her way back she saw 
deceased coming out of the gate bleeding veiy 
much from the throat, and seeming very much 
frightened. Deceased said something to the 
witness, which, however, was excluded, and so 
was not stated, though its effect may be sur- 
mised from what the Lord Chief Justice said, 
that •< if admitted, it might have a fotal effect." 
The prosecution tendered it in evidence, but 
the Lord Chief Justice in holding it not admis- 
sible said, ^Anything that was uttered at the 
time— that is, that the woman uttered an ex- 
clamation, or pointed in a certain direction 
while the act was being done, or that she 
screamed, would be admissible as part of the 
T€9 gettm^ but this was something said after all 
was over, and as it was said in the absence of 
the prisoner, was not admissible.*' He also ob- 
served ^ that he regretted that by the law of 
England any statement made should not be ad- 
missible." The case accordingly went to the 
jury with this statement excluded, but never- 
theless they found the prisoner guilty. 

Now, it has been contended that upon two 
gioonds, the statoment which the Lord Chief 
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Justice rnled to be inadmissiblo in eyidence 
was admissible. The first is that the statement 
comes within the rule which (an exception to 
the rule rejecting hearsay evidence), under cer- 
tain circumstances, allows the admission of 
djring declarations. The general principle on 
which this species of eyidence is admitted was 
stated in Woodeoek't cote, by Lord Chief Baron 
Eyre, to be this : << That such declarations are 
made in extremity, when the party is at the 
point of death, and when eveiy hope of this 
world is gone ; when eveiy motive to falsehood 
is silenced, and the mind is induced by the 
most powerful considerations to speak the 
truth ; a situation so solemn and so awftil is 
considered by the law as creating an obligation 
equal to that which is imposed by a positive 
oath in a court of justice." But in order to 
make sugA a declaration admissible it is essen- 
tial, and is a preliminary &ct to be proved by 
the party offering it in evidence, that it was 
made under a sense of impending death. Any 
hope of recovery, however slight, existing in 
the mind at the time the declaration was made 
will render it inadmissible ; and it is well set- 
tled that it ought not to be left to the jury to 
say whether the deceased thought he was 
dying or not ; but that that must be decided by 
the judge before he receives the evidence: 
Johfift ease, 1 East, P. C. 367. Oonsequentiy 
whether a particular dying statement is admis- 
bible as being within the above rule, must de- 
pend upon the circumstances of each individual 
case, and upon the judge who has to decide 
upon its admissibility. When he has exercised 
his discretion and rejected it, that discretion 
can hardly be questioned upon a bare report of 
the trial which may not contain all the fBucia 
upon which the exercise of it was governed. 
The first ground of objection to the Lord Chief 
Justice's ruling may, therefore, be put aside at 
once, inasmuch as he in the exercise of his law- 
ful discretion was of opinion that upon the 
&cts the declaration of the deceased was not 
made under such circumstances as to bring it 
within the rule as to dying declarations. There' 
remains, then, the second ground of objection 
to the ruling, and that is, that the statement 
was part of the re» gtttt^ and so admissible. 
Now, although the expression ret gutm is one 
that often convejrs little meaning, and the argu- 
ment put forward for the admissibUify of a 



piece of evidenoe-^that it fonns part of the fif 
gtMtm — amounts often to nothing but mere 
words, it must be confessed that in the present 
case that argument has a considerable show of 
strength. The principal cases which have 
been put forward to show its applicability to 
the present case are R, v. FotUr^ 6 C. & P. 325, 
and Thompton et Ox. v. Trevanion^ Skin. 402. 
In the former case, which was tried before 
three judges in 1834, the prisoner was charged 
with manslaughter in killing A. by driving a 
cabriolet over him. B. saw the cabriolet drive 
by, but did not see the accident, and immediate- 
ly afterwards, on hearing A. groan, went up to 
him, when A. made a statement as to how the 
accident happened. It was held that this 
statement was receivable in evidence on the 
trial of the prisoner for the manslaughter oi A. 
In the latter case, which was an action by hus> 
band and wife for wounding the wife, Lord 
Chief Justice Holt allowed what the wife said 
immediately after the hurt received, and before 
she had time to devise anything for her own 
advantage, to be received in evidence as part of 
the rei gestm. 

We have not seen any English murder case 
cited in support where a similar statement has 
been held admissible, and we are not aware of 
there being any. An Irish case is that of Reg. v. 
Ettgh Lwmy, 6 Cox C. C. 477, tried in 1852, be- 
fore Monahan, C.J., on the Irish Home Circuit 
The deceased had died from the effects of a 
wound on his head inflicted by a stick. A giri 
in the neighborhood had heard a cry, and 
coming out had found the deceased standing 
with his cap in his hand and apparently weak 
and injured. The deceased did not snrvive 
more than a few hours. It was objected on 
prisoner's behalf that it could only be as a 
dying declaration that what the prisoner said 
to the witness could be evidence, and they had 
not shown that at this time the deceased knew 
he was dying. His Lordship ruled that what 
the deceased then said was evidence as part of 
the re$ getUBj and upon the question being put, 
the witness said : « I asked him what was the 
matter with him. He said he was robbed by 
the man that walked with him from the cross 
roads." The prisoner was convicted of murder. 
It would be difficult to find a more parallel case 
to the one under discussion than that we have 
just cited, and the conclusion to be derived 
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from the two is that if Monahan, CJ., was right 
in the one case, the Lord Chief Justice is wrong 
in this, and vice verta. An American case of a 
nmilar kind is that of The CMtmonwealih v. Me- 
Pike, 3 Ciish. 181. Theie it was held that the 
dedaiation of a person who is wounded and 
bleeding that the defendant has stabbed her, 
made in^mediately after the occurrence, though 
with such an interval of time as to allow her 
to go from her own room up stairs into another 
room, is admissible in evidence after her death 
•s a part of the f«« ffuim. This case furnishes an 
a/ordoH argument against the ruling of the Lord 
Chief Jastice. On the other hand, it must not 
be fbigotten that it is extremely difficult to lay 
down particularly any rules for determining 
whether such statements come within the rea 
ftUm. Apart from the Irish case, which was only 
ft circuit case, the English cases where such 
statements have been admitted, were not cases 
involving the punishment of death. If they had 
been, it is probable that the judges would have 
discussed the admissibility of the statements at 
much greater length than the reports represent 
them to have done. Further, it must be re. 
membered that the rule is an exception to the 
general rule as to hearsay, and it is not always 
sdvisable to extend such exceptions too frur. 
Ur. Greaves mentions a striking instance of the 
danger of trusting to statements made after a 
mortal wound has been inflicted as having been 
tried at Gloucester Summer Assises, 1842. The 
prisoner, one Macarthy, was indicted for mur- 
der, and the deceased had been stabbed by the 
prisoner whilst he wss pursuing him in order 
to give him into custody for an assault, and the 
deceased expressly stated that the prisoner had 
knocked him down, but two companions of the 
deceased, who were present during the whole 
time, distinctly proved that the deceased was 
not knocked down at all. This is, of course, 
no argument against the rule as to admitting 
statements forming part of the ru gattm, but il 
is one to cause judges to exercise with caution 
the discretion they are allowed to exercise in 
admitting such statements upon trial for mur- 
der.~The London Law ThnM. 



Smday Picking and taking to market ripe 

melons, which would have spoiled if left on the 
vines, kdd^ a work of necessity, the doing of 
irhich was not punishable under the Sunday 
lsw.^FaiktiMOfi V. Tkt 8taU, 69 Ind., 416. 



H0TE8 OF GASES. 

COURT OF BBVIBW. 

MovTHBAL, April 30, 1879. 

LOBAHOIR, MaOKAT, TORBAllOI, JJ. 

DssAnLTiLS dit Lapoihts v. SociiTft dk Gov- 
RTarcTioif Canadiihki di Mohtual. 

[From S. C, Montreal. 
Action — ffypothfteary eredUor — Renuneiation to 
penonal rteour$e by wing hypUheearily. 

The judgment brought up for Review was 
rendered by the Superior Court, Montreal, 
JoHNBOH, J., 31 St January, 1879. See 2 Legal 
News, p. 47. 

The Court reversed the judgment for the 
reasons which follow :~- 

"ConsidSrant qu'en poursuivant son action 
hjrpothicaire pure et simple centre le defendeur, 
et en lui laissant I'option de dfilaisser I'im- 
meuble d6crit aux pitees de la procedure, la 
8oci6t6 demanderesse est cens6e avoir renonci 
k Taction personnelle qu'elle avait centre lui 
soit comme exer^ant les droits du d^biteur 
de la dite demanderesse, le nomm6 Antoine 
Deslauriers, soit, en vertu de Tindication du 
paiement ins6r6e k I'acte de vente par le dit 
Deslauriers au defendeur qui s'est chaig6 de 
payer la dite demanderesse k I'acquit du dit 
Deslauriers 1 

<< Consid6rant qu'en prenant la dite action 
hypoth^caire, et en donnant ainsi aux d6fend- 
eurs, I'option de dilaisser, la dite demanderesse 
Pa mis dans la mdme situation juridlque envers 
elle, que si le dit d6fentfeur n'eut pas 6t6 tenu 
personnellement envers le dit Deslauriers, et 
envers elle-m6me : 

« Consid6rant que le tiers, non tenu person- 
nellement qui d61aisse, ce qu'a fait le d6fendeur, 
a le droit de rtelamer ses impenses et amelior- 
ations utiles et n6cessaires, fiedtes sur Timmeuble 
d61ai886, et que ce droit pent s'exercer par Ten- 
Idvement de telles impenses et am61iorations, 
si cet enlevement pent se fiure sans d^grader 
rh6ritage, ce que dans Tespdce le d6fendeur a 
&it dans cette condition ; 

«Consid6rant enfin qu'il r^sulte de ce que 
dessus que le demandeur 6tait sans action centre 
le d6fendeur, et que dans le jugement qui a 
maintenn cette action il y a mal jug6 \ 
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'^Caase et inflrme le dit Jngement dn 31 
Janvier, 1879, et procMant lirendre le Jugement 
que la Coar de premidre instance aniait dt 
rendre, d^bonte Taction de la demanderesse, 
arec dfipens tant en premidre instance qu'en 
revision oontre la demanderesse, duiraiiif etc." 

Beiq}i$ ^ Choqtiei for plaintiff. 

B»nm # ArehambauU for defendant 



SUPERIOB COURT. 

MoNTBiAL, Feb. 28, 1879. 

SooiftTft PiBXAnvn di Covbtruotxov Jaoqois 

Cartibs y. LfioMABD et al. 

Delegation — Aeeq>ianee — Registraiiam. 

Papivbau, J. La demandereue alUgne one 
obligation en sa &Teur par le d^fendeur, M. 
Leonard, en date da 22 Jain 1874, poor $5,460, 
payable en vingt-hnit yersements de $196, k 
faire le premier mardi de chaqae trimestre, en 
conunen^ant en AoClt 1874, et portant hypo- 
th^ae snr deux emplacements formant partie 
dn No. 28, second rang. Canton de Shefford. 

Une vente da 26 Mai 1875 de ces emplace- 

. ments k I'aatre d^fendear, Robinson, qui s'obli- 

gea de payer k la demanderesse, k I'acqait de 

Ltenard, $3,500 que celui-ci deyait alors k la 

d^manderesse, en vertu de Pobligation pr6cit6e. 

Enregistrement de Pobligation et de la yente, 
oettedemiire 6tant fidte avec fecalt6de remirer 
jnsqa'aa ler de Janyier 1867. Son enregistre- 
n^t est da 31 mai 1876. 

Ia demanderesse i^oute qae le d^isndenr 
Leonard n'a pas ezerc6 la faculty de rem^rer, at 
qvie Fenregistrement de I'acte de yente '< a rendu 
" po^aUe la diUgaUon d* paiement /aite au prxfii 
** de la demanderette" 

Qae le 26 de Mars, elle fit signiiler au d6- 
fendear Robinson son acceptation, en date dn 
17 do m4me mois, de la dite d61^tion de 
paiement. 

Qae par Teffet tant de Penregistrement de 
Paote de yente qae la dite acceptation, Robin- 
son est deyenn d6biteur personnel et des paie- 
mants k fEdre sar Pobligation deyenae exigible 
en entier, et des amendes daes en yeita des 
stipalations de la dite obligation. 

Bt la demanderesse conclnt k la condamna- 
tion conjointe et solidaire des deux d4fendears 
an paiement de $3,792.75. 

Le d^fendeor Ltonaid a Mt dMsut» ei doit 



4tre oondamn6 an paiement de U i 
mandie^ et il Pest avec d6pens. 

Le difendenr Robinson oontaste U < 
par ane dMiense en fait 

Et par une exception pteemptotie dans la- 
quelle il pretend : 

Qa'il n'est Jamais deyenn dibitenr pecsonael 
de la demanderesse; qa*il n'ayait acbet4 lea 
propri6tte hypoth^a^es que pour assurer 1# 
paiement de certaines avances qu'tl ayait fiutea 
k Lfonard ; que ce dernier s'^tait rteery^ U fii* 
cult6 de rem6rer, et qull 6tait TeBt6 en posses- 
sion des propri6tto tusqu'au moment oh la 
demanderesse elle-m4me en est deyenue md^ 
dicataire, k la yente par dieret, feite sor 
Ltonaid le 30 de Janyier 1877. 

Que le 23 d'Aofit 1876, le d6fendeurRobiMte 
ayait r6troc6d6 les propri6t6s k Ltaiard, moyem^ 
nant $1,950, alors dues k Robinson par LfiooanL: 

Qull est yrai que Pacte de yente par h^aoa/A 
k Robinson a 6t6 enregistr6 le 31 Mai 18T5, da 
m^me que la retrocession par Robinson k 
Leonard Pa M le 24 d'Aofit 1876, maia que 
Robinson n'est responsable peraonnelleme&i 
enyers la demanderesse ni par Pun ni par l^u- 
tn de ces deux documents, et enregistremenlSr 
et qu'il ne s'est jamais soumis aux Rdglea ei 
R^glements de la SociM demanderessa, non 
plus qu'au paiement de la dette ni des intMts 
r6clam68 par Paction. 

Que la prfitendue signiflcatio& >d'aeoeptetioii 
de dM6gation n% M fidte an d«fendeur Rob!&- 
son que le 26 Mars 1877, longtempe apite la 
rMrocession. 

La demaadeiesse r^pond par une dto^sllo% 
et all^e que le d6fendeur RoUoboq ne a'eai 
pas d6eharg6 par la rMrooession, et n'a pn w 
soustraire k Peflfet de Penregistrement du prs» 
mier acte de yente de Ltonard k lui, et de Pao- 
oeptation implicite par Penregistrement^ et de 
Pacoeptation explicite de la demanderesse par 
Pacte du 17 Mars, Fignifi6 le 26 de Man 18TT. 

Que d'ailleurs le d^fendeur s'est constitofi di* 
biteur personnel de la demanderease en lul 
payant plusieurs des yersements qull a'Maii 
oblig6 de lui payer, et en promettant da lui 
payer les aati«s ; et elle produit diyeraaa lettns 
relatives aax paiements effectute. 

Bn dehors des Merits prodnits, 11 n*y a pM de 
preuye de fidts pouyant affecter notablement la 
decision des questions de droit souIeT4ei .ea. 
cette inslanoe. 
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lo. L'oBrQgislraa«ut de TMta <i« vente du 
dtlieiidear Leonard au diloBdeur Bobituon est- 
U, oa ^uTaot-il k uae acceptation de la d61e- 
gation imparfiiite contenoe dasi cet acte, et 
oaasen^ par les deux d^fiondaurt an profit de 
la demanderesse. 

So. L'acoeptation ezprewO) ftite par la da* 
BMUideraaBe dans Tacte du 17 Mars 1877,8ignifi6 
as dAfendear Bobixisoa la 26 dam4inemoi8ya.t» 
ella M fiute ea temps utile, poor cr6er on Ilea 
de droit entre ce dernier et la demanderesse ? 

l4?all^gation de la demanderesse relative k la 
pceaito qaestion est dans les termes mdmes 
da qnatri&me Consid^rant da jogement de la 
Cffor d*Appel dans la cause c^ldbre de Patenaudo 
6i Liriger de Laplante, transorit au ler.YoL 
d» L. C. Juristi page 113, et la.d6Mgation con- 
taone dans Taete des d^fendeurs est une d6l6« 
gaiioii simple «timpar&ite dans cet acta comma 
dasa Taota de donation cit6 dans la caase de 
fMaoandeet L6rig«r de Laplante. II y a sous 
oa r^pfiorit au moins, analogic parfidte antra 
les -deux .causes. Cependant, nous deyons dire 
que la principale, pour ne pas dire, Punigtt^. 
qnastion dans la cause dteid^ par le tribunal 
dfi^pel) 6tait le droit du Tendeur, non pay^, de 
pseadre Taction rteolutoire. Cetta question 
ptvrait 6tn dteid6e tout4rfait ind^pendam- 
mmtda Tacceptation de la d616gation, et ca 
n'as^ qne par surdrogation que I'autre question 
saloraiiTa comprise dans le jugement Pareille- 
meat dana la cause de 3yan et Halpin, rappor- 
tfo.au 6&ma Vol. des Decisions des Tribunauz, 
B. C^ pages 61 et suinuites, la question de 
Haccaptation par voie de ^inscription du 
de rbypoth^ue au bureau d'enregistre- 
n*est que secondaire, puisque la Cour 
a-teaallement d6ci46 que Tacceptation n'6- 
tait pas nteessaire k la validity de Facte de 
I'obUgation consentie par un d6biteur envers 
sm crtencier, racte n'6tant que la preuye du 
oontrat^ ou Tobligation pr6-existante. Be plus, 
c^aat k llnsdiption prise par le cr6ancier que 
la Cour d'Appel donne TefFet 4'une acceptation. 
L'inscription en effet, presuppose ches le cr6an- 
cier qui la prend, un acte et une volontd de 
pcofiter de la stipulation contenue en sa fiiveur 
dana le titre dont il se pr^yaut. 

Malgrt le- respect profond que j'ai pour la 
m6moire dea Juges ^minents qui composaient 
alofa le premier tribunal du pays, je ne puis 
accepter sana examan, lenr dteiaion sur la 



question de Taoceptation de la dM^gation au 
moyen de renregistrement de Tacte qui la con- 
tient. EUe ne mo parait pas Justifi^e par les 
prindpes. 

lo. II n'y a pas de lien de droit form6 entre 
deux parties sans le concours de leurs yolont6s$ 
explicites ou implicites, resultant de leurs actes, 
ou sans une clause expresse de la loi cr6ant tel 
Uen. 

20. II n'y a pas de delegation parfaite sans 
le concours de trois yolontte, celle du dei^gant, 
celle du dei^gue, et celle du dei^gataire, et la 
delegation non acceptee par le dei6gataire, est 
toujours revocable par le concours des volontes 
du deiegant et du deiegue, 3 Larombiere, p. 
636. Sur I'article 1276, No. 1 et No. 3. Notre 
Code, Art 1173; Potbier, OhUgaiumM, Nos. 600 
et 606 ; Duvergier, VmU^ No. 169 ; Cauatum^ 
22 Avril 1807, Albout et Hayes, C. Basin, C.J, ; 
Palais, (3eme edition, p. 40 et 41) ; 7 TouUier, 
No. 286 ; 12 Duranton, No. 321 ; Renussoni 
Subrogution, Chap. 2, Nos. 9 et 10, od il cite 
LoTSBAU, qui dit : ^ 8i les trois parties n'y con- 
" sentent, la delegation est imparfaite, ou plut6l 
« il n'y a point de delegation ; ce sera une sim^ 
« pie assignation ou destination, ou une cession 
" et transport." . 

30. L'enregifitrement d'un acte, dans notre 
legislation, n'a pas pour but de £sire acqu6rir» 
ni er4cr une obligation ou un droit, mais de 
faiv connaUre au public ce droU^ et le rang qu'il 
doit avoir relativemeut & d'autres sur un m^me 
immeuble, ot de le conserver en £sveur de ceux 
qui sont diligents, pr6ferablement k ceux qui 
negligent de remplir cette formaUte prescrite 
par la loi. Ainsi TArt 2082 de notre Code 
Ciyil dit : ** L'enregistrement des droits reels 
" leur donne effet et etablit leur rang," ces ter- 
mes signifient nuUement que I'enregiFtrement 
£ut acquerir un droit L'art. 2083 ne statue 
egalement que sur I'effet, et non la eriaUon des 
droits ou leur acquisitioa. II en estde mdma 
da tons les autres qui out rapport i I'enregistro- 
ment 

L'Art 2093 ne foumit pas un moyen d'ao- 
querir des droits, mais dit simpletnent qua 
" renregistrement a eflfet en faveur de toutes 
<< les parties dont les droits tont ftwUionnit dans 
(( le document presente.'' Ces expressions ne 
veulent pas dire, que la personne en fokveur de 
qui un avantage a ete stipule dans un titre, seia 
consider^ avoir aooepte cet avantage, et avoir 
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&it oonnaitre SpidemmetU sa yo]ont6 de profiter 
et de dtehaiger le d6bitear d616gant. 

Pour rendre la d416gation parfaite, d*apiis 
PArt. 1173 de noire Code, il fbut qu'il loit Svi- 
dent que le cr6ancier entend dteharger le d6bi- 
teur qui fut la d616gation ; or cette Evidence ne 
peut yenir que de la manifeBtation de layolont6 
dn criancier dM6gataire. 

II seralt peut-6tre posaible de concevoir la 
manifestation de la volont6 du cr6ancier d61^ 
gataire, dang le faitqu'il prendrait lui-m^me, 
ou ferait prendre en son nom, une inscription 
au bureau d'enregistrement du titre contenant 
une d616gation k son profit. Encore cette con- 
, ception s'^vanouit devant la nk^essitd ou est le 
cr6ancier d616gataire de (aire connaitre son as- 
sentiment au d6biteur d61^6 pour Her ce der- 
nier, et m6me au cr6ancier d616gant, pour em- 
pdcher celui-ci de rfivoquer la d616gation. 

La simple inscription au bureau d'enregistre- 
ment, sans signification de telle inscription au 
dM6gant et au d616gu6, ne peut avoir cet effet. 
A plus forte laison, on ne peut pas infi&rer du 
fidt de Tenregistrement d'un acte pour une per- 
sonne quelconque, qu'un cr6ancier d616gataire 
nomm6 dans cet acte, aurait manifesto d'une 
manitoe Mcknte son intention et sa volont6 
d'accepter le d6biteur d616gu6 pour son propre 
d^biteur. 

C'est pourtant \k que nous conduit n6ce88aire- 
ment le 4ime Gonsid^rant du Jugement in re 
Patenaude et L^riger de Laplante, et c'est ce 
qn'il &ut admettre, pour maintenir la premidre 
pretention de la demanderesse. 

Les Jurisconsultes s'accordent k dire que la 
delegation, non accept6e par le deiigataire, ne 
▼aut pas plus qu'une cession ou un transport ; 
que le cessionnaire d'une creance se contente 
done de fidre enregistrer son acte de transport 
sans Faocepter et sans faire signifier son accep- 
tation an debiteur de la cr6ance, pounra-t-il pr^- 
tendre avoir rendu ce transport irrevocable, de 
maniere k empdcher le d6biteur de payer k son 
creancier originaire, et d'en obtenir une quit- 
tance valable, ou le creancier de transporter la 
creance k un tiers? Cela parait insoutenable. 

Dans le cas present, il n'y a rien qui nous 
fasse voir une tfucrtpaon priee par la demande- 
retM, ni que la transcription de I'acte de vente 
de Leonard k Robinson ait 6te fbite k ea Hquiti- 
HoHf ni signification de Tenregistrement au de- 
lendeur Robinson *, comment pourrait-i 1 etre lie ? 



En France, il a ete juge dans plusieun cauMs, 
que Pinacription ne peut etre consideree comme 
acceptation de delegation. Gour de Ciueaiian, 
21 Fevrier 1810 ; 8 Journal du Paiaitf Sime ed^ 
p. 126 et 127, Sevin contre Creanciers Collet 
St. James ; Cour Rayale de Mets, 24 Novembre 
1820, Cartier contre creancier Brule ; 16 Jl Pa- 
loif (1820) p. 203-204; Cowr RoyaU d'Aix, 27 
Juillet 1846, Dussuc contre Negrel, J. Palaie, 
3eme ed., pp. 609 et 610 ; Troplong, Bypo^ No. 
368 ; Duvergier, VenU, Nos. 240-241. 

L'acceptation fiute par la demanderesse le 17 
de Mars, et signifiee le 26 ttars 1877, a-t-elle 
ete fidte en temps utile pour la demanderesse ? 
Non ; parce que Robinson avait retrocede des 
le 23 d' Aofit, par acte enregistre le 24 du mdme 
mois, les immeubles qu'il avait achete de 
Leonard, et ce dernier avait repris la charge et 
obligation de payer k Tacquit de Robinson, le 
montant dfi li la demanderesse, et en avait 
donne quittance k Robinson ; «and dischazged 
<* the said vendor of the payment of the same 
<* for ever," suivant les termes memos de cet 
acte. 

La demanderesse n'a pas pu prouver son alie- 
gue, que le defendeur Robinson s'etait oblige et 
avait promis de lui payer lea versementa et 
amendes qu'elle reclame. Les iettres de lui, 
qu'elle prodult, et les re^us des paiements qu'il 
a e£fectues, traitent toqjours la dette en ques- 
tion comme celle de Leonard, et non la aienne, 
envers la demanderesse ; ce n'est pas sa dette 
que Robinson payait, mais celle de L6onmrd 
envers la demanderesse. Voyea Duvergier, 
VenU No. 242. 

^exception peremptoire du defendeur Robin- 
son est bien fondee en &it et en droit. L'action 
de la demanderesse ne peut etie nudntenue 
contre lui, et elle est deboutee, quant k lui, 
avec depens contre la demanderesse. 

Loranger^ Lwanger^ PeUeUer ^ Beaudin^ for 
plaintiff. 

A^tW, Bobertaon, for defandant 



MOHTKIAL, March 29, 1879. 
EvAirs V. Paigb et al. 
Ineolvent^Sale in contemplation <^ ifuoiveney^^ 
Conrideratitm, 
Action to annul a deed of sale from ^ 
insolvent. Bard P. Paige, to hU daughter, Mar- 
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gtret Ann Paige. The sale was made on the 
18th May, 1875, and the insolyent made an 
aangnment on the 6lh Norember, 1875; it was 
sooght to annul the deed under the Insolvent 
Act of 1869. 1st. Because the consideration of 
the deed was only nominal, and the deed sought 
to give Margaret Ann Paige a preference over 
the creditors of Bard P. Paige. 2nd. Because 
the deed was for a merely nominal consider, 
tion and without sufficient legal consideration, 
with intent on the part of Bard P. Paige to 
impede, obstruct and delay the creditors in 
their remedies against him, and with intent to 
defraud the creditors, and so done with the 
knowledge and connivance of Margaret Ann 
Paige ; that such deed had the effect of imped- 
ing, obstructing and delaying the creditors, &c. 
3rd. Because said sale was made by Bard P. 
Paige with intent to defraud the creditors in 
contemplation of insolvency, and with the 
farther object of giving the said Margaret Ann 
Paige an unjust preference over the other 
creditors; that Bard P. Paige was insolvent 
when he gave said deed, and Margaret Ann 
P^ge then knew it. The plea of Margaret 
Ann Paige sidd that the consideration was 
$10,000 United States currency, viz : cash, 
$2,209.49 and $6,780, equal to $6,000 Canada 
cnrrency, payable to the Trust ft Loan Company 
of Upper Canada, and the balance, $1,010.51, 
rtill due the vendor. Margaret Paige denied 
that she knew that Bard P. Paige was insolvent 
on the 18th May, 1875. 

ToBRASCi, J. The Court cannot look at the 
examination of Bard P. Paige as an insolvent as 
a piece of evidence to influence the decision in 
this cause. It can have no effect as i^nsi 
Margaret Ann Paige who had no opportunity of 
cross-examination. It is probable that Bard P^ 
Paige was on the 1 8th May, 1875, insolvent, 
and I am not prepared to say that he did not 
know it ; in fiict, I am of opinion that he was 
insolvent and that he knew it, or ought lohave 
known it ; and on the other hand I cannot say 
that the purchaser, Margaret Ann Paige, knew 
it. Then as to the consideration of the deed, it 
certainly was not nominal. Part of the con- 
rideiation was $6,000 to the Trust ft Loan 
Company, another part was $2,209 due the 
purchaser, and $1,010 payable to the insolvent 
—altogether about $8,700. The property in 
1873 was valued at about $12,500 for the loan 



by the Trust ft Loan Company, and David 
Brown said it was worth in 1876 about $12,000 
after a great inflation of prices, and in 1878 
about $9,000. There is no evidence but that of 
the insolvent that his daughter was creditor in 
May, 1875, for $2,209, except the evidence of 
Mr. W. W. Robertson, advocate, that he had 
received from her shortly before certain notes of 
the insolvent as evidence of the indebtedness, 
and on the execution of the deed he had given 
them up to Bard P. Paige . I have had some 
hesitation in admitting this proof of the in- 
debtedness of Bard P. Paige, but have decided 
to allow the burden of proof to be on the part 
of the plaintiff to disprove the indebtedness of 
Bard P. Paige, to his daughter. It is impossible, 
then, to say that the consideration for this sale 
did not exist, inasmuch as we here see a con- 
sideration of $10,000 American currency, in- 
cluding the V payment to the purchaser of the 
notes for $2,209. We cannot, therefore, apply 
the 86th or 87th sections of the Insolvent Act 
of 1869. Section 88 enacts that all contracts 
made with intent to impede or defmud creditors 
with the knowledge of the purchaser are null 
and void ; but I find no legal evidence of such 
knowledge by Margaret Ann Paige. The last 
section, 89, enacts that fraudulent preferential 
sales made by any person in contemplation of 
insolvency shall be null and void. Was there 
such contemplation of insolvency by Bard P. 
Paige on the 18th May, 1875? This is a ques- 
tion of evidence, and while I consider that 
there is a very substantial consideration for the 
sale given by the purchaser, I am not prepared 
to say on the evidence of record that Bard P. 
Paige did not make the sale in question on 1 8th . 
May, 1825, in contemplation of insolvency. On 
the contrary, I have before me the relationship 
of the parties, father and daughter, — the fact of 
the sale being made for some $3,000 less than 
the then value of the land — that the vendor 
was insolveni on the 18th May, 1875, and by 
the sale his daughter received payment of the 
notes held by her against her father, the insol- 
vent. There is also the evidence of a witness 
uncontradicted— a former partner of the insol- 
vent, namely, Isaac H. Steams — that from 
what he knew of the relations of Margaret 
Paige and her father, she could not be his 
creditor 6ona fidt for $2,209. I think it there- 
fore my duty to set aside the deed, but the facts 
well merit examination in another and higher 
Court. 

McLcnuuUr ^ Co,, for plaintiff. 

J, R, Oibbf for defendant. 
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RBCSNT UNITED STATES DECISIONS. 

School board, — A child attending a public 
achool was injured by reason of the delective 
and unsafe condition of the building in which 
the school was kept. Eeldf that she could 
maintain no action against the school-board of 
the city, incorporated for the care and manage- 
ment of the schools. — Finch v. Toledo Eoard qf 
Education, 30 Ohio St., 37. 

Surety, '■^A, defendant appealed from a judg- 
ment against him, and gave bond with sureties 
to prosecute the appeal. Pending the appeal 
he became bankrupt, and his assignee was, oh 
the plaintiff's motion, substituted as defendant. 
Held^ that the sureties were discharged. — 
Thomae ▼. CoJe, 10 Heisk. 411. 



RECENT ENGLISH DECISIONS. 

Action. — A claim for goods lost by a common 
carrier, alleging a contract to carry the goods 
safely fbr hire, and a breach, was held to bo an 
action "founded on contract," not on tort. — 
FUming y.The Manehetter, Sheffield j* lAncolnthire 
Railway Co., 4 Q. B. D., 81. 

Copyright, — Two books, entirely different in 
contents and character, were published, each 
under the title « Trial and Triumph." Held, 
that a copyright in the title might be claimed, 
though the books were quite different. — Weldon 
V. DicAmc, 10 Ch. D., 247. 

Corporation. — By Act of Parliament it was 
provided that every contract involving above 
£60, made by a public corporation, like the 
defendant, should '*be in writing and sealed 
with the Common Seal." The jury found that 
the defendiant corporation verbally authorized 
its agent to order plans for offices of the plain- 
tiff i that the plans were made, submitted and 
approved ; that the offices were necessary, and 
die plans essential to their erection ;' but the 
offices were not built. Held, that the plaintiff 
could not recover. Hunt v. The Wimbledon Local 
Eoard, 4 C. P. D., 48 ; s. o. 3 C. P. D., 208. 

Director. — Where a fraudulent and misleading 
prospectus is issued by the agent of a company 
or by directors, a director who did not authorise 
the fraud, or tacitly acquiesce in it, is not liable 
therefor. Per Fry, J., commenting on Peek v. 
Chtmey (L. B. 6 H. L. 377), and Weir v. BameU 
(3 Ex. D. 32), CargiU v. Eowr^ 10 Gh. D. 602. 



^aMfiwfit.^Two bouses, belonging tespee- 
tively to plaintiff and defendant, bad stood ad- 
joining each other, but without a party wmll, 
for a hundred years. In 1849, the plaintiff 
turned his house into a coach factoiy, by taking 
out the inside and erecting a brick smokestack 
on the line of his land next the defendant's, and 
into which he caused to be inserted iron girders 
for the support of the upper stories of the Uc- 
U>Tj. The lateral pressure on the soil under 
defendant's house was thus much inc r e a sed. 
The owner did not object to the girders, batit 
did not appear that he understood the full 
character of the changes made in 1849. He had 
since then made no grant by deed of the right 
to support. More than 20 years after that date^ 
the defendant contracted with one D. to take 
the house^down and excavate the soil for a new 
building. B. employed N. to do the excavating. 
N. did it without negligence, but nevertheless, 
from the withdrawal of the support, the smoke- 
stack toppled over, dragging the &ctory along 
with it. Held, that the enjoyment of the sup- 
port for twenty years raised a presumption that 
the plaintiff had it of right, but that the de- 
fendant was at liberty to rebut the presumption, 
either by showing (1) That the defendant did 
not know the character Of the alterations made 
when the house was turned into a factory ; or 
(2) that he had no capacity to make a gimnt 
The defendant might be liable, though the 
work was actually done by a contractor em- 
powered by him, and although he had given 
the contractor proper caution as to the dan- 
gerous character of the work.— ili^^iM v. DaUon, 
4 Q. B. D. 162 ; s. c. 3 Q. B. D. 86. 

Injunction. — The plaintiffs alleged that their 
house had been called "Ashford Lodge" for 
upwards of half a century, and that a house 
acyoining had been during nearly all that time 
called and known as « Ashford Villa," and that 
the defendant had recently bought the latter 
house, and had proceeded to call it << Aahford 
Lodge," to the material damage of the plaintiflb 
and the confusion of their friends. No malice 
was alleged. The houses were the respective 
private residences of the plaintiffs and of the 
defendant. To the first belonged sixteen acres 
of land ; tu the second, nine. Held, that tfaei« 
was no ground for an injunction, and a de- 
murrer was allowed.--JD(^ V. Erowwigg^ 10 Oh. 
B. 294. 
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AQBNCY-^LIABILITT OF AQENT FOR 

CONTRACT IN HIS OWN NAME 

FOR PRINCIPAL. 



BNGLIBH HIQH COURT OF JUSTICE. EX- 
CHEQUER DIVISION, FEBRUARY Ti, 1879. 



OoDjuf T. Hall. 

The defendsnt, an ironfounder aod maokinist at Bury, 
baring Mt np some mill maohinory at Roanne, in 
France, for a French mill-owner there, was re- 
quested by him to engage an overlooker to man- 
age the machinery) and aooordingly. on the 7tb nf 
Deoember. 1876. a written agreement was draw.i 
up and signed by the defendant and plaintiff, at 
Bury, in the following terms : ^* I hereby agree, on 
behalf of M. B. P., Roaone, France, to engage Mr. 
Amot Ogden (the plaintiff), overlooker< at the 
rate ciil. per week, with travelling expenses there 
and back. The sum of SOs. per week to be paid to 
his wife every fourteen days. (Signed) Robert 
Hall, (the defendant) per J. H. Hall, Amos Ogden," 
tEbereupon the plaintiff proceeded to Roanne, re- 
eeiving 10^ at starting from the defendant, and 
entered on his duties as overlooker at the mill 
there, and continued there in that capacity till the 
middle of October, 1877, when, in consequence of 
a misunderstanding with M. B. P., the French 
mill-owner, he loft and returned to England. 
I>uring the plaintiff's stay in France the 308. was 
paid to his wife every fojp'tnight by the defendant 
at Bury, and upon his leaving France a sum of 12/. 
wu paid to him by the defendant's agent at 
Uoanne to enable him to return to England. The 
remainder oi his wages under the contract, except 
a balance of some 17/.. was regularly paid to him 
/rem time to time by the French mill-owner. For 
this baianoe he now sued the defendant. 
BM idumiHenU Kelly, C. B.), by Huddleston and 
Polloek.BB., giving judgment for the defendant, 
ibat the case was governed by the decision of the 
Court of Appeal in Gadd v. Houghton, 35 LT. Rep. 
(N. 8.) 222 ; L. R* p.. 1 Ex. Div. 367 ; 46 L. J. Ex. 71, 
there being no distinction between the words ** on 
aioooant of" in that case, and *' on behalf of" in 
the present one ; and that these words being in 
the body of the contract it was immaterial that 
the defendant signed the document in his own 
aame without qualification, and he did not there- 
by render himself personally liable. 
The plaintiff in this action sued the defen- 
dant in the Salford Hundred Court for monujs 
payable to him by the defendant for work and 
lerrices done and rendered by the plaintiff as tt)o 



hired servant of the defendant, and otherwise 
for the defendant, at his request, and for wages 
due to the plaintiff in respect thereof, and for 
travelling and other expenses paid and disburs- 
ed by the plaintiff during such service, and for 
money due on accounts stated. 

The £&ct8 of the case were, that the plaintiff 
was an overlooker in a mill, and the defendant 
an ironfounder and machinist at Bury, and that 
in the latter part of the year 1876 the defendant 
Het up some machinery at a mill at Roanne, in 
France, for M. Beluze Pottier, and tliat after it 
was set up Beluze Pottier requested the defen- 
dant to engage some person to act as an over- 
looker and to manage the nuichinery for him at 
his mill at Roanne. Accordingly on the 7th of 
December, 1876, the defendant engaged the 
plaintiff upon the terms contained in the follow- 
ing agreement : 

Hops Foundry, Bury, Dec. 7, 1876. 

I hereby agree, on behalf of M. Beluze Pot- 
tier, Roanne, Loire, France, to ensrage Mr. Amos 
Ogden, overlooker, at the rate of 4/. per week, 
with travelling expenses there and back. The 
sum of 1/. 10s. per week to be paid to his wife 
every fourteen days. 

(Signed) Robi&t Hall, 

Per John Hall. 
(Signed) Amos Oodbn. 
The verdict was entered for the plaintiff, 
leave to move being given. The question was 
whether the defendant was personally liable. 
R. H. Collins having obtained a rule. 

Crompton, for plaintiff, showed cause, citing 
and referring to Oadd v. Houghton^ 36 L. T. 
Rep. (N. S.) 228 ; L. Rep., 1 Ex. Div. 357 ; 4 L. 
J. 71 Ex.; Parker v. WirUow, 7 E. & B. 942, p. 
947 ; 27 L. J. 49, Q. B., note to Thom»on v. 
Davenport, 2 Sm. L. C. (6th ed.) 438, 7th ed. 384 ; 
Tanner v. Chrutian, 4 E. & B. 591 ; 24 L. J. 91, 
Q. B. ; Paice v. Walker, 22 L. T. Rep. (N. S.) 
547; L. Rep., 5 Ex. 173; 39 L. J. 109, Ex. ; 
Lennard v. Robimon, 5 Ell. & B. 125 ; 24 L. J. 
275, Q. B.; Deslandes v. Gregory, 2 L. T. Rep. 
(N. S.) 634 ; 2 £1. & El. 602 ; 30 L. J. 36, Q. 6. 

R. Henn Collins, for defendant, eonira, cited 
Gadd V. Houghton, svpra ; Armstrong v. Stokes, 26 
L. T. Rep. (N. S.) 872 ; L. Rep., 7 Q. B. 598 ; 
Southwell V. Bowditeh, 34 L. T. Rep. (N. S.) 133 ; 
L. Rep., 1 C. P. Div. 100, 374 ; 46 L. J. 374, 630, 
Q.B. 
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HuDDLiBTON, B. The whole question tnms 
upon the way in which the instrument in ques- 
tion, the contract in fiict between the parties in 
this case, is to be construed. It is in the follow- 
ing terms : " I hereby agree, on behalf of Mons. 
Beluze Pottier, Boanne, Loire, France, to en- 
gage Amos Og^en, overlooker^ at the rate of 4/ 
per week, with travelling expenses there and 
back. The sum of 1/. 10«. per week to be paid 
to his wife every fourteen days," and this is 
signed,*' Robert Hall, per John Hall." Now, 
in the notes to the case of Thomson v. Davenport, 
3 Sm. L. Cas. 438 (7th ed.), by Messrs. Henn 
Collins and Arbuthnot, p. 374, in the 6th ed., it 
is said: ''In all these cases the qu stion, 
whether the person actually signing ie to be 
deemed to be contracting personally or as agent 
only, depends upon the intention of the parties, 
as discoverable from the contract itself; and it 
may be laid down as a general rule, that, where 
a person signs a contract in his own name with- 
out qualification, he is prima facie to be deemed 
to be a person contracting personally ; and in 
Older to prevent this liability from attaching, 
it must be apparent from the other portions of 
the document that he did not intend to bind 
himself as principal/' Now here, the defendant 
signed this document in his own name without 
any qualification, and prima facie therefore he 
" contracted personally." But then comes the 
question whether or not there are auy words in 
any other portion of the, document which show 
that the defendant, though he signed the in- 
strument without qualification in his own name, 
" did not intend to bind himself as principal," 
and we find that at the very commencement of 
the instrument it is stated that be is entering 
into the agreement "on behalf qf'* another 
person. Now, what is the meaning of these 
words "On behalf of Mons. Beluze Pottier," 
etc. ? If they are to be considered as words of 
description merely, as was done with regard to 
the words ** As agent for John Schmidt and Co." 
in the case of Paice v. Walker^ on which case 
the plaintifiTs counsel has so strongly relied in 
the present case, then of course the plaintifi^ 
will succeed in establishing his ch&im against 
the defendant ; but if, instead of being read as 
mere words of description, they are held to be 
words indicating the capacity in which the de- 
fendant made and signed the contract, namely, 
that he made it '<on behalf of " or « as agent 



for " Mons. Beluze Pottier, they would then, in 
my opinion, be words of the same import as the 
words « on account of" in the case of Gadd v. 
Houghton, in the Court of Appeal. In Oadd v. 
Houghton this court held that the defendants in 
that case were liable on the ground that, not 
having qualified their signature to the contract 
by words showing that they contracted as agents 
or brokers only for other persons, they must be 
taken to have contracted personally, and that 
the case was undistingnishable from that of 
Paice V. Walker; but the Court of Appeal over- 
ruled the decision of this court in Gadd\. Hough- 
ton, and held that the case was not governed by 
Paice V. Walker ; that whatever might be the 
decision in that case upon the words ^ as agent 
for," yet the words ** on account of in Gadd v. 
Houghton were not at all ambiguous, and that it 
was impossible to make them words of descrip- 
tion merely, and that the effect of them at the 
beginning or in the body of the contract had 
efiiect and operation throughout the whole 
document, including the signature, and that 
the addition of those words after the signature 
would not have added anything to what had 
been previously stated in the body of the in- 
strument. Archibald, J. , in his judgment in 
that case, said : " The usual way in which an 
agent contracts so as not to render himself per- 
sonally liable, is by signing <* as agent" That, 
however, is not the only way, because, if it is 
clear firom the body of the contract that he con- 
tracts only as agent, he would save his liability. 
No words could be plainer than the words in 
the body of the contract here < on account of 
Morand k Co.' to show that the defendants con- 
tracted only as agents;" and Quain, J., also 
expressed himself to the same effect. Kow« I 
think that the words << on behalf of" in the 
body or at the beginning of the instrument of 
contract here are of the same import and to the 
same effect as the words " on account of in 
Gadd V. Houghton, and show that the present 
defendant was contracting not on his own 
account and liability, but, " as agent" for Mons. 
Beluze Pottier. I can see no distinction or 
difference whatever between them, and that 
being so, the case of Gadd v. Houghton in the 
Court of Appeal is a conclusive authority in 
&vor of the defendant, for whom, therefore, I 
am of opinion that the judgment ought to be 
entered. 
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PouooK, B. I am of the aame opinion. 
Looking ai the words of the contract in the 
pieieiit case, which are as follows [his Lordship 
here lead the contract as set out in the case], 
I am certainly of opinion that the case is 
gOTemed by the decision of the Coart of Appeal 
in Qadd r. Houghtm, That case was originally 
tried before me in Liverpool, where I held that 
the defendants were not liable ; and when the 
case came before this court on a rule for a new 
trial, the court seemed to think that the case 
was governed by the decision in Paie9 v. Walker, 
and that the words "on account of" occurring 
only in the body of the contract, and the con^ 
tnct itself being signed by the defendants in 
their own name without qualification, there 
was nothing to show the prima Jaeie liability of 
the defendants as having contracted personally ; 
aad accordingly my ruling at niti prius was 
overruled. But when the case came before the 
Court of Appeal, that court overruled the de- 
ciaion of this court upon that point and held 
that the case was not governed by Paiee v. 
Waiter, between which case and that of Oadd v. 
ffoughUm they established a clear distinction. 
But then Mr. Crompton, on the part of the 
preaent plaintiff, has urged and relied strongly 
upon the tact of the sum of II. lOt. a week being 
paid to the plaintiffs wife by the defendant- 
payment which he says was by the terms of the 
contract expressly agreed to be made to the 
wife by the defendant — as a circumstance show- 
ing or leading to the conclusion that the de- 
fendant is the party personally liable on this 
contract. But, in truth, the contract does not 
provide for the payment of that sum by the de- 
fendant. It sUtes merely that the sum of U. 
10«. per week is to be paid to the plaintiffs wife 
every fowtecndays, and, although as a matter of 
fact, and presumably of convenience as between 
the parties, the defendant did pay this sum to 
the pluntifPs wife, the payment might very 
well have been made by the French principal, 
M. Belvae Pettier, by post-office order, or in 
variouiways other than by the hands of the 
defendant I am of opinion, as before mention- 
ed, that the present case is governed by Gaddv. 
BmtghUm in the Appeal Court, and therefore it 
is imDeceBsary to say anything more than that 
I think our judgment should be in fiivor of the 
defendant. 

ta.?, C. B., dissented. 
Jndgment lor the defendant. 



COURT OF REVIEW. 

MoNTUEAL, April 30, 1879. 
Johnson, Torrincb, JsTTfe, JJ. 
Lards v. Loranosr etal. 

[ISfom S. C, Montreal. 
Attomei^sfees — Promite of extra compenfaiion — 
Retainer. 
The judgment brought up for review was 
rendered by Mackay, J. 

JsTTi, J., said that in this case the question 
was raised on a plea of compensation as to the 
right of an advocate to extra remuneration, 
which, it was alleged, his client had agreed 
to pay. It had been held that an advocate 
has no right of action for a retainer. But in 
the present case it was doubtful whether it 
could be pretended that the sum claimed was a 
retain er. A retainer has reference to services to 
be rendered. Here, on the contrary, it appeared 
to the Court that the compensation was pro- 
mised for services already rendered, and not 
for services to be rendered. The lawyer told 
his client that the case was one of unusual dif- 
ficulty, and the client told him to go on and he 
would be remunerated for his extra trouble. 
The client now pretended that he did not think 
more than $50 would be required for such ex- 
tra work. The services rendered, however, 
were proved to be worth much more than that. 
One witness, who was perfectly acquainted with 
the case, valued them at $300, and another 
at $400. The attorney claimed only $200, and 
the Court was of the opinion that he had per- 
fectly established his case. Judgment reversed, 
and tender declared sufficient. 

Johnson, J , remarked that if there appeared 
to exist some confusion of principle in the dif- 
ferent decisions of the Courts on this subject 
it arose from the different qualities in which 
the profession acted. If he considered that the 
sum in dispute here was a retainer, he would 
not give judgment for it at all, lor a retainer 
must be paid beforehand, and could not be the 
snbject of an action. But here was work 
proceeding, and a sum promised by a client to 
an attorney. The plaintiffs attorney said he 
could not go on without extra compensation, 
and the client answered, "go on, I will pay 
you handsomely." He says he understood by 
handsomely $60, but this sum was altogether 
I inadequate to the services rendered. Judgment 



166 



THE LEGAL NEWS. 



would go in favor of the attorney, not for a 
retainer, but on the principle that the laborer 
is worthy of his hire. There waa no doubt that 
in this country attorneys can maintain an action 
for work and labor done. 

ToBRANCB, J., difered from the majority on 
the right of the attorney to recover the extra 
fee claimed, but admitted that he was equitably 
entitled to extra compensation, as the case was 
just as disagreeable as it was possible for a pro- 
fessional gentleman to have in his hands. 

The judgment is as follows :^- 

" La cour, etc 

" Considerant que le demande'ir reclame des 
d£fendeurs une somme de $259.75, montant 
d'avances par lui faites aux d^fendeurs, ees pro- 
cureurs et avocats dans une cause de Moreau, 
demandeur, contre Larue, (le present deman- 
deur) et un nomm6 Woods, la dite cause ci- 
devant pendante et instruite devant la cour 
sup6rieure et finalement decid^e ensuite en ap- 
pel par la Cour du Banc de la Reine, et que les 
d6fendeurs, reconnaissant devoir au demandeur 
la somme de $28.37, ont consign^ cette somme 
avec leur plaidoyer, contestant en mdme temps 
la reclamation du demandeur pour le surplus, 
et alI6guant que suivant le compte par eux 
rendu au demandeur et produit par ce dernier 
comme sa pi6ce B, cette balance est la seule 
qui lui soit due, attendu que les d^fendeurs, 
ainsi qu'ii appert au dit compte, ont Ugitime- 
ment charge au demandeur une somme de $200 
comme retenue en la cause susdite, et qu'ils ont 
en consequence, droit de garder et retenir la 
dite somme k ce titre ; 

« Considerant quUl est etabli en preuve, tant 
par les r^ponses du demandeur examine comme 
temoin, que par les autres temoins, que lui le 
dit demandeur est convenu avec les defendeurs 
de les remunerer en sus de leurs frais ordinaires 
pour le trouble considerable que leur donnait la 
dite cause ; que cette promesse a ete iaite k plu- 
sieurs reprises, et que les defendeurs n'out con- 
senti k continuer de s'occuper de la dite cause 
que yt ces promesses reiterees du defendeur en 
la dite cause ; 

« Considerant que les dites promesses ont ete 
ainsi fitites tant au moment mdme oil les servi- 
ces des dits defendeurs etaient ainsi reqnis par 
le demandeur, qu'apres tels services dej4 ren- 
.dus; 

>** Considerant que la valeur de ces services 



est prouvee et etablie au chiffre reclame par les 
defendeurs ; que le demandeur n'a pas prouve 
sa reclamation pour plus que le montaat offeit 
par les defendeurs, et que les offres de ces der. 
niers sont en consequence suffisantes ; 

<' Considerant en consequence, qu'il y a erreur 
dans le jugement de la Cour Superieure, etc — 
Judgment reversed, and tender declared suffi- 
cient. (ToBBANCB, J., dissenting). 

Lareau ^ Co., for plaintiff. 

Loranger ^ Co., for defendants. 



Johnson, Maokat, Papihxad, JJ. 
TiLLiXB V. Pao&. 

[From G. C, Joliette. 

Privilege — Hypothec registered against immotfeabU 

attaches^ though the property 'Had previously 

been sold to third party who had not roistered 

his title before the registration of the judgment. 

The judgment brought under review was 
rendered by the Circuit Court, Joliette, Olivibb, 
J., dismissing a hypothecary action, the grounds 
being as follows : — 

<< Considerant qu'il ressort des allegations 
memes de la declaration du demandeur, ainsi 
que de I'acte de cession du 13 Janvier 1877, 
par Norbert Page au defendeur (Treffle Page) 
produit par les parties, que I'immeuble decrit 
en la declaration du demandeur n'appartenait 
plus au dit Norbert Page lors du prononce du 
jugement du 3 Mars 1877, invoque par le de- 
mandeur, non plus que lors de renregintrement 
d'icelui le 8 Mars 1977, etqu'ainsi le dit juge- 
ment ne pouvait creer une hypoth^ue en fa- 
veur du demandeur sur le dit immeuble, main- 
tient la contestation du tiefendeur, et renvoie 
Taction du demandeur avec depens," kc. 

Maokay, J. The question in this case was 
as to the preference to be accorded to a regis- 
tered judicial hypothec as against a purchaser 
who had neglected to register. The judgment 
of the Court below found that Page, being in 
open possession, was not bound to register. 
The Court here unanimously held that the 
plaintiff's pretension was well founded, and his 
claim, which was based on a judgment against 
the vendor and duly registered, must taJce pre- 
cedence of the defendant's title, which was 
not registered until a later date, though the 
judgment was not registered until after - the 
sale to defendant. The judgment must be i«- 
versed. 
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Judgment ir^ 

<• Considning that plaintiff has proved his 
allegations material of declaration, and shown 
right, by his early registration of judgment, to 
the remedy he seeks against defendant, whose 
regittmtion of his title deed was only perform- 
ed late, long after the plaintiffs registration, 
tod that the open possession invoked by defen- 
dsnt is of no nse to him against plaintiff, doth 
declare and adjudge the immoveable property 
mentioned and described in the declaration in 
this cause as follows, to wit: (the description 
follows) to be charged and hypothecated in 
iavor of plaintiff for the payment of the sum of 
$10735, to wit, the sum of $102.25, amount of 
the judgment rendered in the Circuit Court of 
the district of Joliette, on the 3rd day of March, 
1877, against one Norbert Pag6, of the parish 
of Ste. M61anie, &rmer, at the suit of Jean Tel. 
lier, plaintiff in this cause, said judgment duly 
enregistered in tlie registry office of the county 
oi Joliette, together with a notice to the Regis- 
trar containing a description of certain immov- 
eables belonging to said Norbert Pag6 and com- 
prising the above described land, which the 
said plaintiff intended should stand hypothe- 
cated for surety of the payment of the said 
judgment of the 3rd of March, 1877, with in- 
terest, kc.f until paid, and the sum of $6.10 for 
cost of copies of deed and registration of the 
same; 

"It if, therefore, considered and adjudged 
that the said defendant as diUnteur aetuel of the 
abore described land, by means of the aete de 
utmn thereof made to him by said Norbert 
Pag^ on the 13th day of January, 1877, do 
within fifteen days after service upon him of 
the present judgment, quit, abandon and give 
up the said land," &c. 
L. A. McConviiUf for plaintiff. 
Ocdm ^ Detroeherif for defendant. 



8UFERI0B COUBT. 

MoKTBBAL, March 8, 1879. 

LAniJOfi et al. v. Dubruli. 

Quantum mtruU — Apprtciaiian qfwark, 

Maoiat, J., said that this was an action for 

$151, for work and labor, and materials. The 

pka otEered $100, and alleged that pUintiff's 

ehsiges were exorbitant. The case was sent to 



ep^erti't both parties went into their case be- 
fore the eT^perUj and they declared that the 
plaintiff was entitled to $126, but they omitted 
to state for what cause. The report not having 
stated that the $126 was awarded in respect of 
the quantum meruit^ was set aside, and the de- 
fendant fought on the case at enquite. This 
was the case of a man employed without any 
price being fixed. Under such circumstances, 
the person who got the work done could not 
cut the price down to the very lowest rate at 
which such work might be done by someone 
else. If a man went into a first-class tailor's 
shop, he must pay the first-class tailor's price. 
That was the law governing such cases. The 
defendant here offered $100, and one witness 
gave evidence that he would have done the 
work for less. This was not sufiicient. The 
Court would allow a fidr compensation, and 
would be influenced to some extent by the 
opinion of the experts, who had awarded $126. 
Judgment for plaintiff for $126 and costs. 

A. De^'ardintf for plaintiffs. 

Duhamsl 4^ Co.^ for defendant 



Wnns V. Bbaudbt. 
Imoheni^^Trial f^chargw cf /raud-^Rimark* on 

th0 expediency injury truU in 9ueh eaeet. 

Magkat, J. The plaintiff's declaration 
charged the defendant with having, on three 
different occasions, made fiilse statements of 
his affairs, and thereby lulled the plaintiff into 
confidence, and induced him to sell him goods 
which were not paid for. His Honor ^referred 
to the various statements of his affairs which 
had been produced by the defendant, and which 
had the effect of inducing the plaintiff to make 
farther advances. The conclusions were that 
the defendant be imprisoned under the Insol- 
vent Act, unless a certain sum be paid. His 
Honor said that it was very much to be regret- 
ted that the duty of trying these criminal 
charges should be imposed on the Judges with- 
out the assistance of a jury. In England, where 
the judges used to have this duty laid upon 
them, they rebelled, and usually let off the 
persons accused, and so forced the Oovemment 
into having jury trials. So it ought to be here. 
The duty was a very unpleasant one indeed. 
An argument might be made on it against the 
constitutionality of the Insolvent Act in taking 
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•w»y tdal by jury from baokrupts charged 
with crimes. 

The plea denied the plalntiff'a all^ations. 
The evidence showed, however, that fiilse re- 
presentations were made. The plaintiff had 
established his case perfectly, except that 
he conld only get judgment for $400.38, 
which was all that defeadant had bought 
subsequent to the date of the fAlse statement, 
20th March, 1876. What degree of imprison- 
ment should be ordered against a man under 
circumstances like these 7 It looked like a 
very bad case, undoubtedly, and the sentence 
of the Court must be the extreme one of the 
law. The imprisonment of the defendant for 
two years would be ordered, unless he repaid 
the sum of $400.39 and costs. 

Courgolj Oirouardj WurteU 4i Sixtarij for 
plaintiff. 

Loranger ^ Co., for defendant. 



MoVTBKAL, April 30, 1879. 
Olivhr et al. v. DiMontignt. 
(7o9|/eMton of Judgment — CozU. 

JoBMsov, J. The action is for $109.69 on a 
note, and for goods sold. Plea, that on the 
amount of the note ($74 09) defendant has 
paid $S1, leaving a balance of $23 09 ; that the 
interest is only $6.66, making in all $28.64, for 
which he offers to confess judgment. The 
plaintiffiB accept this ; therefore there is an end 
of the matter so &r as the debt goes ; but what 
as to the costs? The defendant evidently is 
entitled to no costs fot- merely acknowledging 
how much he owes, if by neglecting to pay 
his debt he compels the plaintiff to sue him : 
but here the plaintiff sued him for $80.96 more 
than he owed, and when be acknowleges a bal- 
ance of $28 the plaintiff admits that to be 
llie right amount. Therefore, he had no 
right of action in thi8 Court at all, but only in 
the Circuit Court ; and he also compelled the 
defendant to plead in order to avoid the risk of 
a judgment for $80 more than he owed. There- 
fore, the plaintiff must pay the costs of that 
plea, and will only himself get judgment for 
$28.64, with costs of the Circuit Court. 

DeBM^euOle j* Turgeon^ for plaintiff. 

TVmW, DtMefUigng j- Cha/tbonneoH, for de- 



8UPEBI0B COUKT. 

MovTRiAL, Fbb. 28, 1879. 
Ethibr v. Dahpurahd et al. 
Jurudietian — Same'Revendieation — AB$iffnee$. — 
Domieile. 
The plaintiff having issued a utitU'-revendieaUom 
at Montreal, against moveables in the possession 
of defendants, in their quality of assignees to the 
insolvent « La Compagnie de la brasserie de 8t. 
Lin," the defendants filed a declinatory excep- 
tion, on the following grounds : — 

1. " Parce qu'il appert par le bref d'assigna- 
tion et la declaration en cette cause que le de- 
mandeur ne s'est pas adress^ au tribunal da 
domicile du foilli " La Compagnie de la brasse- 
rie de St. Lin," savoir, au Juge si^geant en 
mati^re de faillite dans et pour le district de 
Joliette ; 

2. '^ Parce que cette Honorable Cour n*a point 
jurisdiction pour juger lem^rite des pretentions 
du demandeur, vQ que toutes les procedures et 
les documents de la fiiillite de la dite compa- 
gnie insolvable sont dans le dit district de 
Joliette ; 

3. " Parce que les d6fendeurs ds-qualitte ne 
resident point dans le district de Montreal ; 

4. " Parce que la pretendue cause d'action du 
demandeur n'a pas origine dans ce district, 
mais bien dans le district de Joliette.' 

JsTTfi, J., held the exception to be well 
founded, the judgment being as follows : — 

" La Cour, etc 

*' Considerant que le demandeur a saisi-reven- 
diqu6 entre les mains des defendeurs ds-qualite 
de syndics conjoints & la fiuUite de la compagnie 
de la brasserie de St. Lin, corps politique et in- 
corpore, divers objets mobiliers decrits comme 
suit : < Un wagon k spring, un autre wagon k 

< deux chevaux, un petit wagon simple, quatre 

< sleighs et une tratne, un lot de bois de corde, 
» environ 150 cordes ' ; 

« Considerant que ces objets etaient lors de 
la dite saisie-revendication, en la possession des 
defendeurs es-qualite k St. Lin, dans le district 
de Joliette, et des Ion sujets et soumis k la ju* 
risdiction du tribunal du lieu de la situation ; 

" Considerant que la revendication, qu'elle ait 
pour objet un meuble ou un immeubie« est une 
action reelle, et qn'aux termes de Particle 38 du 
Code de Procedure Civile, tous les defendeuis 
en matiere reelle doivent etre assigBte devant 
le tribunal du Ueu oil est situe rol«fl* ea Utige ; 
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« C(»8id4rant en outre qae les d^fendeura ont 
all^6 que le domicile de la faillie, << La Com- 
pagnie de la brasserie de St Lin, k laqnelle les 
difendeun sont syndics, est k St Lhi, dans le 
district de Joliette -, que le demandear n*a pas 
mk express^ment cette all^tion, mais j a r6- 
pondii en invoqoant nn autre moyon, et que, 
psr saite, auz termes de Tart. 144 du Code de 
Proeidura Ci?ile, cette allegation dos d6fen- 
denrs est census admise ; 

«Connd6rant qne les d^fendeurs to-qualit6 
D'oni oomme tels d'autre domicile 14gal qae 
celol de V^tte moral de la fiuUite auquel lis 
lont sjodics, pour toutes les fins des demandes, 
qui peurent dtre fidtes centre la dite iaillite, et 
que le lait que le domicile personnel de I'un 
des dite syndics se tronve dans ce district ne 
pent dtre consid6r6 comme attributif de juris- 
diction an tribunal de tel domicile personnel 
quant aox matiires concemant la dite iaillite ; 

" Maintient Texception d6clinatoire prodiiite 
par lea defendeurs et renvoie la dite action 
avec d^pens/' kc. 

PHvoU i PrifofUaine, for plaintiff. 

T, i C. Cde LorimUTf for defendants. 



Ajcbroib v. Malleval. 
Capioi — Intent to defraud. 

JittI, J., said that this was a case in which 
ft capias had been issued against the defendant 
cm the ground that he was about to leave for 
Europe, and the plaintiff would be defrauded 
of bis debt It appeared, however, that the 
defendant was not about to leave immediately, 
and had no fraudulent intention in his pro- 
posed trip, which was for the purpose of visit- 
ing the Paris exhibition. It was established, 
moreover, that all his interests were here ; the 
cspias must be quashed. 

% i BauUUier, for plaintiff. 

0. Au^j for defendant. 



Hawkbs v. CArrRBT. 
Capitu — Afidaarit — Omission qf word " itnoM- 

diaUly." 
JiTTi,J. This was another case in which 
a capias had issued, and was similar to the case 
^UgkLhall y.Caffrey. The defendant petitioned 
to be liberated on various grounds, one of 
wldch was tlmt it was not alleged in the affida^ 
rit that the defendant was << immediately" 



about to leave the Province. The avermant 
was : " that deponent has reason tp believe, and 
verily believes, that the defendant, to wit, 
the said James Caffrey, now temporarily in the 
city of Montreal, is about to leave the hereto- 
fore province of Canada." kc. The word << im- 
mediately'^ was left out. His Honor said that he 
acceded with some reluctance to the opinion 
of his brother judges on this point — ^that the 
word « immediately " was indispensable. Tho 
affidavit was, therefore, defective, and judgment 
must go, ordering the liberation of the defen- 
dant. 

The judgment is as follows : — 

" La Cour, etc.... 

" Consid6rant que I'affidavit sur lequel a 6t6 
6mi8 le dit href est irr6gulier et insuffisant, en 
autant quil ne contient pas rall6gation que le 
d^fendeur 6tait sur le point de quitter imm^ 
diatement la province ; 

" Accorde la dite requdte, et casse et annnle 
le dit bref de capias," kc. 

MaematteTf Ball j* Oreetuhieldtf for plaintiff. 

Carter^ Church ^ ChapleaUy for defendant. 



RECENT ENGLISH DECISIONS. 

Judgment, — There was a controversy over an 
alleged infringement of a patent, and it was 
agreed that an expert should examine the 
lithographic stones in controversy in use by 
by tlie defendants, and he did so, and reported 
in fiivor of the defendants, and judgment was 
entered accordingly. Afterwards the plaintiffs 
brought an action to have it declared that the 
fooner judgment was obtained by fraud, all^g. 
ing that the defendants had fraudulently con- 
cealed certain stones used by them from the 
expert, and had made certain false statements 
to him. Held, on the facts, that the fraud was 
not proved ; and umbU that a judgment could 
not be attacked on such grounds.-^/^ifoicw v. 
Uayd, lOCh. D. 327. 

lAmHatiom, Statute <^. — Defendant owed plain- 
tiffoa large debt incurred in 1865, and in answer 
to a demand wrote them in May, 1874, as follows : 
*< Believe me that I never lose sight of my 
obligations towards you, and that I shall be 
glad as soon as my position becomes somewhat 
better, to begin again and continue my instal- 
ments." It appeared that in 1874, defendant's 
position was bettered by £14, but was no better 
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in any otlur y««r. In September, 1876, be 
wrote again ae foUovs: « Since tbe present 
year, I find myself in a more bopefol sphere ' 
which, as soon as the geneial commercial crisis 
gires way, will render to me more than necessaiy 
for a liring.'' It did not appear that the *^ gen- ; 
eml commercial crisis" had, in ftct, ''given ' 
way." H^df that the claim was not saved by ; 
these letters from being barred. — Meytrhofr. 
Fro$hlich^ 4 C. P. D. 63. 

PofffwrtA^.— Two women, G. and W., became 
partners in bnsiness in LoDdoD, in 1875, onder 
the firm name of C. k W. In 1877, C. married 
one L. In 1878, the partnership was dissolved, 
and it was ordered by the Coort that " the said 
partnership business, and the leasehold pre- 
mises, trade, fiztores, stock-in-trade, goodwill, 
and business be forthwith sold as a going con- 
cern " to the partner who should bid the highest. 
W. was the purchaser, and she afterwards carried 
on bnsiness under the old style. The deed of as- 
signment contained the clause, « including the 
right to represent that the business as recently 
carried on by C. k. W. is now being carried on 
by the said W." Held, that W. could not bo 
enjoined from using the old firm name ; and per 
James, L. J., that the assignment conveyed the 
right to its use.— XMy v. Walker, 10 Ch. D. 436. 

Right qf Way, — ^By a public Act, a corporation 
was empowered to build a pier according to 
plans. It was alleged that, if the pier was 
built in the manner provided by the Act, a 
certain public right of way would be thereby 
rendered unavailable for public use. Held, 
that, if that were the case, the Act must be 
held to have extinguished the right of way by 
implication, though no reference was made to 
the matter in the KcX^-^Ccrpofaiion ^ Yarmouth 
V. SmmoM, 10 Ch. D. 618. 

Sale, — A man brought pigs into market, and 
sold them with all faults and expressly without 
warranty. They turned out to have tjphoid 
fever, and died on the purchaser's hands, and 
infected his other pigs. The acte of the seller 
amounted to a breach of a sUtute prohibiting 
such sale in market of infected animals, and 
inflicting a penalty. Held, that the existence 
of the Statute did not raise an implied repre- 
sentation that the pigs were sound, and the 
purchaser had no remedy. — Ward^. Hohbij 4 
App. Gas. 13 ; H.C. 2 Q.6.D. 331 ; 3 Q.BJ). 150. 



GENERAL NOTES. 
Tna Powsa or tib Macb. — ^Bather an un- 
usual circumstance took place in the Imperial 
House of Commons on Thursday 1st May, the 
result of which gives us a little insight into the 
value of that article of hitherto mythical in- 
fluence, « I'he Speaker's mace." We learn 
from the Globe that Sir Julian Goldsmid, being 
chairman of a select committee of the House, 
and i4>parently disinclined to assist in " making 
a House " to liscilitate the discussion of the Irish 
Saturday Closing Bill, Sir JuUan was tempted 
to test the Speaker's authority. He, therefore, 
inquired of the Sergeant-at Arms, who had sum- 
moned him, what would be the consequence of 
his refusing to come, and was puaaled by the 
Sergeant's intimation that in that case he 
would <^ have to return with the mace." All 
readers of HatseU's JPreeedenU are aware of the 
mjsterioas power the maoe possesses for 
the transmutation of the Assembly to which 
it belongs. ^ When the mace lies t^wn the 
teble it is a Honse ; when under, it is a commit- 
ter. When the mace is out of the House, no 
business can be done ; when from the table, 
and upon the Sergeant's shoulder, the Speaker 
alone manages." So declared that excellent 
authority more than sixty years ago. But if, 
when the mace is out of the House, no businesB 
can be done in the House, it is nevertheless 
clear that much business can be accomplished 
at the spot to which the mace itself has gone. 
Mr. Brand reminded the Coounons that « on 
the appearance of the mace in any committee, 
that committee is dissolved, of course" So 
that any committee refusing to come and make 
a House, when Mr. Speaker wants to take the 
chair and get to business, does so upon pain of 
in^tant extinction. Speaker Ablx>tt, whose 
manuscript book on the usage of the House 
was quoted by Mr. Brand in support of this 
employment of the mace, had opportunities of 
knowing the limits of his ofiBce. In 1806, he 
gave that fa moos castini; vote which condemned 
Lord Melvilir for misconduct as Treasurer of 
the Kavy, and inflicted on Mr. Pitt the defeat 
which has been said to have hastened his death ; 
and it was he who, in 1823, called upon 
Canning to retract tbe charge of falsehood he 
had hurled at Brougham on the memorable 
occasion when it was moved that both Canning 
and Brougham be taken into custody by the 
Serjreant-»t.Arms, The written law of the 
mace, as compiled by Speaker Abbott, has been 
the guide of severU generations of his suc- 
cessors. — Englith paper. 
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Vol. II. MAY 17, 1879. No. 20. 

THE STAMP ACTS, 

The decision in Falardeau v. ^S^ni^ reported 
in the present issue, is of importance, inas- 
mQch u it decides by judicial authority one of 
tiie doubtful points which, strange to say, occur 
in so apparently simple an operation as pro- 
perly stamping a promissory note. In this 
esse the stamps were placed on the note at the 
time it was made, but were not cancelled by the 
maker. The plaintiff, the payee, moved, in 
the conrae of the suit, to be permitted to validate 
the note by affixing double stamps, and per- 
miarion was granted. The case of Delbar v. 
Landoj 22 L. C. J. 46, in which Judge Torrance 
held that it is not essential that the maker 
should cancel the stamps, was cited and ap- 
proved. It may be remarked that the latter 
decision was also followed in Qnaedinger v. 
McLean (S. C. Montreal, 3Ist Oct., 1878), in 
which Judge Jett^ held that the note was 
validly stamped where the stamps were pro- 
perly efiiaced by the payee's clerk on the day 
the note was made. The tenor of all the late 
decisions on this subject is that where there 
has been no intention to defraud the revenue, 
the note will either be held valid, or may be 
validated by double stamping. 

The learned Judge referred to the number 
and complication of the Acts relating to the 
stamping of promissory notes. It is much to 
be regretted that such complication should 
exist, for if the law is so involved and obscure 
as to puzzle lawyers, how are the public 
generally to feel confident that they have dis- 
covered its true interpretation 7 A bill has 
heen passed, during the late session at Ottawa, 
to c(msoUdate the Stamp Acts, and it is to be 
hoped that this measure will simplify the law 
on this subject. 



THE INSOLVENT ACT 
By the narrow majority of four in the Senate, 
the country has t>een subjected to thq evils of 
the Insolvent Act for another year, although 
theConmionB by a vote of nearly two to one 
^•d pronounced for its repeal. This decision 



of the Senate has been viewed with anything 
but satis&ction by the majority of the people. 
If the vote in favor of repeal in the Com- 
mons had been a narrow one, or if the vote had 
been surrounded by any circumstances which 
could have raised a suspicion that it was not 
the deliberate opinion of the House, the action 
of the Senate might have had something to 
rest upon. But the fitcts are precisely the other 
way. Nor can the Senate claim to be exercising 
a conservative influence in preserving the 
Act, for the Act itself was an izmovation and 
an experiment, and being proved a s:igantic 
evil, it might have been supposed that the 
Senate would have been the first to revert to 
the old order of things. However, repeal, or 
an Act of limited scope for the equitable dis- 
tribution ot insolvent estates, is now only a 
question of time. 

ACCOMMODATION ENDORSERS, 
The question which arose in Craig v. Quintal 
(p. 163) is important, and as the learned Judge 
observed, was probably presented for the first 
time in our Courts. Quintal, the defendant, 
had endorsed paper for the accommodation of 
a firm which had become insolvent and assigned 
to the plaintiff. None of the notes were paid 
before maturity. The assignee sued the 
accommodation endorser, who was not a 
creditor of the insolvents, and the question 
was whether he was liable. The Court held 
that Quintal, being an endorser for accommo- 
dation merely, and not having benefitted in 
any way by the endorsement, no action could 
be maintained against him by the assignee to 
the insolvents. 



THE SUPREME COURT. 
A bill was introduced during the session 
which has just closed for the repeal of the Acts 
respecting the Supreme Court, and although the 
measure, as a matter of course, was rejected, yet 
the discussion to which it gave rise revealed 
very distinctly that the Court has few admir- 
ers, and that however necessary such a tribunal 
may be under our new federation, the early his- 
tory of the Court created to fill the want has not 
inspired much satisfaction. This is saying 
nothing new to lawyers in this Province, for it 
has long been evident that some of them, as 
well as their clients, are unwilling to take any 
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case to Ottawa which can possibly be carried to 
England. The reason for this state of things is 
to be found in the dissimilarity of the law in 
the different Proyinces from which the judges 
have been taken, and the fact that the cases 
from this Province are generally supposed to 
be left chiefly to the two members who were 
appointed from the Bench and Bar of Quebec. 



NOTES OF GASES. 

SUPERIOR COURT. 

Montreal, May 10, 1879. 

Johnson, J. 

Falaedeau y. Smith et al. 

Sianq> on jfromUaoiy note not duly cancelled — 

Payee may validate note by double ttamping. 

Johnson, J. The plaintiff's action is to reco- 
ver from the defendants the amount of their 
promissory note, payable to the plaintiff^s order 
at his office here. Smith alone has pleaded : Ist, 
He pleads there is no right of action, the stamps 
having been cancelled by the plaintiff himself^ 
who by law was not entitled to cancel them 
except by paying double duty at the time ; and 
secondly he pleads that even if the note be 
considered as legally stamped, the plaintiff and 
all the defendants, together with a gentleman 
named Sanderson, were associated for the pur- 
pose of making a tender to the Government for 
the lease of a railway, and that a deposit of 
$1,000 was required to be made with their tender, 
and they were to contribute $200 apiece ; but 
the one of them now pleading to the action, 
not having the ready money, gave the note now 
sued on to represent his share ; that the thou- 
sand dollars were deposited with the Govern- 
ment, and were to be returned if the parties 
making the tender did not get the contract. 
That they all agreed among themselves that any 
of them might retire from the scheme before the 
acceptance of their tender. That the tender was 
not accepted, and the whole of the money has 
been returned by the Government. He further 
says that he formally retired fit>m the scheme 
in July. 

We must first look at the question as to the 
stamps. The plaintiff moves, after notice and 
on affidavit, to be permitted to affix double 
stamps. This subject appears at first rather 



complicated from the number of statutes upon 
it (no less than six) that have been passed since 
1864, but they have been noticed so often that 
I will not go into them again now. The point 
now before the Court was in part decided in this 
Court as late as November, 1877, in the case of 
Delbar v. Landa (22 Jurist, p. 46), in which it 
was held that the stamp need not be apposed by 
the maker of the note. The important thing is 
to have the duty paid at the time of the making 
of the note. Here the stamp was put on by the 
plaintiff to the proper amount,mndat the proper 
time ; but was not duly cancelled, which is a very 
different thing, and the point now Is whether the 
plaintiff can validate the note by putting on 
double stamps. I think he can. Sec. 12 of the 
33 Vict. c. 13, and sec. 2 of 41 Vict c. 10 give 
a holder a right at any time to affix double 
stamps to remedy any defect that has arisen from 
error or inadvertence, and without any intention 
to violate the law. Therefore, the plaintiff's 
motion is granted. The effect of this will be 
that he must pay the costs up to the time of the 
filing of the plea, for, though the note is valid- 
ated by the legal stamp, all costs made before its 
validation, and which were incurred by the 
defendant, must be paid by the other party. 

Under the second plea, it is evident that there 
was an association for a certain purpose, and that 
the accountability of that association to any one 
of its members, or the liability of each member 
to the association, are things quite distinct from 
the individual liability of Smith to the individual 
person who lent him this money for which the 
note was given. It so happens that the plaintiff 
was made secretary of their association by all 
these gentlemen, and in that capacity he got the 
money back from the Government, that is the 
association got it, and remains liable to Smith 
for what he put into their frmds, subject to deduc- 
tion on account of its expenditure ; bat that is 
not to prevent the plaintiff, who in his own in- 
dividual behalf lent the money on this note, of 
his recourse against those who contracted indi- 
yidually with him. The note was not the note 
of the association ; if it had been it would have 
been signed on their behalf by their secretary ; 
it was the note of each person individually, and 
must be paid, saving the recourse of Smith to 
get back from the association anything they 
may owe him. fie resigned and is out of the 
concern, but remains liable up to the time of his 
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reagnation, for his share of the expenses if there 
have been any. Judgment for the plaintiff as 
prayed, saving leconrse of defendant for any 
moneys due by the association. 

DeLmmier ^ Co., for the plaintiff. 

Dwidton ^ CutiUng, for the defendant 

Gauthibb v. Pioabo. 
Pmrntory Note—AcUan to have portion of En- 
doraefoent struck out. 
JoHKBOH, J. The present action is brought 
to have the defendant held personally liable 
as endorser on a promissory note, and to have 
the words ** without recourse " struck fix)m his 
endorsement It is averred that the defendant 
requested the plaintiff to lend him a sum of 
$86, promising to pay him back $100 at the 
end of a month, and to gfive him the note of 
one St Denis payable to the defendant's order, 
and which he would endorse. That the plain- 
tiff consented to lend the money on the terms 
offered, and the note was drawn and given to 
the defendant to procure St. Denis' signature, 
which he did, and brought back the note again 
to the plaintiff, and while the money was being 
coonied, the defendant, who had taken the note 
again, to endorse it, as the plaintiff supposed, 
gave it back to him, and it was put away under 
the supposition that it really was endorsed; 
but as soon as the plaintiff found it was not, he 
sent word to the defendant, who came in answer 
to his message, and took the note again from 
the plaintiff's hands to endorse it ; but fraudu- 
lently wrote the words "without recourse 
against me " above his signature. The defend- 
ant pretends that he merely sold St. Denis' 
note without recourse against himself, but the 
plaintiff has completely proved every circum- 
stance of ids case. The evidence of St Denis 
alone, whom the defendant called as his witness, 
is enough to condemn him. He proves that 
the defendant, when he asked him to sign the 
note, promised himself to take it up. Judgment 
for plaintiff. 
Duhamlj Pagnudo, ^ RairmOe for plaintiff. 
Cwraol, Oirouard, Wurteie^ f Sexton for de- 
fendant 



Craio es qual. v. Quintal. 
Intohent Act — Accommodation Note — LiabUity qf 
endorser fw aecommodation to assignee qf the 
maker. 
JoHNBOH, J. The plaintiff is assignee of the 



insolvent estate of Quintal k Croteau, a firm 
composed of Chas. Quintal and Geo. Croteau, 
and the action is to recover $10,000 from 
Narcisse Quintal, the defendant, who endorsed 
paper tor the accommodation of the firm to the 
extent of $10,000 in September and October, 
1877. On the 21st February, 1878, an attach- 
ment issued against the firm of Quintal k 
Croteau, and, on the 8th March, 1878, the 
plaintiff was made assignee. The firm is 
alleged to have been insolvent more than three 
months previous to the issuing of the attach- 
ment and to the knowledge of the endorser. 
The notes that were endorsed all fell due between 
the 8th and 24th January, except two which 
matured— one on the 11th, and the last on the 
19th February, 1878. The defendant pleads 
a demurrer to the declaration, and a dSJense en 
fait, and both issues are before me by consent 
of the parties. There is no averment in this 
declaration that the defendant was a creditor of 
the firm. On the contrary, it is expressly 
stated that he endorsed for the accommodation 
of the firm, which received the proceeds in 
discounts from the banks. There is no 
necessity, however, to decide the naked 
question, whether an action of this nature 
could never be maintained, under any cir- 
cumstances, against any one but a creditor, as 
the parties have gone into the facts ; and it is 
abundantly clear flrom the evidence that, cre- 
ditor or no creditor, the defendant was not aware 
of the insolvency of the firm, though it was 
deemed necessary to aver that he was aware of it 
in the declaration. In point of fact, however, 
the defendant was the surety and not the cre- 
ditor, and none of these notes were paid before 
maturity. He was a benefactor of this estate, 
and got no benefit at all, unless barely escaping 
liability as an endorser can be considered a 
benefit, for he got no commission or other con- 
sideration whatever from the makers of the 
notes. As to the demurrer, then, I shall not 
concern myself with it ; strictly I ought not to 
look at it, as there is a consent for proof before the 
right of action is considered, which must mean. 
If it means anything, that I should judge the 
merits on the fiicts proved. In any other view of 
the matter, the consent would be extremely illo- 
gical, for if the right of action can be judged 
without proof of the facts, the demurrer should 
have been disposed of in the Practice Court, 
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and I shoTild merely have to do here what the 
Judge ought to have done there, and if it cannot 
be decided without proof, then I am judging the 
merits and nothing else. I think this is a very 
inconvenient coarse, and in most, if not in all 
cases, absolutely unreasonable and illogical; 
for it amounts to saying that proof can make a 
bad declaration good, or vice veraa^ as if the de- 
murrer did not admit the truth of everything 
that is alleged. From what I have already said, 
it will have been perceived that in my opinion 
this action cannot be maintained in this country. 
The question, however, is a very important one, 
and is now, I believe, presented for the first time 
in this Court. The law of France and of the 
United States makes provision for the particular 
case of the endorser ; ours does not In France 
the law of May, 1838, article 449, which is a 
new disposition, not to be found in the cods de 
eommeree^ provides for a recourse against the 
first endorser of a note paid alter the cenation de 
paiement, provided it be proved << que eelui d qui 
on demande le rapport avait eonnaistanee de la ees- 
satum depaiement d Vfpoque de VimUsiim du tUre^ 
There, in France, the cessation de paiement con^ 
stitutes the /aillite or insolvency for the outside 
world, though, of course, the insolvency itself 
is independent of the public recognition of it ; 
For as Renouard says, vol. 1, on article 8 : "La 
fiftillite est un fait qui ezisto par lui-meme, un 
fait que le jugement d^claratif constate, mais ne 
cr6e pas." Again he says, article 4; "J*id dit 
que pour constater I'etat de foillite, la cessation 
doit porter non sur quelques paiements ; mais sur 
leur g6n6ralit6." This last principle is also the 
principle of our law (see Clarke's Insolvent Act 
of 1875, page 27), and without referring to pre- 
cedents, it is sufficient to mention that a debtor 
on whom a demand of assignment is made, on 
the ground that he has ceased to meet his en- 
gagements generally as they become due, may 
set aside such a demand on petition, by showing 
that he was merely suifering temporary embar- 
rassment. Therefore there must evidently be 
(1st) a general cessation of payments ; and (2nd) 
it must be due to real inability to pay in full. 
In the French system the payment must be made 
after the general and open cessation in order to 
give a right of action against a first endorser ; 
and more than that, the * defendant must be 
shown to have known of the insolvency of the 
debtor at the time he took the note. Under all 



systems of insolvency such knowledge is pre- 
sumed where the note is paid before maturity, 
or otherwise than in money or its equivalent ; 
but all payments of debts due, and made in the 
course of business in cash, are presumed received 
by the creditor in good iaith, and it is againHt 
the policy of the law to disturb such paymenti«. 
A diflferent policy would destroy all security in 
commercial transactions. (See art. 446, 447, 448, 
449 of the French loi defaUliU.) Ist. Renouard 
on art. 446 explains clearly this principle, and the 
same thing will be found in any other commf n- 
tator. Our own law makes the same distinctioa. 
(See sec. 133 and isl. In the case of Sauvageau 
and Lariviere, decided in appeal under the Act 
of 1864, which was in that respect similar to 
the laws of 1869 and 1875, it was held that a 
payment made on the day of an assignment, 
under the constraint of a capias^ could not be 
annulled, nor the creditor made to reimburse, 
because the assignee, Sauvazeau, did not prove 
that Lariviere was aware of the insolvency of 
St. Laurent, the insolvent, and the payment 
was made in money. But the French law goes 
much further than that, and requires the credi. 
tor's knowledge of the insolvency at the time of 
the making of the note : << A Vfpoque de VimU- 
sion du titrey Renouard on the art. 449 quotes 
the report of the. commissioners of the House of 
Deputies in France on this subject, giving the 
reasons for the adoption of this principle there ; 
and it is evident that fraud is what was intended 
to be defeated, and nothing else. Let me put 
the case thus : A being openly insolvent, having 
ceased to meet his engagements (according to 
the terms of our statute) meets B, a creditor 
aware of this. B says, give me your note and I 
will get money on it, and transfer it to a third 
party : in the mean time you will keep on nntil 
you pay this note somehow or other, and there- 
by I will be paid in full through an innocent 
third party. The note is made at short date 
and taken up by the maker. There are evidently 
here all the elements of a fraud. The first en- 
dorser has been paid his debt in full at a time 
when he could not take payment: it was an 
undue preference made to B, the creditor, who 
had knowledge of the insolvency. But if B, in- 
stead of being a creditor who is trying to get 
an undue advantage, indorses for accommoda- 
tion only, what advantage is there for him in 
that ? We could not suppose that he was aware 
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of the insolvency, because if he was, he would 
bare been mad to endorse ; he had simply to 
abstain from endorsing and he was safe. It is, 
therefore, evident that when the first endorser 
is an endorser for accommodation merely, he 
cannot be troubled, because he was not aware 
' of the insolvency of the maker. The case I 
have supposed would be just the case against 
which Article 449 of the French law Is directed 
—the case of a note given to a eredUor at the 
timej he getting value for it from a third party 
who is subsequently paid by the insolvent. 
The moment, then, that the plaintiff admits, as 
he does here, that the defendant was endorser 
for accommodation only, his action is gone. 
The kw of the United States, sec. 34, has a 
provision similar to the French law against the 
person receiving such payment, and Ufho is 
benefited thereby ^ and hoe reaaonahU cauae to 
believe such person to be insolvent. Our own 
statute has not adopted the provision of the 
French law, or that of the American law. It 
confines itself to the case of a creditor receiving 
payment from an insolvent debtor, knowing or 
having reason to believe him insolvent, § 134. 
On general principles, how can an endorser for 
accommodation be considered a creditor ? He 
is a surety and nothing else. He can only 
become a creditor by pa]ring the debt; he 
cannot even rank on the insolvent's estate till 
he has paid it. Quintal k Croteau borrowed 
from the banks, who would not lend to them 
without the defendant's endorsement. He 
endorses for them — ^becomes their security to 
the hank. Three months later, when the notes 
ue due and are paid by Quintal k Croteau, they 
returo to their direct creditor, the bank they 
boirowed from, the money that was lent. The 
nuety knows nothing about it. Did Quintal 
^ Croteau pay the surety's debt or their own ? 
The question need not be answered. The very 
revene is proved. The defendant then was 
not a creditor. He had no knowledge of the 
insolvency of this firm ; he was only a surety 
^ho benefitted the concern by furnishing them 
with means at his own risk. 

Action dismissed. 

Km ^ Carter, for plaintiff. 

Duhamelj Pagrtuelo |* Rairmlle, for defendant. 



GooDBODV et ux. V. McGbath et vir. 

Pttrtieular Upaeiea — Time when payable — Com- 

penaation, 

Johnson, J. The plaintiff and his wife sue 
the defendant and her husband to get the 
amount of two legacies left by the will of their 
mother, Martha LilHs, to the plaintiff and the 
plaintiffs sister; the latter being since dead, 
and having bequeathed her legacy to the plain- 
tiff. The legacy to the plaintiff was $100, and 
that to he^ sister Charlotte $300. Both were 
payable twelve months after the testatrix's pro- 
perty should have been freed from any incum- 
brances existing at the time of her death. By 
the same will the mother appointed George 
HcGrath her universal residuary legatee, after 
payment of her debts and legacies. Martha 
Lillis, the mother, died, and her son, George 
McGrath, took possession of her estate ; after- 
wards, on the 24th December, 1870, George 
McGrath sold to his sister Rebecca, the 
defendant, a lot of land belonging to the 
succession of their mother for $2,500, getting 
$1,800 down, and out of the balance she under- 
took to pay these two particular legacies of 
$100 and $300, and this indication of payment 
was accepted subsequently by the plaintiff, and 
notice was given of her acceptation of it. To 
this action the defendant has pleaded three 
exceptions, and a dffenee en fait. 

1st. The existence of the two hypothecs ; 

2nd. That she expended so much money on 
the education of two of Charlotte's children 
that she has been unable to pay off the 
incumbrances. 

3rd. In answer to that part of the action that 
regards the legacy of $300, she pleads a pay- 
ment by Geo. McGrath of $66, and that the 
balance is compensated by the price of the 
maintenance and education of these children 
during the years 1874, 1876 and 1876. 

As regards the first plea, it is answered that 
George McGrath, the universal legatee, could 
not profit by his legacy otherwise than accord- 
ing to the terms of the will, t.0., after payment 
of all the debts and particular legacies. That 
by the sale from McGrath to defendant for 
$2,500, of which he pocketed $1,800, he charged 
her without delay to pay the mortgages and 
these legacies, and she herself got by the same 
transaction the whole amount of her own 
legacy under the will, and that she is without 
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interest to invoke this proviBion of the will 
which was not made for her, and that she is 
liable purely and simply in virtne of her under- 
taking to pay by her deed of acquisition, and 
the plaintiflTs acceptance of that undertaking. 
I cannot regard these pleas as serious ; the 2nd 
and 3rd are obviously untenable. It can hardly 
be argued that a debt due to the plaintiff^ and 
which the defendant undertook to pay, is to be 
compensated by debts due by other persons — 
even if it had been proved (which it has not) 
that anything was due at all for keeping these 
children. The first plea is no better. A uni- 
versal legatee cannot be permitted, for his own 
profit, to delay the payment of hypothecs for 
the purpose of making particular legatees wait 
for their money. Besides, it is evident that 
the hypothec of Lemoine is extinct for want of 
re-registration. This defendant undertook, 
with the universal legatee, to pay these 
legacies at once. That promise has been 
accepted by the plaintiff ; and there is, really, 
no defence to the action. 

Prevott j* Co, for plaintiff. 

Sarratin for defendant. 



Montreal, May 13, 1879. 

SiCOTTB, J. 

Marlbr et al. v. Thk Molsonb Bank. 
Cheek — Demand Note — ComperuaUon. 

The action was brought by the plaintiff 
against the Molsons Bank for the amount of a 
check, about $700, signed by one Pftrker, which 
the Bank refused to pay. 

The defendant pleaded among other pleas, 
that there was no privity of contract, and fur- 
ther that Parker had no funds in the Bank, the 
amount which nominally appeared on the 
books being compensated by his note for a 
larger amount^ payable on demand, held by the 
Bank. 

SiooTTE, J. Two questions of importance 
have been raised in this case. Ist. Does a 
depositor in a bank transfer his rights to the 
bearer of his check on the funds to his credit in 
the Bank, so as to confer on him the same 
rights which the depositor himself possesses ? 
2nd. Can the Bank refuse to pay, if the depos- 
itor really has fiinds at his credit, when by pay- 
ing the Bank will be exposed to loss? 

The check is a transfer by the depositor to a 



person named, or to bearer . Presentation alone 
constitutes signification. Article 2350 of the 
Civil Code sajrs that << checks are payable on 
presentment, without days of grace.'' After 
signification by this presentment, the trans- 
feree, called the bearer, is considered to be the 
proprietor of the claim transferred. The Hen 
de droit between the transferor and the debtor 
is perfected by the signification. 

The universal practice of banks to pay checks 
on presentment, with the funds of the drawer, 
would constitute a law based on custom. This 
usage has been established in the interest and 
at the request of the banks. There would be 
fewer deposits if depositors were under the 
necessity of presenting themselves in person to 
obtain the payment of moneys deposited. 
Few would accept checks if this appearance in 
person were necessary. There are manifold 
inconveniences in the system advocated in the 
plea of the Bank, in which the absence of lien 
de droit is opposed to the bearer, and the Bank 
has no interest to oppose such want of privity. 
The action by the bearer is the same as that 
which the depositor might have brought. 

The question remains, whether the Bank was 
entitled to refuse payment 

A check differs both in law and usage Uam 
a bill of exchange. It is firom this difiference 
that the right of the bearer to proceed directly 
against the Bank necessarily flows. 

It has never been doubted that payment to 
bearer is a good payment to the drawer, the 
same as though payment had been made to 
himself. That shows that the bearer can give 
a discharge, because by the transfer he is really 
the creditor. 

Article 2351 of the Civil Code entirely con- 
firms the principle stated. After providing 
that the holder of a check is not bound to pre- 
sent it for acceptance apart from payment, it in 
added, << nevertheless, if it be accepted, he has a 
direct action against the Bank or banker, with- 
out prejudice to his claim against the drawer. " 
This is simply the application of the principles 
and rules which govern sales of debts and 
rights of action. — Articles 1570 and 1571, Civil 
Code. This is shown by Article 1573. 

When the debtor accepts the transfer and 
becomes liable to the transferor or the bearer, 
he can no longer refuse payment by reason of 
claims which he may have against the trans- 
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feroT, but he retainB his recourse against the 
transferor. 

Now, as to the second question. A check 
implies, what is essential to every transfer, that 
there ate funds belonging to the drawer, conse- 
qnently a debt due by the Bank to the latter. 

In the present case the drawer had no funds ; 
the Bank owed him nothing ; on the contrary, 
the drawer was indebted to the Bank in a 
considerable sum. 

Parker, who is the dmwer, having a quantity 
of Indian com for sale, obtained a discount for 
S2,000 on the security of thin produce by trans- 
feniBgit according to law and custom to the 
Bank. The Bank authorised him as their 
agent to sell the produce on their account. At 
the same time Parker gave his note for $2,C00, 
payable on demand, to show the debt contracted 
by him to the Bank. And it is proved that 
PSrker was previously largely indebted to the 
Bank. Parker sold part of the grain, and re- 
mitted $1,278 to the Bank. When the check 
was presented, the Bank refused to pay, on the 
ground that Parker had no funds . The $1 ,278 
remitted were not the full value of the grain 
which he was commissioned to sell for the 
Bank. The Bonk was justly alarmed, because 
Farker had not been seen at its counter, and it 
was suspected that he had fled. The note 
payable on demand and at the Bank's counter 
was exigible without presentation elsewhere 
than at the Bank. The Bank was not obliged 
to make other advances or payments to Parker 
in the matter, he being their debtor in a con- 
siderable sum. Parker ceded only his own 
rights to the bearers, who are the plaintiffs. 
The Bank owed Parker nothing ; the latter had 
no fonds in the Bank . The entries made in the 
Bankbooks of the discount were only to explain 
the transaction and put it in the ordinary form. 

The Bank, not being indebted to the drawer, 
was justified in refusing payment, and the 
action is therefore dismissed. 

BtOehinaon j* Walker for the plaintiffs. 

AbboU, Taitj Woihertpwm # AbbaU for the 
defendants. 



The Court of Queen's Bench, Appeal Side, 
nt in Montreal on the 15th inst., for the 
purpose of giving judgments. Ten cases were 
disposed o^ in all of which the judgment of the 
lower court was tmanimously affirmed. Twenty- 
^ght cases remain under consideiation. 



CURRENT EVEHTS. 

CANADA, 

Thi Ihsolvemt Act. — The evils which devel- 
oped themselves under the Insolvent A ct having 
reached intolerable proportions, a very general 
demand was made for the repeal of the Act. A 
Committee endeavored during the recent session 
to consolidate and amend the existing legislation 
so as to obviate the evils complained of. The 
result was a bill making important changes in 
the system of administering estates, and depriv- 
ing the insolvent of the power of getting back 
his estate. But so strong was the feeling of the 
House of Commons in fovor of unconditional 
repeal, that on the 27th of April, the bill was 
thrown out on the second reading by 99 to 75. 
Mr. Bechard's bill to repeal the insolvency laws 
was then carried by 117 to 60. The bill went 
up to the Senate and on the 9th May, the six 
months' hoist was carried by 31 to 27. 

The following memorandum accompanied the 
bill submitted to Parliament :— 

In most commercial countries the opinion 
prevails, that in the interest of commerce, re- 
medies, beyond those of the common law, should 
be provided in fiivor of the creditors' of a 
trader: — 

1. To place the assets of the debtor in the 
hands of a trustworthy custodian at the earliett 
posiible moment after his insolvency appears. 

2. To discover and set aside all payments or 
settlements giving any creditor a preference 
over other creditors, and for this purpose to give 
power to examine the debtor and others. 

3. To discover the debtors of the insolvent 
and to recover the amounts they owe him, and 
for that and other purposes to obtain possession 
of his books. 

4. To provide a convenient mode of realizing 
the assets of the estate for the common benefit 
of the creditors. 

5. To obtain the appointment of a proper 
person to carry out the liquidation of the estate. 

And, on the other hand, that a trader debtor 
should have some mode of relief from his in- 
debtedness, if he has been honest in the conduct 
of his business and in surrendering his assets. 

All Insolvency and Bankruptcy Acts rest on 
these principles, and their efficiency depends 
upon the success with which the results sought 
for, and others incidental to them, are attained. 
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THe Insolvency Acts of 1864, 1869 and 1875 
contain, practically, the same provisions on all 
these points, and experience has shown that, 
while the remedies they afford to the creditor 
for obtaining possession of the assets of the 
estate, and information as to its condition, and 
for checking fraudulent preference, are efficient, 
the relief they offer to the debtor, and the facility 
with which he can recover back his estate, ofiier 
too great temptations to speculative insolvency ; 
and that the absence of supervision over 
assignees has led to the grossest extravagance, 
or worse, in the management of estates. These 
evils have reached such proportions that a very 
general demand is made for the repeal of the 
entire Acts, though in reality the creditor's 
remedies for obtaining possession of the estate 
are in the main satisfactory ; and it is in fact* 
the minnanagement of estates, and the abuse by 
insolvents of the privileges g^nted by the Act 
in their &vor, that require to be prevented. 

In attempting the solution of the difficulty 
thus presented, these leading objects have been 
kept in view in consolidation and amendment 
of the existing law, namely : — 

1. To preserve all the provisions for the 
remedial purposes already described that have 
been found effective, arranging and simplifying 
them as much as possible. 

2. To improve the administration of the 
estate while in the hands of the assignee, and 
to reduce its cost. 

3. To diminish the facilities now possessed 
by a debtor for obtaining his discharge. 

4. To deprive him altogether of the power of 
getting back his estate, leaving it to be divided 
among the creditors. 

5. To provide additional supervision over 
the insolvent and the assignee. 

For these purposes the three Acts now in 
force have been consolidated. Every section 
has been scrutinized, simplified where pi>ssible, 
redundancies of language removed, and 
difficulties of construction and ambiguities 
corrected. 

With regard to the administration of the 
estate ; the official assignees have been 
* abolished ; provision has been made for 
appointing custodians of the estate while 
the meeting is being called to appoint the 
permanent trustee; these custodians make no 



disbuTsementB, exercise no discretionary power, 
and are incapable of being made trustees, or of 
taking part directly or indirectly in the winding 
up of the estate. And a moderate tariff of fees 
is prepared for their remuneraiion, which they 
cannot exceed. 

The duties of the trustee are better defined, 
and security by him is better provided for. His 
remuneration is fixed, his disbursements restrict- 
ed, his dealings with the funds of the estate are 
regulated, and their more effectual safe-keeping 
provided for. Severe penalties are inflicted for 
the retention of funds, for overcharges and 
other misconduct, and the jurisdiction of the 
judge over him is made more simple, suounary 
and complete. 

The debtor can only get his discharge, by the 
consent of four-fifths in number and value of his 
creditors, exclusive of his relatives. 

The deed of composition and discharge, and 
the sale en bloe, which have proved such fertile 
sources of fraud and imposition, are done away 
with. 

The grounds of opposition to discharge, and 
the precautions for ascertaining the conduct of 
the insolvent are increased and expanded. 

The provisions respecting leases, have been 
simplified and rendered more equitable : and the 
proceedings for the sale of real estate in the 
Province of Quebec, and for the protection of 
mortgage creditors, are improved in many im- 
portant particulars. 

The effect of the discharge is limited, and 
provisions are made for the protection of farmers, 
and of the poorer class of creditors, and of non- 
traders generally. 

As to supervision, the appointment of a judge 
in insolvency has been provided for in the more 
important centres of trade. 

These are the leading features of the amend- 
ments to the existing law, and they are so 
fituned as to preserve what is good and well 
understood in the present law ; to supplement 
it where it has been found defective, and to 
deal trenchantly and severely with the numer- 
ous and extensive abuses which have crept into 
its administration. And while it attains these 
objects, the Bill submitted is still about forty 
sections shorter than the Act of 1875, and its 
amendments. 
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JUDICIAL CHANGES. 

The resignation of Mr. Justice Loranger, 
Judge of the Superior Court for the District of 
Richelieu, is announced. This able Judge has 
occupied a feat on the bench since 1863. 
Prerioos to his appointment to judicial office 
he was a Commissioner for consolidating the 
Statutes of Lower Canada and Canada respect- 
tiTely, and was a distinguished counsel in both 
ciril and criminal business. In 1855 he took 
part in the celebrated Seignorial cause before 
the Seignorial Court. He has also been, since 
1877, one of the Law Professors in the Montreal 
branch of Laval Universitjr, and is known as 
the author of tlie Commentaire ntr le Code Civil 
du Bob Canada, (Montreal, 1873). 

Judge Loranger's successor is Mr. Charles I. 
Gill, of Sorel, M.P. for Yamaska. Mr. Gill was 
admitted to the Bar in 1867. 



DEMAND BEFORE SUIT. 

The case of Dorion ^ Denoit deserves notice, 
though it can hardly be said to present 
anything novel in the principles involved, and 
the judgment was affirmed without the slightest 
difficulty by the unanimous bench. The action 
was brought on a note en brevet j payable at St. 
Bruno, the place of the maker's residence, in the 
course of September, 1877, without interest. 
The maker was sued, however, at Montreal, 
without previous demand at his place of 
residence. He confessed judgment and deposited 
the amount in the Court, but without interest 
or costs, claiming that the absence of demand 
before suit freed him from liability for interest 
or costs. The case seemed a very clear one, 
but ihere were two or three points mised by the 
plaintiff in appealing from the judgment, which 
had condemned him to pay the costs of the 
suit First, it appeared that the defendant, 
before being sued, had written to the plaintiff 
asking for sdkne delay. The letter was not 
answered, and it was held not to be a waiver of 
the defendant's right to be asked for payment 
at the place stipulated in the note. It was 



further said that the defendant should have 
offered interest on the amount of the note from 
the day of service up to the date of his 
depositing the money in Court. But the Court 
held that interest did not run until a demand 
had been made which put the defendant en 
demeurej and the service of a writ was not such 
a demand. There was another objection raised 
by the plaintiff; that the defendant had not 
notified him under Article 1164 of the Civil 
Code, that the money was ready for him. This 
article was held not to apply to a case like the 
present. The defendant's obligation was to 
pay at his house, when requested to do so. He 
had not failed in this obligation, and besides, 
according to the judgment of first instance, it 
was held proved that the defendant had the 
money ready at his domicile when the note 
became due. 



CITY ASSESSMENTS. 
The decision in Oreene v. The CUiy of Montreal 
interprets against the city a very stringent 
enactment of the Charter, intended to demolish 
all obstacles in the way of the prompt collection 
of assessments. The possession of the married 
woman aiparie de biene of effects belonging to 
her in the conjugal domicile is held to exclude 
such effects from sale for assessments due by 
her husband, under the provision authorizing 
the city to sell for assessments all moveables 
found in the possession of the debtor. The 
object of the law, it may be remarked, has 
apparently been defeated by the loose terms in 
which it is expressed ; for the counsel of the 
city remarks in his factum: "La Cit6 avait 
d'excellents motifs de demander une loi ii ce 
sujet. Plusieurs courtiers occupant de magni- 
fiques residences et menant grand train de vie, 
eiudaient le paiement de leurs taxes d'affaires, 
et lorsqu'aprte de nombreuses demarches 
I'huissier se pr^sentait pour saisir k I'opulent 
domicile, la femme s6paree de biens lui 
annon^ait que tout lui appartenait, et la Cit6 se 
trouvait frustrde de ses droits; cet exemple 
etait imlte par ceux qui occupai^nt une position 
plus modeste, en sorte qu'il s'ensuivait des 
pertes considerables pour la municipality; 
aujouid'hui, grfice k cette loi, Tabus a ce8s6 
d'exister, et la taxe personnelle se pr61dve 
fiusilement." It will be necessary, if the city 
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wishes to exercise what the Court characterised 
as eztiaordinaiy and unjustifiahle powers oyer 
the property of citizens, to frame the law in 
still more cogent terms. 



VOTES OF GASES. 

COUBT OF QUEEN'S BENCH. 

Montreal, May 15, 1879. 

PftBSBHT :~Sir A. A. Doaiov, C J., Monk, Bam- 
BAY, CbosS; J J. 

CiTT OP MoHTRVAL (defendants in Court be- 
low), Appillamtb ; and Ghuki et vir (plaintifb 
below), Bespondents. 

AMMMsmenU — Montreal City ChaHer — Married 
Woman teparaUd a* to property has the legal 
pateetsion qf her separate eetate, though in her 
huibandPt domicile. 

The appeal was from a judgment rendered by 
the Superior Court, Johksom, J., 50th April, 
1877 (see 22 L. C. Jurist, 128). Dr. Utley, the 
husband of the female respondent, being in- 
debted to the City of Montreal for assessments 
on an office which he had preyiously occupied, 
the City proceeded to levy the same under 37 
Vict c. 51, 8. 88, which reads as follows : — 

<< Si un contribuable neglige de payer le mon- 
^ tant de ses taxes ou de ses cotisations dans 
" les quinze jours qui suivront la signification 
" (aite comme susdit, le tr^sorier de la Cit6 
** pourra prdlever le dit montant ayec d6pens et 
" int^r^t, (s'il en est dt) au moyen d'un href, 
" qui sera 6man6 par la Cour dn Becorder, au- 
« torisant la saisie et vente dcs biens et effets 
** mobiliers de la personne endett^e comme 
" susdit, ou de tons biens et eifets mobiliers en 
<< sa possession, en quelqu'endroit qu'ils puis- 
*^ sent se trouvcr dans les limites de la dite 
<< Cite ; et nuUe reclamation d'un droit de pro- 
<< pri^te ou de priyiUge sur les dits effets mobi- 
" liers, n'aura I'effet d'en empdcher la yente 
<< pour le paiement des taxes ou cotisations, 
" droits et d^pens, sur le produit de la vente. " 

A seizure was made of certain effects found in 
the conjugal domicile, but these effects were 
proved to be the property of Mrs. 'Utley, the 
female respondent, who was tiparie de biens. 
The latter applied for an injunction to restrain 
the city from proceeding with the seizure, and 
this was maintained by the Court below, the 
judgment being as follows : — 



^ The Court having heard the petitioner Mary 
<< Judson Green, and the defendant the City of 
<< Montreal, by their respective counsel, upon 
^ the merits of the RequiU UheUSe in this cause, 
u the other defendants not haying pleaded to 
M said Bequfite, having examined the proceed- 
^ ings, proof of record and admission, and duly 
"•deliberated ; 

«< Considering that, by law, the City of Mont- 
u real, the only defendant who baa pleaded, was 
" entitled to levy the amount mentioned in the 
<^ warrant of distress issued ont of the Beoordei's 
<< Court, and in the said BequiuUhelUeKg^si&eA^ 
<( but only out of the goods, chattela and effects 
" belonging to their debtor, or in his posoession ; 

*< Considering that the separate right of pro- 
" perty in the effects seised under the said war- 
<* rant was in the plaintiff^ and should be pre- 
<< served to her unless the said effects were then 
« out of her possession, and in the posseasion of 
" Utley the debtor aioresaid ; 

a Considering that such is the geneml rule 
" laid down by the statute 37 Vict. «ap. 61 of 
<* the Province of Quebec, but that in the cue 
<< of married persons, a woman separated as to 
" property does not cease to have the title as 
" well as the legal possession of her separate 
« estate merely because her husband lives in 
<^ the same house with her, and has to a certain 
'< extent, the use and enjoyment of her separate 
« property ; 

« Considering, therefore, that at the time of 
u the seizure of the said effects, the same were 
" not in the possession of the debtor aforesaid, 
M so as to deprive the petitioner of her separate 
<* right of property therein, or to expose her to 
"have them sold for the pa3rment of her 
« husband's individual debts, this Court doth 
"order and enjoin the said defendants to 
<< desist from said seizure and from any 
"further proceedings thereon, and doth order 
"them to abstain from seizing any of the 
"Petitioner's furniture, or property, itx any 
" similar debt of her husband ; the whole with 
" costs against The City of Montreal, d»t<ra»<« to 
" Messieurs Doutre, Doutre, Bobidoux, Hutchin- 
"son k Walker, attorneys for Petitioner; no 
" costs against the other Defendants." 

The city having appealed, 

Bamsat, J., said the appeal was from a Jndg. 
ment, on an injunction taken by the wifo sSparie 
of Dr. Utley, which declared the injunction 
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binding. The case arose from a seizure 
made bj the Corporation under the extraor. 
dinary powers cotiferred on corporations in this 
country, of seizing goods found in the possession 
of the debtor, without there being any right of 
opposition. The respondent, Mre. Utley, find- 
ing her goods seizt^d in her husband's domicile 
under this extraordinary and unjustifiable law, 
and being deprived of the ordinary means of 
redress, was forced to take an injunction to 
prevent the sale. In the Superior Court the 
judgment was in her favor. The city *had 
appealed, urging that because the effects were 
in premises rented and occupied by the bus- 
band, ibey must be considered in his possession 
within the meaning of the Act. The Court 
was not disposed to maintain this pretention ; 
the Judgment was corvect and must be con- 
firmed. 

M. Rof/j Q.C., fbr Appellstnts. 

Doutrej Douire, RobidouZj HuUhituon j* Walker 
for Respondents. 

Note.— In the above, as well as the three followiDg 
eues. Tbs8IBB» J.t who was unable to be present) 
trftounitted hia eoncarrence in writing. 



DoRiOH (plaintiff in Court below), Appellant *, 
and Bbsoit (defendant below), Respondent. 
Place fixsdfor paymemt — Demand before Suit. 
The plaintiff appealed from a judgment of 
the Superior Court^ Montreal, Johnson, J., 2dth 
June, 1878. (See 1 Legal News, p. 360.) The 
aetion was brought by Benoit to recover the 
amount of a note en brevet, made by defendant, 
and payable at defendant's domicile at St 
Bnmo, without interest. The note being over- 
due, the plaintiff took out an action, at Mont- 
real, without having made any demand of pay- 
ment at the defendant's domicile. He pleaded 
the absence of demand at his domicile, and filed 
a confession of judgment for the principal, but 
without interest or costs, and deposited the 
money in Court. The Court below sustained 
the defendant's pretension, and condemned the 
plaintiff in the costs of theisuit. 
An appeal being taken by the plaintiff, 
Dofiiov, C. J. The appellant sued on a note 
m breeet for $276, payable at the domicile of 
respondent, the maker, in the course of 
September, 1877. . That note was payable 1st 
October, 1877. No demand was made at the 
dnricUe of respondent, and on the 17 th Octo^ 



her he was sued. The respondent came into 
Court with the $276, and confessed judgment 
for that amount, without interest or costs. The 
confession of judgment was declared sufficient, 
and the plaintiff was condemned to pay the 
costs. He appealed from that judgment on two 
grounds: 1st. Because the defendant had not 
shown that he had the money ready to pay 
when the note became due. 2nd. That as no 
tender was made before the action, the defend- 
ant should have offered interest from the 1st 
October, when the note was due, or at least 
from the day of service of suit, up to plea. It 
had been uniformly decided, where a debt is 
payable at the domicile of the debtor, and no 
demand is made before suit, and the defendant 
comes and tenders the amount with his plea, he 
is to be discharged from all costs. As to the 
second pretension, that interest should run 
from the date of the demande Judieiaire, it must 
be observed that the demande must be such as 
will put the defendant en demeure. It can only 
be made by a person who has authority to give 
a discharge, and the service of suit was not such 
a demand The judgment should be confirmed. 

Chae, L. Champagne for Appellant. 

Longpri^ Da/oid for Respondent. 



RoLLAND et al., (defts. in the Court below). 
Appellants, and Bbaudby et al. (plaintiffs below) 
Respondents. 
Will — Univereal Legatees mutt pay debts of testa- 

tor notwithstanding he has appointed executors. 

The defendants appealed from a judgment of 
the Superior Court, Montreal, 7th July, 1877, 
Rainvills, J., condemning them as universal 
legatees of the late H. A. RoUand. The defend- 
ants contended that inasmuch as the testator by 
his will had appointed testamentary executors, 
the latter should have been sued, and not the 
universal legatees. (See 22 L. C. Jurist, p. 72.) 
The judgment held that under 735 C. C. the 
universal legatee is bound to discharge the debts 
of the succession, and the appointment of exe- 
cutors does not free the universal legatee fi?om 
responsibility. 

The Court unanimously affirmed'the judgment 
appealed from. 

E. Bamafdj Q.C.f for Appellants. 

VeBeUefeuiUe j- Turgeon for Respondents. 
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DiLivsLLE (opposant in the Court below,) Ap- 
pellant^ and Armbtbovo et al. (plaintifb below), 
Respondents. 
Opposition to vendiUoni aq^otuu^Art. 664 C.C.F. 

The appeal was from a judgment of the Su- 
perior Court, Montreal, 16 April, 1878, diamiBs- 
ing an opposition on motion. The opposant 
was the wife of the defendant Gareau, and the 
opposition claimed certain effects which had 
been seized in the possession of Gareau. The 
motion to dismiss the opposition invoked Art. 
664 C.C.P., and the amendment 34 Vic. (Que- 
bec,) c. 4, 8. 8 (1870), which made the article in 
question apply to moveables. The opposition 
was not allowed by a judge. 

The appellant submitted that Art. 664 did not 
apply, because it is only for cases << where all the 
advertisements and publications required by 
law upon the first writ have been duly published 
and made," and it was denied that they had been 
made in this case. 

Cross, J., said the opposant contended that it 
was impossible the publications could have been 
made, because the first opposition was filed the 
very day after the execution issued. An execu- 
cution de bonit issued 30th November, 1877, and 
on the 1st December Gareau filed an opposition 
qfin cPannuleTf which had the effect of suspending 
all proceedings on the execution. In answer to 
this it might be said that the venditioni exponas 
showed proceedings perfectly regular, and the 
publications must be presumed to have been 
regularly made, because there was nothing to 
show that they had not been made. Art. 664, 
no doubt, applies to cases where all the publi- 
cations required by law upon the first writ have 
been duly made, but it was for the opposant to 
show that they had not been made to entitle her 
to come in de piano, without a judge's order for 
the second opposition. It was likely that no in- 
justice had been done, seeing that the opposant 
was the wife of the defendant, and must have 
been aware of what was going on. The judg- 
ment of the Court below must be aflBrmed. 

A similar judgment was rendered in the case 
of Ghureau, appellant, and Armstrong, respond- 
ent, in which the appellant was the son of 
defendant Gareau. 

Ouimet, OtUmet ^ Nantel for appellant. 

E, IT. ^tM(m for respondent 



There were five other judgments rendered the 
same day, unanimously affirming the appeals in 
Mann ^ Maedonald, Murphy ^ Windsor Hotel Co^ 
Ryland ^ Austin, Oareau ^ Major and Gareau ^ 
Letoumeuz. None of these cases require any 
remark. Questions of law were raised by the 
pleas in Murphy j* The Windsor Hotel Con^fony— 
an action for calls on shares — but the Court, 
holding that the averments of foots in the pleas 
were not proved, did not find it necessary to dis- 
pose of the questions of law raised on the part 
of the defence. 

STAMPS ON BILLS AND NOTES. 

The Act assented to on the 15th instant, « to 
amend and consolidate the laws respecting 
duties imposed on Promissory Notes and Bills 
of Exchange," contains 28 sections, and fills 
seven pages of the Canada Gazette. 

Sec. 1 repeals 31 Vict c. 9, 33 Vict c. 13, 37 
Vict c. 47, except sec. 1, and 41 Vict c. 10 ; 
provided that all proceedings commenced under 
the above Acts may be continued and completed 
under this Act, which shall not be construed as 
a new law, but as a consolidation and continua- 
tion of the repealed enactments, with and sub- 
ject to the amendments hereby made. 

Sec. 2 defines the signification of " Bank," 
<< Broker,'' and « Instrument" in the Act, the 
latter word including <<any promissory note, 
bill of exchange or part thereof, draft or order 
upon which a duty is payable under the Act." 

Sec. 3. Duties imposed by the Act form part 
of the Consolidated Revenue Fund oi Canada. 

Sec. 4 imposes the following duties : — 

On each promissoiy note, and on each draft 
or bill of exchange drawn or accepted in Ca- 
nada, a duty of one cent, if such note, bill or 
draft amounts to but does not exceed $25 ; a 
duty of two cents if the amount thereof exceeds 
$25 but does not exceed $50 ; and a duty of 
three cents if the amount thereof exceeds $50 
but is less than $100 ; 

On each promissory note, and on each such 
draft or bill of ex(^iange for $100 or more, 
executed singly, a duty of three cents for the 
first hundred dollars of the amount thereof, and 
a further duty of three cents for each additional 
hundred dollars or fraction of a hundred dollars 
of the amount thereof ; 

On each such draft or bill of exchange exe- 
cuted in duplicate, a duty of two cents on each 
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put for the first himdred dollars of the amount 
iheteot, and a farther dnty of two cents for each 
additional hundred dollars or finction of a hun- 
dred dollars of the amount thereof; 

On each such draft or bill of exchange exe- 
cuted in more than two parts, a duty of one 
cent on each part lor the first hundred dollars 
of the amount thereof^ and a further duty of one 
cent tor each additional hundred dollars or frac 
tion of hundred dollars of the amount thereof; 

And any interest made payable at the ma. 
turity of any bill, draft or note, with the prin- 
cipal sum, shall be counted as part of the 
amount thereof. 

Sec. 5. Every bill, draft, order or instrument— 

For the payment of any sum of money by a 
bill or pTomisfiory note, whether such payment 
be required to be made to the bearer or to 
order,—. 

Every document usually termed a letter of 
credit, or whereby any person is entitled to 
liave credit with, or to receive from or draw 
upon any person for any sum of money, — 

And every receipt for money given by any 
bask or person, and entitling the person paying 
inch money, or the bearer of such receipt, to 
receive the like sum from any third person, — 

Shall be deemed a bill of exchange or draft 
chargeable with duty under this Act 

Sec. 6. Exempts from duty bills drawn by 
any officer in Her Majesty's Imperial or Pro- 
viocial service, or on any bank payable to the 
order of such officer in his official capacity. 

Sec. 7. No duty payable under 27 and 28 
Vict c. 4, or 29 Vict c. 4, on instruments drawn 
after Ist February, 1868. 

Sec. 8. No bill of exchange drawn and pay- 
able outside of Canada shall be invalid in con- 
aequence of no stamp or stamps being affixed 
tothebiU. 

Sec. 9. u Neither this Act nor any of the Acts 
hereby repealed shall be construed to require 
or to have required that any stamp be impressed 
or affixed to any instrument executed en brevet 
or otherwise before a notary in his official 
capacity." 

Sec. 10. The duty on any such promissory 
iMite, draft, bill of exchange or part thereof, 
shall be paid by making it upon paper stamped 
in the manner hereinafter^ provided, to the 
amount of such duty, or — 

By affixing thereto tax adhesive stamp or ad- 



hesive stamps of the kind hereinafter mentioned, 
to the amount of such duty, or 

By making the instrument on stamped paper, 
and where the amount in the instrument is in 
excess of the amount represented by the stamp 
on the instrument, by affixing thereto adhesive 
stamps for the portion of the duty to which the 
instrument is liable in excess of what is repre- 
sented by the stamped paper : 

In either case the adhesive stamps shall be 
cancelled by writing thereon the signature or 
part of the signature or the initials of the maker 
or drawer, or of the witness attesting the signa- 
ture of the maker or indorser of the instrument, 
or in the case of a draft or bill made or drawn 
out of Canada of the acceptor or first indorser 
in Canada, or some integral or material part of 
the instrument so as (as hi as may be practic- 
able) to identify each stamp with the instru. 
ment to which it is attached, and to show that 
it has not before been used, and to prevent its 
being thereafter used for any other instrument, 
or — 

The person affixing such adhesive stamp, or 
the witness attesting the same shall, at the time 
of affixing the same, write or stamp thereon the 
date at which it was affixed ; and such stamp 
shall be held primA facie to have been affixed at 
the date stamped or written thereon : 

And if no integral or material part of the instru- 
ment nor any part of the signature or initials of 
the maker, drawer, witness or acceptor or first 
indorser or witness in Canada be written there- 
on, nor any date be so stamped or written 
thereon, or if the date do not agree with that 
of the instrument^ such adhesive stamp shall 
be of no avail ; and any person wilfully writing 
or stamping a Mat date on any adhesive stamp 
shall incur a penalty of one hundred dollars 
for each such offence. 

Sec. II. The stamp or stamps required to 
pay the duty hereby imposed shall, in the case 
of any promissory note, draft or bill of 
exchange made or drawn within Canada, and 
not made upon paper stamped to the amount of 
the duty, be affixed by the maker or drawer 
thereof, and in the case of any draft or bill of 
exchange drawn out of Canada, by the acceptor 
thereof or the first indorser thereof in Canada ; 
and such maker or drawer, acceptor or first 
indorser, failing to affix such stamp or stamps 
at the time of making, drawing, accepting or 
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indorsing such note, draft or bill, or affixing 
stamps of insafficient amount, shall thereby 
incur a penalty hereinafter imposed, and the 
duty payable on such instrument, or the duty 
by which the stamps affixed fall short of the 
proper amount, shall be doubled ; stamps upon 
the paper being deemed to be affixed thereto 
for all the purposes of this Act; and any 
deficiency in the amount of the stamp on the 
paper may be made up by adhesive stamps. 

Sec. 12. If any person in Canada makes, 
draws, accepts, endorses, signs, becomes a party 
to, or pays any promissory note, draft or bill of 
exchange, chargeable with duty under this Act, 
before the duty (or double duty as the case may 
be) has been paid, by affixing thereto the proper 
stamp or stamps, (or by making it on stamped 
paper or by both) such person shall thereby 
incur a penalty of one hundred dollars, a»d 
save only in the case of payment of double 
duty, as in the next section provided, such 
instrument shall be invalid and of no effect in 
law or in equity, and the acceptance, or pay- 
ment, or protest thereof, shall be of no effect ; 
and in suing for any such penalty, the fiict that 
no part of the signature of* the party charged 
with neglecting to affix the proper stamp 
or stamps, or his initials is or are written over 
the stamp or stamps affixed to any such instro- 
ment, or that no date, or a date that does not 
correspoifd with the time when the duty ought 
to iiave been paid, is written or marked on the 
stamp or stamps, shall be primd/acie evidence 
thai such party did not affix it or them as re- 
quired by this Act ; but no party to or holder of 
any such instrument shall incur any penalty by 
reason of the duty thereon not having been paid 
at the proper time, and by the proper party or 
parties, provided that at the time it came into 
his hands it had affixed to it stamps to the 
amount of the duty apparently payable upon it^ 
that he had no knowledge that they were not 
affixed at the proper time, and by the proper 
party or parties, and that he pays the double or 
additional duty as in the next section provided, 
as soon as ho acquires such knowledge. 

Sec. 13. Any holder of such instrument, in- 
cluding banks and brokers, may pay double 
duty by affixing to such instrument a stamp or 
stamps to the amount thereof or to the amount 
of double the sum by which the stamps affixed 
&11 short of the proper duty, and by writing his 



initials on sneh stamp or stamps, and the date 
on which they were affixed ; and wliere, in any 
suit or proceeding in law or equity, the validity 
of any such instrument is questioned by reason 
of the proper duty thaneon not having been paid 
at all, or not paid by the proper party, or at the 
proper time, or of any formality as to the date 
or erasure of the stamps affixed having been 
omitted, or a wrong date placed thereon, 
and it appears that the holder thereof, when 
he became su<^ holder, had no knowledge of 
such defects, such instrument shall be held to 
be legal and valid, if it shall appear that the 
holder thereof paid double duty, as in this sec- 
tion mentioned, so soon as he acquired such 
knowledge, even although such knowledge shall 
have been acquired only during such snit or 
proceeding; and if it shall appear. in any such 
suit or proceeding to the satisfaction of the Coort 
or Judge, as the case may be, that it was through 
mere error or mistake, and without any inten- 
tion to violate the law on the part of thehc^er, 
that any such defect as aforesaid existed in i^ela. 
tion to such instrument, then such instrument 
or any endorsement or transfer thereof, shall be 
held legal and valid, if the holder shall pay the 
double duty thereon as soon as he is aware of 
such error or mistake ; but no party who onght 
to have paid duty thereon shall be released from 
the penalty by him incnrred as aforesaid. 

Sec. 14. The provisions whereby validity 
may be given to bills of exchange, drafts and 
promissory notes when drawn or made within 
Cdnada, by the payment of double duty thereon, 
aball for the same purposes and to the same 
effect, extend to such instruments when drawn 
or made without Canada but payable in 
Canada, when stamps to the amount of 
double duty upon such instruments shall be 
affixed and cancelled in the same mode as stamps 
in payment of double duty are affixed and can- 
celled to such instruments when made or drawn 
within Canada. 

Sec. 16. It shall be sufficient in the case of 
any bill of exchange, draft or promissory note 
drawn or made without Canada but payable 
within Canada, in order to comply with the law, 
for any bank, broker, holder or party to such 
instrument, at the time of the acceptance, or 
endorsation thereof, to affix thereto and cancel 
the proper single stamps therefor; and the date 
of cancellation to be marked thereon shall be 
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the true date of each cancellationi a^dsuch date 
need not agree with tha date oi the ixtftnunent 

Sec. 16. In the case of a auit to recoyer 
npoD, or a defence of aetofif npon a lost or 
destrojed bill of exchange, draft or promissory 
note, where there is no evidence that such 
iiutnuneDt had been properly stamped, and 
when the yalidity of the instrument in question 
is contested on the gronnd of insufficient stamps 
or want of stamps, (he Court having cognizance 
of the suit, may at any stage of the proceeding, 
in order to give validitj to the same, allow 
donble stamps for the requisite amount to be 
affixed to the record, or to any other paper or 
proceeding in the cause, and cancelled by or 
on behalf of the party interested in maintaining 
the yalidity of the instnunent, plaintiff or 
defendant, as the case may be. 

Sec. 17. After a note or instrument inquiring 
to be stamped under this Act has been settled 
or paid, no penalty afaall be aniSorced against 
say party thereto, or against any person or 
Qocpotation who had beea the holder thereof, 
by sMaon of anch note or instruinent having 
been insaflhdently stamped, or the stamps 
thereon insuificiently effaced ; unless it be 
proved, that the party from whom a penalty is 
demanded, was avare b^re, or at the date of 
the matnrity of anch note or instrument, of the 
defect in the stamping thereof, or in the 
effacing of the stamps thereon, and did not 
thereupon affix double stamps thereto, in the 
manner provided by this Act. And the recep- 
tion of such note or instrument by any party 
to such note or instrument, or .by the holder 
thereof, whether such holder be a corporation or 
not, or by any employee or agent of such party 
or holder, shall not be evidence sufficient to 
JQStify a conviction or such' penalty. 

Sec. 18. In the case of a bill of exchange, 
draft or promissory note found amongst the 
securities of a deceased person, unstamped, it 
sball be sufficient, in order to give validity 
thereto, for the executor or administrator, to 
afliz and cancel donble stamps thereon, with the 
date of such cancellation and with the initials 
of the party cancelling the same. 

8«c. 19. Every instrument liable to stamp 
dnty shall be admitted in evidence in any 
cHiaina^ proceeding, although it xoay not have 
the stamp required by law impress^ thereon or 
iffixed tl^ereto. 



Sec. 20 refers to the issue of stamped paper. 

Sec. 2 1 provides £or the preparation of stamps. 

Sec. 22. Befers to the sale of stamps and 
stamped paper. 

Sec. 23. The Governor in Council may make 
such further regulations as he may deem 
necessary for carrying this Act into effect, and 
may, by an Order in Council, declare that any 
kind or class of instruments as to which doubt 
may arise, is or is not chargeable with any and 
what duty under this Act according to the true 
meaning thereof. 

Sec. 24 enacts the punishment for forging or 
imitating stamps. 

Sec. 25. Penalty enacted against banks or 
brokers, for not affixing or cancelling stamps. 

Sec. 26. Penalty enacted for using <dd stamps. 

Sec. 27. Enacts sei>amte penalty for each 
offence. 

Sec. 28. How penalties are recoverable. 



CUBBENT EVENTS. 
QUEBEC. 
Ths Lati Hpa. L. S. MoazN — Tl^s gentle- 
man died at Laval trie on the 7 th instant. Ho 
was the son of a fiarmer near Laval trie, and was 
bom-21st January, 1832. At the age of twelve 
he was placed at the College of L'Assomption, 
where he distinguished himself. In 1849, he 
commenced the study of the law in the office 
of Messrs. Cherrier k Dorion. In February, 
1862, he was admitted to practice. The fol- 
lowing year he joined in the publication of the 
Laio i2(pofttfr, which preceded the establishment 
of the Lower Canada Jurist. In the same year 
he contested the County of L'AssompUon with 
Mr. Papin, and was defeated by a small 
m^ority. Subsequently he was elected for the 
County of Terrebonne, which had become 
vacant by the resignation of Mr. Prevost ; but 
Parliament was dissolved before he took his 
seat. The same year, 1857, he was again 
elected by acclamation for the County of 
Terrebonne. At the first session of the new 
Parliament, which met at Toronto in 1858, Mr. 
Morin was called upon to second the Address 
in answer to the Speech fro m the Throne, on 
which occasion his eloquence produced a favor- 
able iitipression. In 1860 Mr. Morin was 
appointed Solicitor-General, with a seat in the 
Cabinet, and he was once more elected for the 
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County of Terrebonne by a large majority. At 
tbe general elections of 1861, he was defeated 
in Terrebonne, but was elected immediately 
after for the neighboring County of Laval. Mr. 
Morin was still Solicitor-General when the 
Ministry resigned in 1862 on the defeat of the 
Militia Bill. At the general election of 1863 
h6 again presented himself for the County of 
Terrebonne, but was defeated. This ended Mr. 
Morin 's political life. In 1864 he became 
French Secretary to the Codification Com- 
mission, in place of the late Mr. Justice Beaudry, 
appointed Commissioner on the death of Mr. 
Justice Morin. After the termination of the 
labors of the Commission, Mr. Morin was 
appointed j oint prothonotary at Joliette. Active 
political life did not, however, absorb all his 
time during the busy years from 1853 to 1863. 
Mr. Morin was one of the founders of La PatrUj 
the first French daily newspaper in Canada, and 
he remained one of its most 'active promoters 
until its publication was stopped in 1858, from 
want of pecuniary support. During these years 
he also practised his profession, chiefly in the 
criminal courts, where he was very successfU. 

Annual Mbbtinos of tbi Bab. — ^The usual 
meetings for the election of office-bearers, &c., 
have been held in the different sections. The 
annual meeting of the Montreal Section was 
held May 1st, Mr. W. H. Kerr, Q.C., Batonniir, 
in the chair. Mr. P. H. Boy, Secretary, submit- 
ted the report. It set forth that during the 
year the amount of $2,000 had been granted the 
Library tor the purchase of books; of this 
amount $1,524.66 had been expended ; 586 new 
books had been acquired by the Library, which 
now contained 9,147 volumes. The receipts 
had been $4,405.22 against an expenditure of 
$4,112.65, leaving for the year a surplus of 
$292.57 ; altogether there was on hand at this 
date a sum of $3,084.02. 

During the year 27 had been admitted to 
practice and 5 rejected ; 35 had been admitted 
to study law, and 31 fiuled to obtain their cer- 
tificates. In 1875, 10 had been admitted to 
practice and 20 to study ; in 1876, 15 and 31 ) 
in 1877, 18 and 27 ; in 1878, 21 and 33. 

The following officers were elected : — Batons 
nier^k. Lacoste, Q.C. ; Sundie-^Vf. A. Robert- 
son, Q.C. ; Treoiurer^—C. A. Oeoffrion ; Secretary 
—P. Pelleticr. Cotinci/ — Strachan Bethune, 



Q.C. ; J. M. Loranger,Q.C ; W. H. Kerr, Q.C. ; L. 
O. Taillon, M J».P. ; F. X. Aichambault, Q.C. ; 
G. Dontre, Q.C. ; D. Macmaster ; J. 8. 0. 
Wurtele, Q.C. 

The St. Francis Section of the Bar of the 
Province of Quebec has elected Robert N. Hall, 
Q.C., Batonnier; L. E. Morris, Syndic; W. 
White, Treasurer ; H. C. Cabana, Secretary. 
Council— Hon. W. H. Webb, Q.C. ; E. T. Brooks, 
Q.C; G. 0. Doak, H. B. Biown, and L. E. 
Panneton. 

The Quebec Section ot the Bar has elected J. 
G. Bos86, Q.C, Batonnier. 



GENERAL NOTES. 



Ladhs in Court. — The late excellent jadgCf 
Justice Cresswell, had the fiiiling of addressing 
his brother judges in a somewhat consequential 
and authoritative manner, which much annoyed 
Maule. Leaving the Court of Common Pleas 
one day in disgust whilst one of these perform- 
ances was going on, he met Lord Campbell, 
and remarked, << There's that fellow Cresswell 
talking to the other Judges like a magis- 
trate talking to three black beetles !" Any one 
who knows the appearance of the learned 
judges during a winter term, in their black 
cloth robes and narrow ermine trimming, will 
better see the full force of the remark. He 
would never allow the court to be cleared of 
females even during the most disgusting trials. 
« Decent women don't come into courts of jus- 
tice," he would remark. " Speak out, my poor 
girl," we once heard him say, "it must be very 
painful for you to go into all the bad language 
and disgusting details, but it is necessary to the 
ends of justice ,- and besides, all these finely- 
dressed ladies (pointing to the high-sherififs 
lady and others who sat on the bench beside 
him) have come miles to hear what it shocks 
a poor innocent girl to repeat I" We were 
present and heard this, and record that five 
minutes afterwards, there were very few " fine 
ladies " indeed beside the sarcastic little judge 
upon the bench.— Z^ijure Hour. 

QcnN's Bbvoh, Crown Sn>i. — The term of the 
Court of Queen's Bench, Crown Side, which 
came to a close in Montreal on Saturday, May 
10, was of unusual length, but the business 
before the Court was conducted with much 
vigour. It is hardly right to judge of the suc- 
cess of a term by the number of convictions, 
but it may at least be said that the term is 
remarkable for the bringing of some great 
criminals to merited punishment, and that the 
administration of Justice suffered no discredit 
from the failure of the juries to convict in cases 
where no reasonable doubt of guilt could exist. 
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NON-RESIDENT PLAINTIFFS, 

Article 120 of the Cocle of Procedure requires 
that a power of attorney from the plaintifif shall 
be produced if he does not reside in the Province. 
Id the case of McLaren y. Hallj noted in the 
present issue, the question was raised whether 
such authorization was necessary where the 
action was accompanied by a capiasj and the 
issue of the writ was obtained on the- plaintiff's 
affidarit. Mr. Justice Rainvillc decided that 
under these circumstances there was no occasion 
for a power of attorney from the plaintiff to 
9how the authority for the proceedings. 



A BISHOP IN COURT. 

The Bishop of Oxford, haying had occasion 
in a recent case to appear in person before tlie 
English Queen's Bench Division, feels aggrieved 
at the interruptions to which pleaders are sub- 
ject by the members of the Court. In a letter 
addressed to the Archdeacon of Berkshire, his 
lordship says : — 

« I shall not trouble you with a record of my 
personal experience as a suitor in a court of law. 
If it were my business to write, after the style of 
our forefathers, an account of a stranger's visit 
to the temple of justice, I should have to say 
that I observed the manners and customs not 
without surprise. It might have been expected 
that its venerable guardians would listen un- 
moved to the suitors' addresses ; and that it would 
be impossible to penetrate within the veil of 
dignfied reserve which concealed the bias of 
their minds. On the contrary, vivacity and 
candour were the characteristics which I chiefly 
admired in the sages of the law. I noticed their 
benevolent desire to instruct the advocates, and 
to convince them of their errors— a benevolence 
which led them even to sacrifice the opportun- 
ity of informing themselves more fully about a 
branch of jurisprudence naturally unfamiliar to 
them. They gave no countenance to the idle 
hopes of success which advocates on the oppo- 
site ode might have entertained ] nor did they 



encourage the vanity which makes a fond 
speaker anxious to present his argument in a 
connected form. In all seriousness I muE^t 
record my impression — an impression not pecu- 
liar to myself— that it was almost impossible to 
present a connected argument under the constant 
shower of interruptions from the bench to which 
each speaker, on one side at least, was subject." 
The habit of interruption on the part of the 
bench is not to be commended, but it must be 
observed that the practice of preaching sermons 
accustoms the clergy, perhaps a little too much, 
to having their say unchecked and uninterrup- 
ted. The style of address encouraged by pulpit 
exercise has always been apparent when clergy- 
men have assembled .for the first time in synodi- 
cal session, and some traces of the same thing are 
usually more or less obvious in ecclesiastical 
conferences. It is difficult to define the limit 
within which the Court may interfere with the 
argument of counsel, but excess of interruption 
is probably the more common Mling. Some 
great judges have been notorious offenders in 
this respect, while very few have been reproach- 
ed, like Lord Eldon, for encouraging prolixity by 
the patience with which they listened to both 
sides. 



BANKRUPTCY IN SIAM. 

The following extract, from " Neale's resi- 
dence in Siam," has been sent to us by a 
correspondent apropos of the recent discussions 
'concerning insolvency legislation, and is recom- 
mended by him to the consideration of all 
interested in settling as good a bankruptcy law 
as possible : — 

« Most of the commercial transactions of the 
Merchants residing at Bangkok amongst them- 
selves and with known and respected residents, 
are upon the system of TVc, or credit, for longer 
or shorter periods. 

<t Wholesale purchasers are allowed to have 
a year's time to liquidate the amount, paying 
the sum in quarterly instalments, and the 
shortest credit given is forty days. 

« This system of traffic is very detrimental to 
European Merchants, who experience the greatest 
difficulty in recovering debts due to them when 
the period of payment arrives ; and fraudulent 
bankruptcies are by no means of unfrequent 
occurrence. 
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"Mr. H was obliged to employ seveial 

men who acted as commercial spies upon the 
debtors of the firm, and gave timely notice of 
anything approaching to a shut up. On such 
information being obtained, the measures 
adopted were stringent and immediate ; the 
debtor was seized before he had the slightest 
inkling of his roguery having been discovered ; 
his house, goods and chattels were taken 
possession of by the distraining creditor, and 
he himself borne off to th6 palace of justice, 
where he was immediately made to undergo 
every torture that human invention could inflict, 
till he was at length very lothfully forced to 
confess the exact amount of treasure he 
possessed, a confession which usually led to the 
discovery of the rogue having accumulated far 
greater wealth than what was necessary to 
liquidate his debts, but which he had skilfully 
concealed, in the hopes of at some future 
period being enabled to quit the kingdom with 
his ill-gotten wealth." 



NOTES OF CASES. 



SUPERIOR COURT. 

Montreal, May 21, 1879. 
(In Chambers). 
Raimvillk, J. 
MoLarbn v. Hall. 
Absent Plaintiff— AH. 160 C. C. P— Power qf 
Attorney not required where capiae isntea on 
Plaintiffs affidavit. 
The plaintiff, residing in Ontario, caused the 
defendant, residing in Montreal, to be arrested 
on a writ of capias ad respondendum issued on 
the plaintiff's affidavit. The defendant filed a 
petition for security for costs and for production 
of power of attorney. 

The Court held that, the only reason why a 
power of attorney is required from a non.resi- 
dent plaintiff being to show that the suit is 
authorized by the plaintiff, it is not necessary 
where t^e proceedings have been begun upon 
the plaintiff's affidavit. 

Petition granted as to security for costs, but 
rejected as to power of attorney. 

Trenholme f Maclaren for plaintiff. 
Kerr ^ Carter for defendant 



Montreal, April 30, 1899. 
Johnson, J. 
Globsnsky v. C. E. T. Db Montignt. 
Attorney and Client — Professional Services. 

Johnson, J. This is an action against the 
maker of a promissory note amounting to 
$218.40 and interest at 8 per cent. Pleas, 
compensation and extinction of debt by profes- 
sional services. The evidence shows that 
services were rendered ; and services of con- 
siderable value, and they must be paid for. The 
plaintiff employed two attornies, Mr. Cham.- 
pagne and the defendant, and he requested Mr. 
Champagne to secure the defendant's services, 
which he did ; but the Oovernment, which was 
the unsuccessful party and had to pay the cost^ 
looked on Mr. Champagne as the attorney of 
the successful party (the plaintiff here), and 
paid Mr. Champagne and refused to recc^nize 
the defendant. I have attentively considered 
the evidence. Mr. Champagne got some $300. 
There is positive evidence that the defendant*8 
services were worth as much. The plaintiff 
himself, examined as a witness, says that he 
was astonished to hear that the defendant had 
an account against him, because he thought he 
would have been paid by the Government. 
This is a clear admission of the services, and 
the client cannot escape from his liability to 
pay for such services, merely because he cannot 
recover them from the unsuccessful party. 
Judging this case strictly by the evidence, the 
plea of compensation is made out. The courts 
of this country have in many cases given a 
recourse to the attorney against his client for 
his services, and here there is no doubt that the 
defendant's services, from his position, had a 
peculiar value ; and, more than that, I think 
I see evidence that this note, which was 
a renewal of a previous one, was expected by 
the parties to be paid in this mcuiner. I there- 
fore maintain the plea to the extent of the 
action, which is in consequence dismissed with 
costs. 

Ve Belle feuille ^ Turgeon for plaintiff. 

Trudel^ DeMontigny ^ Charbonneau for defend- 
ant. 

Dumoulin v. Dumoulin etal. 
Alimentary Pension — Art. 171, C.C, 
Johnson, J. The plaintiff, 86 years old, sues 
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hia children for alimenlt : that is, ho bucb bis 
two daughters and their huflbands ; and they 
call their two brothers into the case. The only 
points are, what will suffice to support this poor 
old man, and what are the means of the 
defeDdants ? for they are to pay each according 
to his means. These two new defendants are 
proTedto be rery poor ; and, indeed, it is always 
s Tery difficult thing to do justice in these cases, 
fm though a habitant may be able and willing 
to share his house and his table with his father, 
he is not always able to find money. These 
two defendants, the two Dumoulins, however, 
do not bring themselves within the Article 171 
by showing that they are unable to pay an 
alimentary pension. The plaintiff has a small 
pension of $20 as an old militiaman, and the 
children evidently cannot agree how much each 
is to contribute. I will make no difference 
between thenoi. There is actually evidence that 
$3 a month is sofficient to be contributed by 
all of them together, and one of the Dumoulins 
in fiict took the old man into his house sooner 
than contribute 50c. a month. Judgment for 
$1 against each. 

Pr€9ott ^ Co. for plaintiff. 

Otamet, Ouimet ^ Nanlel^ for defendants. 



TiziVA v, LsFEBVRi et vir. 
ftmme SfparU-^Authority to contract for her 
btuineat, 

J0HH8ON, J. The plaintiff as having bought 
the outstanding debts due to a bankrupt estate, 
sues the defendant, Dame Hermine Lefebvre, 
and describes, her in the writ as tk/emme siparie 
de hient et ei-devfint marchande jmblique. Her 
hnghand is also joined in the action for the pur- 
pose of authorizing her. The object of the action 
is4o recover some $1,021, afterwards reduced by 
a retraxit, and alleged to be due under dealings 
between the female defendant and the insolvent. 
The plea is that she never was a marchande 
puUiquej and never was engaged in any business 
for which the two notes which form part of the 
claim against her could have been given, but 
that her husband, on the contrary, carried on the 
business, and got the goods ; and the notes were 
obtained by false pretences. This is a pretty 
nreeping sort of defence ; but it is perfectly con- 
clnsiTe, if it is true. The decUration is not in 



the strict form that we used formerly to exact ; 
but it is intelligible. She is sued by the descrip- 
tion in the writ of " Hermine Lefehvre ci-devant 
marchande publique et actuellement bourgeoieeJ^ 
Then the declaration does not say in express 
terms that she tmua marchande publique when she 
bought ; but only that among the accounts due 
to this insolvent estate, and which the present 
plaintiff has a right to collect, is one against this 
lady for merchandise and effects sold and deli- 
vered by Guillemette the insolvent, or consigned 
to her for the purposes of her commerce, and 
which she has promised to pay. If she had 
been sued alone in the quality of marchande 
pudHquCf and wished to deny it, she ought to have 
done so by an exception d la forme; but she is 
not sued as a marchande publique now, but only 
as A/emme sSparie^ and with her husband along 
with her to authorize her ; and it is only meant 
that she contracted as a marchande publique at the 
time she had these dealings, which she properly 
denies by a plea to the merits. I think the 
allegation in the declaration, that she got these 
goods for her trade, must be held to be suficient 
under our system, and the only question will be 
one of evidence. There has been a very long 
enquilej but principally about matters not pro- 
perly in issue, such as the means used to acquire 
the plaintiff's title to this account, and the 
amount paid, and so on. There are also one or 
two facts, such as the circumstances under 
which the store at St Henri and the business at 
Kamouraska were cirried on, that require atten- 
tion ; but the result, I have no hesitation in 
saying, ought to be in favor of the plaintiff. The 
proof carries no conviction to my mind that the 
dealings of Ouillemette were with the husband, 
and not with the wife ; on the contrary, it only 
serves to show me how difficult it is to make 
such a thing appear plausible. As to the prin- 
ciple of law applicable to the case, when a wife 
carries on business as marchande publique, and is 
at the same time commune en bieni^ the husband 
is of course liable as well as she, and that is 
the principle deducible from the articles 234, 
235 and 236 of the Custom of Paris, and not as 
was erroneously argued, that in the case ot a 
tSparation de biens, as there is here, the husband's 
meddling with her separate business would im- 
pair her liability. Besides these considerations, 
there is distinct proof of a promise by the female 
defendant to pay the whole debt in weekly in. 



180 



THE LEGAL NEWS. 



stalments. As to the authority of the husband, it 
is presumed in such cases, and the article 179 of 
our Code says expressly that the /emme ifparfe 
requires no express authority for what concerns 
her own business. Judgment for $928, interest 
and costs. 

TMbauU for plaintiff. 

Doutre j* Co. for defendant. 



COURT OF REVIEW. 

MONTREAL) Bfay 22, 1879. 
Maokat, Torranoi, Papiniau, JJ. 
Rengnaiion rf Judge — Caui en dilihir€. 
Mack ay, J., said there were a number of cases 
en Mlibfri in which Mr. Justice Loranger had 
sat. Since then the resignation of the honor- 
able judge had been accepted. Unless counsel 
could suggest some other way, it seemed that 
the dSlih6H would have to be discharged in 
these cases, in order that they might be re-heard 
before three judges. 

S. Bethunet Q.Cy said as he had no doubt the 
cases would have to be reheard, he would ask 
that the cases in which he was concerned be 
discharged. 
The Court discharged the dflibM. 



Montreal, April 30, 1879. 
Johnson, Mackay, Papinbau, JJ. 
DnrouR dit Latour, v. Bbadqrand dit Cham- 
pagnb. 

[FromS. C.Joliette. 
C. C, p. 42 — Jurisdiction — Acquiescence. 
Johnson, J. This is a judgment rendered ex 
parte against the defendant in the District of 
Joliette, he having been brought into that juris- 
diction while on ordinary principles he ought to 
have been sued in the District of Richelieu, 
because there was an alleged cause of recusation 
against the judge of Richelieu. Art. 42, Code 
de Procedure authorized this proceeding ; and 
the defendant appeared, and though fully 
apprised by the declai-ation of the reason of 
this aberration of jurisdiction, and though put 
under a rule to plead, does not choose in any 
way to except to the jurisdiction of the Court. 
He now pretends that the Court was without 
jurisdiction ; but we think he is clearly wrong. 



If he had not appeared, the fu^ that gave juris- 
diction would have had to be proved ; but 
having appeared and even proceeded under an 
inscription en/aux, not only ¥rithout questioning 
the authority of the Court, but expressly invok- 
ing its authority by asking to have the obliga- 
tion declared fisdse, he is bound by the judgment 
Judgment confirmed. 

Oodin j- Go., for plaintiff. 

C. A. Champagne for defendant. 



Robinson v. Bowbn. 

[From S. C, St Francis. 
(7. C. P, 477 — Renunciation qf Judgment — Costs. 

Johnson, J. The defendant in this case 
inscribes for review, but the question is merely 
one of costs, as the plaintiff, after the inscription, 
has renounced his judgment The plaintiff can 
of course renounce under article 477, but to 
avoid costs he should have done this before the 
other party was forced to come here. The 
plaintiffs position now is the same as it was 
before the judgment, that is to say, the defend- 
ant has a right to get his costs below and here 
also. Therefore, the judgment here is simply 
to grant acts of renunciation and condemn to 
payment of costs. 

Ives 4" Co., for plaintiff. 

Hall Jf Co., for defendant 



SUPERIOR COURT. 

Montreal, May 28, 1879. 
Torrance, J. 
Ex parte Alprbd Morin, Petitioner for certiorari, 

and J. B. Marion, plaintiff in Court below. 
Cofiviction — Certiorari — Omission to serve Copy of 
Warrant — D^ect of Form, 
This case was before the Court on an applica- 
tion for a writ of certiorari. The petitioner was 
convicted of an assault by C. A. Dugas, Esquire. 
Police Magistrate, on the 20th November, 1878. 
The conviction took place under 32 and 33 
Vict cap. 20, s. 43 (Canada). The affidavit of 
circumstances complained that the Magistrate 
issued his warrant for the arrest of petitioner 
under 32 and 33 Vic. cap. 31, s. 6, without caus- 
ing a copy of the warrant to be served at the 
time of the arrest. 
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Pu CuBiAic. The counBel for the Crown has 
cited Sections 71 , 73 in support of the convic- 
tioD, eTen assuming that a copy of the warrant 
shoQld haye been and was not served upon the 
petitioner. Section 71 says, in effect, that no 
coQTiction shall be quashed for want of form or 
be removed by certiorari j Ac, and Section 73 
says that when the defendant has appeared^and 
pleaded, and the merits have been tried, << such 
'< coDTiction shall not afterwards be set aside or 
" vacated in consequence of any defect of form 
"whatever." Mr. De Montigny, in a forcible 
aigmnent in support of the application for the 
writ, has contended that the omission to serve 
the copy of the warrant was not a mere matter 
of fonn, but of execution. 

I would remark in connection with this, that 
it does not appear that this preliminary matter 
was pleaded before the Magistrate, and, accord- 
ing to our procedure, C. C. P. 119, the appear- 
ance of the party and pleading to 'the merits are 
a waiver of nullities connected with the non^ 
Berriceof the writ. The affidavit of circum- 
stances is silent on this point. I have no right 
to order the issue of the certiorari unless it is 
nude to appear to me that gross irregularities 
are in the proceedings, and that there is reason 
to believe that justice has not been done. I do 
not consider that the affidavit discloses sufficient 
to JQstify me in ordering the writ of certiorari to 
iane, and I therefore dismiss the petition. 

De Montigny for Petitioner. 

F. J. ArchambauU, Q,C., for the Crown. 



BouBTiOH V. Marlow, and Fairvir, Opposant. 

Oppotition — Election qf Domicile. 

The plaintiff moved that opposant be ordered 
to file bis exhibits, reference to them being 
neceaaary in order to prepare his contestation. 
The opposant objected that the motion was 
sened, not at his office but at the prothonotary's 
office. 

ToRRAAci, J., said that the opposant had made 
Qo election of domicile, and consequently ser- 
^ce was properly made at the prothonotary's 
office. 

Motion granted. 

P. M, Durand for plaintiff. 

MagUrire Dt^ardin* for opposant. 



Daltoh v. Doran, and Makbfisld, T. S. 
Security for coats on proceedingt qfter Judgment. 

Torranok, J. Defendant moved that plaintiff 
be held to gite security far costs. The plaintiff 
answered that he had done so already. This 
was true ; but the first security had reference 
to costs up to judgment, whereas the present 
proceedings, as to which security for costs was 
asked, were proceedings subsequent to judgment, 
and not covered by the original security. The 
motion for security would therefore be granted. 

F. L. Sarratin for plaintiff. 

Aug^ j* Laviolette for defendant. 



Hon, D. a. Bobs pro Beg. v. Citizbnb' Insubamob 

COHPAKY. 

Demurrer — Allegation in altemaiive Jorm. 

ToRRANOB, J. A demurrer was filed by defend- 
ants to the declaration, alleging that important 
allegations of the declaration, charging the 
defendants with responsibility arising out of 
the de&ult of the late Sheriff— « want of inte- 
grity, honesty or fidelity, or by the negligence, 
default or irregularity of the said late Charles 
A. Leblanc, &c." — are put in the alternative. 
This was true, and it was exceedingly objec- 
tionable; but at the end of the declaration 
there was an allegation in the conjunctive 
form, which might or might not cover the defect 
in the preceding portion of the declaration. 
The demurrer would be dismissed, but without 
costs, and the Court would suggest to the plain- 
tiff whether it would not be better to amend 
the declaration. 

E. C. Monk for plaintiff. 

Abbott, Taitj Wotherspoon j- Abbott for defend- 
ants. 



ROBILLARO V. SoClBTi CaNADIENNE FrANCAIBB DE 

Construction db Montreal. 
Pleading — D^endanfs interest — Answer in Law. 

The action was instituted by the plaintiff as 
cessionnaire of certain shares in the defendant's 
society, to be allowed to withdraw the amount , 
due on the shares under the rules of the society. 

Torrance, J. The defendant by a first plea 
said that plaintiff was a mere prrte-nom, and that 
he holds the shares with regard to which he 



182 



THE LEGAL NEWS. 



sued the society a8 reprcBenting another party. 
The plaintiff had demurred to this, " attendn 
que la question de droit du demandeur est ind6- 
pendante et 6trang^re au &it que cette action 
soit exerc^e par lui comme pr£te-nom, et ne pent 
motlver aucune exception en droit en r^ponse 
k Taction du demandeur/' and the Court consid- 
ered that the rfponte en droit should he main- 
tained. 

R, 4f ^- Lqflamme for plaintiff. 

M. E. CharpetUwr for defendants. 



BOLLAND V. Citizens' Ihsoranci axd ImrssTifBHT 

Co. and Lajoik, Plff. par rep. 

AmendmetU qf DeelarcUion — CoUt. 

The plaintiff j>ar reprise moved to he permit- 
ted to amend the declaration. 

ToBRANCB, J., said that the case had heen a 
a long time hefore the Courts, the action 
having been instituted as fiir back as 1869. 
There had been a jury trial in which the plain- 
tiff got a verdict, and the verdict was main- 
tained in review ; but in appeal the judgment 
was reversed on the ground that the issues were 
not as large as they ought to be. The plaintiff 
was now of opinion, and rightly, that his de- 
claration did not cover all the g^und it ought 
to cover, and he made a motion to be permitted 
to amend. The question was what costs ought 
to be allowed. The defendant succeeded in 
appeal, and by the amendment a new issue 
would be raised. Under the circumstances it 
was proper that the plaintiff should pay the 
costs of the contestation, including the costs of 
the jury trial. Motion granted, subject to pay- 
ment of costs as above. 

Arehambauk j* David for plaintiff. 

AbboUj Tait^ Wotherepoon f AbboU for defend- 
ants. 



MiLLOY V. Farmbb etal. 
Affidavit that Signature to Note it Forged-^Wb 
C. C. P. 
Motion by defendant to be allowed to file two 
pleas, and that the foreclosure be removed. 

ToBBANOB, J. As regarded one of the pleas, 
it was not supported by affidavit, and the motion 
could not be granted. With regard to the other, 
there was an affidavit charging that the signa- 



ture to the note was not the signature of the 
defendant. But 145 C. P. requires the allega- 
tion of the forgery of the note in question to be 
made in certain specific terms. The plea is to 
be supported by affidavit in certain words. 
These words were not found in the present 
affidavit, and therefore the application could 
not be granted. 

Quinn for plaintiff. 

Duhamelf Pagnuelo j* Rainville for defendant. 



Martoi v. Folbt et al. 
Costs qf JHUOory JSxeeption, where Security is put 
in and power qfAtlomey filed, must abide final 
judgment. 

The case came up on the merits of a dilatory 
exception, requiring a power of attorney to be 
filed by an absentee plaintiff who lives out of 
the jurisdiction of the Court, and also that 
security for costs be given. 

Tobrancb, J. Since the exception had 
been filed, security had been given, and the 
power of attorney from the plaintiff pro- 
duced. The only question was as to the costs 
of the exception. The practice of the Court 
had been to order that the costs of the excep- 
tion should abide the final issue of the suit. 
Under this rule, the dilatory exception would 
be overruled, costs to abide the final judarment 
on the merits. 

Macmaster j- Co. for plaintiffs. 

A. j- W. Robertson for defendants. 

Note.— Compare Svme» et t>»V v. Vbliffny', 22 L. G. 
Jurist, p. 246. 

NEW PUBLICATIONS. 

DBSTys Shipping and Admiraltt — A Manual of 
the Law relating to Shipping and Admir- 
alty as determined by the Courts of Eng- 
land and the United States. By Robert 
Desty, author of '< Federal Procedme," 
« Federal Citations," <« Statutes relating to 
Commerce," "Navigation and Shipping," 
etc. San Francisco : Sumner, Whitney & 
Co., 1879. 

This work, which is issued in the form of a 
pocket volume, bears such evidence of careful 
compilation and thorough examination of the 
subject, that we imagine it will become a treas- 
ured companion wherever admiralty law is 
studied or practised. It is arranged in nineu 
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teen chaptera, entitled Power to Begulate Com- 
merce; Registry J Enrollment, and License of 
Veaselg ; Owners ; Sale and Transfer ; Liens ; 
Bottomry; Master; Seamen; Charter-Party ; 
Bill of Lading; Carriers; Freight; General 
Average ; Salvage ; Towage ; Pilotage ; Wharf- 
age; Collision ; Prize. Theauther states that 
he has endeavored to put the results of his 
labors into the smallest space, with the most 
convenient arrangement, and the volume before 
us bears handsome evidence to the success 
which has crowned his efforts. 



THE EGYPTIAN DEED, 

Many readers of the Lbqal News have pro- 
bably never seen that interesting relic of 
antiquity, the Egyptian Deed. The authenticity 
of the document is maintained in an article in 
the Nwih American Review for October, 1840, 
p. 313. The following note from the eleventh 
edition of « Kent's Commentaries " is a concise 
summary of the article : 

" In the yarth American Review for October, 
1840, p. 313, there is given a copy of an Egyptian 
deed in the Greek language, and under seal, 
vith a certificate of Registry in a public office 
annexed, and executed in the ytar 106, B. C, or 
more than a century before the Christian era. It 
wa« written on papyrus, and found deposited, in 
good preservation, in a tomb in Upper Egypt, by 
the side of a mummy (probably that of Nechu- 
tes, the purchaser), and contains the sale of a 
piece of land in the city of Thebes. It has the 
brevity and simplicity of the Saxon deeds, so 
much commended by Spelman.- It gives the 
names and titles of the sovereigns in whose time 
the instrument was executed, viz., Cleopatra, 
Ptolemy, her son, sumamed Alexander. It 
describes with precision the ages, stature and 
complexion, by way of identity, of each of the 
contracting parties, as, for instance, Pamonthes, 
one of the male grantors, aged about forty-five, 
of middle statnrc, dark complexion, hand- 
some person, bald, round-faced, and straight- 
nosed. Semmuthis, one of the female grantors, 
iged about twenty- two years, of middle size, 
yellow complexion, round faced, flat-nosed, and 
of quiet demeanor.' It then goes on to state that 
the four grantors (two brothers and two sisters) 
^ve sold out the piece of land belonging to 
them m the southern part of the Memnonia, 



eight thousand cubits of vacant ground, one- 
fourth part of the whole. The bounds are on the 
south by the Boyal street ; on the north and 
east by the land of Pamonthes, and Boker of 
Hermis, his brother, and the common land of 
the city ; on the west by the house of Tephis, 
the son of Chalomn ; a canal running through 
the middle, leading from the river. These are 
the abutters on all sides. Nechutes the Less, 
son of Asos, aged about forty years, of middle 
stature, yellow complexion, cheerful counten- 
ance, long face and straight nose, with a scar 
upon the middle of his forehead, has bought the 
same for one talent of brass money ; the ven- 
dors being the actual salesman and warrantors 
of the sale. Nechutes, the purcliaser, has accep- 
ted the same." 

The learned annotator adds : " There seems to 
be no doubt of the authenticity srtid age of the 
instrument in the minds of the distinguished 
German, French and English scholars and pro- 
found antiquaries, who have studied the subject, 
or by the learned author of the article in the 
North American Review, and is one of the most 
curious and interesting legal documents that 
has been rescued from the ruins of remote 
antiquity." 

It will be noticed that the ancient deed, exe- 
cuted over a century before the birth of Christ, 
contains a certificate of its registry in a public 
office. The practice in this respect in the nine- 
teenth century adopts and re-affirms a practice 
conceived and prevalent in the dreamy days of 
the Egyptian Commonwealth, where history 
dwindles into fable and shadow. 



GUERENT EVENTS. 

ENGLAND. 

ACTIOHB POR BrKACH OF PrOMISB OF MaRRIAGB. 

— Mr. Herschell has carried in a modified form 
in the English Commons, his bill to restrain 
actions for breach of promise of marriage, the 
action being restricted to cases where actual 
pecuniary loss has been occasioned. The 
author of the bill occasioned some merriment 
by the humorous manner in which he pointed 
out that it is impossible in such cases for a man 
to expect justice to be done him by the jury. 
In future, unless ladies can show that they 
have sufifered pecuniary loss through the faith- 
lessness of their wooer, they must seek some 
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other' salve for their wounded feelings than 
substfintial damages. The ingenuity of lawyers 
will now be employed in showing that pecun- 
iary loss has been inflicted upon their clients, 
and if any forecast may be made from past 
experience, they are tolerably certain to have 
the juries on their side. 

Marriage with Deciabbd Wife's Sister. — On 
the 6th May the Prince of Wales presented a 
petition in the House of Lords in favor of the 
bill for legalizing marriage with a deceased 
wife's sister. The petition was numerously 
signed by the Norfolk farmers. The Prince 
spoke a few words in support of the bill. A 
correspondent observes, with regard to this 
unusual occurrence : — ^'Something like a sensa- 
tion was caused by the participation of the 
Prince of Wales and the Duke of Edinburgh in 
the division in the House of Lords upon the 
bill tor legalizing marriage with a deceased 
wife's sister. It is tlie popular idea that etiquette 
forbids the royal princes from availing them- 
selves of their i)olitical privileges as peers ; and 
a serious difficulty would be created if they 
were to take part in debates or divisions upon 
questions of high importance. Lord Houghton's 
speech was very able and well reasoned, but^all 
the Bishops except one were on the other side, 
and the Bishop of London spoke against the' 
measure with a degree of acrimony which was 
equalled only by Lord Cranbrook. However, 
the bill was lost by a majority of twenty, which 
considering the state of parties in the Upper 
House and the hostility of the sacerdotal 
element, is equivalent to a victory. In another 
year or two, the bill will take its proper place 
in the Statute Book, and it is perfectly incom- 
prehensible why it has been so strenuously 
resisted since 1834, when Lord Lyndhurst 
passed an Act which legalized all marriages 
which had then been contracted. The opposL 
tion of the Established Church is, of course, 
the secret of the obstinate and hitherto 
successful resistance, but the influence and 
example of the Prince are quite sufiicient to 
neutralise that. Many of the Peers who stand 
up for the majesty of royalty and the constitu- 
tional idea, are puzzled what to make of the 
Prince's unexpected cUbiU as a legislator, and 
various opinions are expressed in less lofty 
circles as to the expediency of such a step." 



CANADA. 

KjnoHTHooD. — His Excellency the Governor- 
General held an investiture of the Most Distin- 
guished Order of Saint Michael and Saint 
George at Montreal on the 24th May, when, by 
command of the Queen, the following Gentle- 
men were created Knights Commander of the 
Order :— 

The Hon. Samuel Leonard Tilley, C.B. ; The 
Hon. Alexander Campbell ; The Hon. Charles 
Tupper, C.B. ; The Hon. William Pearce How- 
land, C.B. ; The Hon. Richard John Cartwright ; 
The Hon. Sir Narcisse Fortunat Belleau. 



GENERAL NOTES. 

Charles O'Conor. — Charles O'Conor, whose 
illness some three years ago was expected to 
prove fotal, and whose recovery was one of the 
most remarkable on record, is now said to be in 
the enjoyment of good health. His illness was 
of such a nature as to prevent him taking near- 
ishment except with the aid of surgical appli- 
ances. He is one of the most distinguished 
members of the New York bar, with which he 
has been connected for more than half a cen- 
tury. He is a native of the city of New York, 
and owes his high position to his own efforts. 
His struggle was a hard but a persevering one, 
which regarded no defeat, and he had reached 
middle age before he considered himself well 
enough established to assume the expenses of 
married life. When he did marry, the union 
proved unhappy, and a separation took place. 
But so quietly had this whole experience been 
passed through, that few persons were aware 
that Mr. O'Conor had ever swerved from the 
straight line of bachelorhood until his wife's 
death was published in the papers. 

Good Friday. — Lord Mansfield having ex- 
pressed his intention of proceeding with certain 
business on the Friday following, was reminded 
by Sergeant Davy that it would be Good Friday. 
ii Never mind," said the Judge, " the better day, 
the better deed.'' Your Lordship will do as you 
please," said Davy, « but, if you do sit on that 
day, I believe you will be the first judge who 
did business on Good Friday since Poniiu£ 
Pilate." 
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WHERE ONE PLAINTIFF IS ABSENT. 

It has been held, Beaudry v. FUek^ 20 Jurist, 
p. 304) that when one of two plaintiffs is resi- 
dent within the jurisdiction, security for costs 
cannot be demanded from the absent plaintiff. 
An exception to that rule has been established 
in the case of Henderson t. Eenderton, of which 
a note appears this week. The Court (com- 
posed, it may be remarked, of the same Judge 
as in Beaudry y. Fleck), holds that where 
tolidariU does not exist between the plainiiff;;, as 
in an action by coheirs demanding an account, 
one of two plaintifiis who resides out of the 
ProYlnce may be called upon to give security. 
Reference was made to the case of Humbert et 
al. ?. M^tf 18 Jurist 217, in which the Court 
of Appeal, sitting at Quebec, in 1874, ap- 
parently approved the judgment appealed from, 
which held, that where, of two plaintiffs, not 
copartners, and between whom no aolidariU ex- 
ists, one leaves the country after suit brought, 
he may be compelled to give security for costs. 
The judgment of the lower Court had gone 
farther, and condemned both plaintiffs to give 
m;nrity, but the defendant desisted from the 
part of the judgment which concerned the 
pUuntiff who remained in the country. The 
absent plaintiff had not complained, so that his 
liability to give security was not directly before 
the Court of Appeal, but no doubt seems to 
have been entertained of the correctness of the 
judgment as far as the absentee was concerned. 



INTEREST ON ASSESSMENTS. 

The decision in Roes v. Torrance^ and The 
City qf MofUrealf claimant, noted in the present 
issne, takes away from the city the right to im- 
pose the ten per cent, interest on overdue assess- 
i&entB which has been enforced for a number of 
years past The local legislature has no right 
to iegishue on the subject of interest, that being 
one of the matters within the exclusive legis- 
lative authority of the Parliament of Canada, B. 
N. A . Act, Sec. 9 1 . But, prior to Confederation, 



power to impose this ten per cent, interest 
rate on overdue taxes had been conferred by the 
Legislature of Canada, and the present decision 
is therefore chiefly noticeable in finding that 
the power formerly possessed to impose the ten 
per cent, rate has been lost by the unintentional 
repeal of the law which conferred it, and the 
substitution of an enactment of the Local 
Legislature which, being unconstitutional, can- 
not be enforced. 



MORTGAGES ON VESSELS. 

The case of Kempt v. Smith, and Cantin op- 
posaut, concedes to the registered mortgagee the 
right to prevent the seizure or sale of the vessel 
at the suit of a judgment creditor. The decis- 
ion of the Court of Appeal in Kelly <f* Hamilton, 
16 Jurist, 320, is followed by Mr. Justice 8icotte 
in preference to that rendered by the Court of 
Review in UAouet v. McDonald, 1 Legal News, 
218, and 22 Jurist, 84. The composition of the 
Court of Appeal, it may be remarked, is almost 
entirely changed since Kelly j* Hamilton was 
decided, and the only Judge remaining who sat 
in that case, dissented from the judgment. But 
the present Chief Justice was counsel for the 
respondent, whose pretensions were sustained 
by the majority of the Court. 



NOTES OF CASES. 

SUPERIOR COURT. 

MoNTBKAX, May 31, 1879. 
Johnson, J. 
ScANLAN V. Holmes. 
Landlords Liability — Damages occasioned by 

absence qf grosses r^raUons. 
JoHHSov, J. The plaintiff, a grocer, sues his 
landlord for damages done to his stock of gro* 
ceries by rain that penetrated through the walls 
duri ng a storm. There is no difficulty about the 
proof : it is all one way. The defendant's plea 
was that the inundation was caused by defect- 
ive drains, and not by his &ult. The evi- 
dence is quite to the contrary. The water 
came in through crevices in the walls of the 
cellar. The only doubt I had at the hearing 
was whether the landlord was liable for damage 
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occasioned by absence ot grouu r^ralions 
which he had nerer been called upon by the 
tenant to make. I think, however, on reflec- 
tion, that the landlord is liable. The obli> 
gations and* rights of lessors are, by the nature 
of the contract, 1 sty to deliver to the lessee the 
thing leased ; 2nd, to maintain the thing in a 
fit condition for the use for which it had been 
leased ; 3rd, to give peaceable enjoyment ; 4th, 
the lessor must deliver the premises in a good 
state of repair in all respects, and he is obliged 
during the lease to make all necessary repairs, 
except those that the tenant is bound to make ; 
and he ia also obliged to warrant the lessee 
against all defects in the thing leased which 
prevent or diminish its use, whether known to 
him or not. These are the express provisions 
of the Civil Code fiK>m Art. 1612 to 1614 
inclusive. Under the evidence, then, ^e 
plaintiff is entitled to damages, and the amount 
proved is $140, for which judgment is given 
with costs. 

J. j: W. A, Bates for plaintiff. 

Dokerty j* Doherty for defendant. 



Ross et al. v. Torbavos es qual., Thb Citt of 
MoMTMAL, claimant, and Plffs., contesting. 



Powers of Local LeguUUure-^Right to legislate 

on sui^eet oflrUereel or Increase on 

uf^Mid Asaessmenls. 

Johnson, J. Under the Prothonotary's report 
of partial distribution, as drawn in this case, 
there is a sum of $995.08 given to the city for 
arrears of assessments on the property sold by 
the Sheriff; and the plaintiffs, who brought it to 
sale for the saUsfiftction of their hypothecary 
claim, contest this item in part : that is to say, 
as &r as regards three sums of $79.43, $178.71, 
and $18.09, making together the sum of 
$276.23 asked by the city as a ten per cent. 
Increase on overdue assessments, and these 
three charges for increase, as it is called, in the 
claim, or rather in the account which the 
Corporation are by law allowed to substitute for 
a regular demand or opposition (see art 719 C. 
P.), are resisted on three separate grounds. 
First, the plaintiffs say that these charges, 
though made under the name of increase, are 
in reality charges for interest at ten per cent, 
for delay in paying overdue taxes; and 



that, as such, they are not aathorised 
and cannot be authorized by Provincial 
legislation subsequent to the B. N. A. Act^ 1867, 
which vested the power of legislating on this 
subject in the Federal Paiiiament. Secondly, 
they say that these charges are continued to be 
made up to Febmaiy, 1879, while the property 
was sold in December, 1878 ; and thirdly, they 
say the proprietor assessed was not in defieiult, 
the assessments having been reduced by the 
Corporation, and no default existing where the 
assessment is acknowledged to be wrong. 

There are two by-laws of the corporation 
professing to authorize these charges : 1st, one 
of April, 1876, and 2nd, one of August, 1878 ; 
and the questions will be, first : is there anything 
having the force of law to empower the corpo- 
ration to make them ; and 2nd, whether there is 
any difference in law between interest, eo nomine^ 
and increascj addition or penalty imposed for 
delay of payment. The 75th section of the 14 
and 15 Vic. chap. 128 — passed before confeder- 
ation, clearly gave the right to impose an in- 
crease or penalty, and there it might have 
remained till this day, unless it had been re- 
pealed ; but the 37 Vic. c. 51, instead of leaving 
well alone, repealed sixteen different statutes 
respecting the corporation of Montreal, and 
and consolidated the law generally ; and on this 
particular subject it gave power to the corpora- 
tion to remit by way of discount for prompt pay- 
ment, or to charge *^ interest '* (eo nomine) at ten 
per cent. ; and under this statute the first by-law 
was passed. Among the statutes repealed by 
the 37 Vic, c. 51 (sec. 241) was the 14 and 15 
Vic, c 128, which by its 75th section had giTen 
the power ; and this statute, I say, was abso- 
lutely repealed, with the exception of six 
sections and part of a seventh, the 75th section 
not being included in the excepted sections, 
and being therefore repealed also. The statate 
37 Vic, c. 51, therefore, did two things ; first, 
it absolutely repealed the 14 and 15 Vic, c. 128« 
sec. 75, which had authorised an impositioa of 
increase or penalty ; and second, it proceeded, 
after having repealed it, to substitute a new law 
on the subject, that is to say, by its 99th section, 
it authorized a by-law imposing inLereai at ten 
per cent on arrears. This new legislation was 
in 1874 (seven years after Confederation), and 
the question would have been, if it had stopped 
there, whether, under the disttibntlon of powera 
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in Hie Oonfederaticm Act, a ProTincial statute 
cotdd then change or avthorise change in the 
iit« of hiterest ; bnt it did not stop there. The 
ProTmcial Legiftlatnre, in 1878, pagsed another 
Act (41«t Vic, c. 27), and under this the second 
bf-1aw iras passed, imposing increase, addition, 
or penalty, instead of interest as under the 
prerlous Act. Sec. 3, then, of the 4l8t Vic, c. 
27, enacted that whereas section 99 of the 37 
▼tc, c. 51, had intended to continue and retain 
in force sec. 75 of the 14 and 16 Vic, respecting 
the penalty of ten per cent, and whereas the 
wording of it might give rise to erroneous in- 
terpretation, it would substitute another section 
—99, for the sec. 99 of the 37 Vict. It did not 
proceed to declare that the 14 and 15 Vic was 
still m force ; it did not repeal the repealing 
elanae. If it had done so, the duty of the Court 
iroidd, as &r as that goes, liaye been plain ; for, 
if the supreme legislative power in the Province 
chooses to Bay that a thing is one way, when it 
is another, I suppose the courts must say so too, 
or at all erents say that the legislature has said 
bo; hut they went further, and they said, not that 
Ihey declared the 75th section of the 14 and 15 
Vic. to be still in force, notwithstanding the 
express repeal of it ; nor yet that they repealed 
the repealing section of the 37 Vic, c 51 ; but 
they said that, for the 99th Section of the 37 
Vict., c. 51, they would substitute another; and 
what they substituted was this, viz., that the 
corporation might by a by-law exact an increase, 
addition, or penalty of 10 per cent, on all arrears 
not pwd within a certain delay. That is to say, 
^is last statute is to be read as if it was in fact 
Section 99 of the 37 Vict. ; and the only diflfer- 
ence between the new reading of the 99th Sec- 
tion and the old reading, is that the old reading 
authoriaed the exaction of interest, and the new 
teadtng authorizes an exaction of an increase, 
addition or penalty. Therefore, the question is 
left precisely where it was before, with this 
exception, viz., that, before the Act of 1878, the 
qneslion would have been whether the Pro- 
vincial Legislature could, in 1874, change or 
anthorize any creditor to change the legal rate 
of interut ; and now the question is whether 
the Provincial Legislature could, in 1878, 
•Tithorize the exaction of an increase^ addition, 
^penaity of ten per cent, for delay of payment 
of taxes. I do not enter upon the question 
whether, if they had even repealed the repeol- 



ing section (which on general principles would 
have restored the first law), such an enactment 
would at that time — nine years after Confedera- 
tion — have had the effect of legally changing 
the rate of interest ; I only say that they did 
not repeal the repealing section ; and the 14 
and 15 Vic, sec 75, remained repealed. As to 
the real nature of the exaction, whether it be 
called interest, or increase, I must say at once 
that my judgment and consdence utterly refuse 
to yield to any attempt at distinction between 
these two things. The law Itself rejects any 
such distinction. It is old law and finds plain 
and emphatic expression in the words of a 
specific article of the code (art. 1077) : "The 
damages resulting from delay in the payment 
of money, to which the debtor is liable, eotuist 
only of interett at the rate legally agreed on by the 
parties, or, in the absence of such agreement, 
at the rate fixed by law." If any other 
rate is to be fixed by law since Confedera- 
tion, it must be by the Parliament of 
Canada. Interestj by par. 19 of section 91 of 
the British North America Act, 1867, is a 
subject exclusively allotted to the legisla- 
tive authority of the Dominion. If the Pro- 
vincial Parliament in 1878 thought them- 
selves competent to deal with the subject of 
interest, it had one of two things to do ; it could 
either declare that the 14th and l&th Vic. was 
still in force notwithstanding its absolute re- 
peal, or it could repeal the section of the 37 
Vic that had repealed it. What the effect of 
either course would have been, as I have 
said before, I give no opinion upon ; but it 
is certain that the Legislature has talten 
neither the one course nor the other, but it 
has only said that the 37 Vic. intended to 
continue the 14th and 16th Vic. in force, (not 
that it did so, nor yet that they, by their sub- 
sequent act of 1878, declared it to be in force) ; 
and it has shown that it did not consider 
it in force by enacting another section 
99 for the old one that is supposed to have 
continued it in force. The Provincial Legis- 
lature might, perhaps, have taken a third 
course — ^for it can alter our local laws — how- 
ever fundamental. It might, if it can deal at 
all with interest since confederation, have 
repealed the 1077 art. of the code, but it 
has not attempted to do so. Therefore, by 
whatever name they call the exaction in 
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question, it is by law still interest and 
nothing else. They can't change its nature 
by changing its name. They are dealing 
(to use the very words of the law), with 
damages resulting from delay in the payment 
of money by a particular class of debtors. 
If they can give the Corporation of Montreal, 
by this mere changing the name of the 
thing, a legal right to ten per cent, in the 
absence of agreement between the parties, 
they can give it to the Bank of Montreal 
or to any other creditor they choose to designate, 
and the plain provision of the constitution 
would become a dead letter. Although, there- 
fore, the Quebec Legislature in 1878 says 
that it intended, in 1874, to do the very rcvejrse 
of what it actually did, and to continue in 
force the 75th section of the Uth and 16th 
Vict, instead of repealing it as it expressly 
did; and althou&rh I should probably have 
been bound by that extraordinary statement, 
if it had been followed by ai^y enactment 
declaring the 75th sec. still in force, or repealing 
the repealing section of the 37 Vict., and so 
restoring the original provision, it is now no 
longer a question of interpretation, but a 
question of the effect of that which requires 
no interpretation. Interpretation serves to show 
the meaning; but when we have got that, 
we have only to deal with the effect of what 
is meant. No law of interpretation can ref]uire 
me to say that the statute of 1878 has repealed 
the repealing section (241) of the 37 Vic, when 
it has not only not attempted to do so ; but has 
proceeded to substitute another 99th section 
for the 99th section of the Act of 1874 — a step 
that obviously could not be required, if the 75 
sec. of the 14 and 15 Vic. was still in force. 
Therefore, in dealing with the new section 
99 which has been substituted for the old 
one, I must say that its effect, in my judg- 
ment, is not to better, or in any manner to 
change, the old provision about interest, unless 
it can be shown that it really means to do some- 
thing else that they had a right to do, besides 
exacting interest, which they had no right to do. 
This has been attempted. It was said by the 
counsel for the Corporation, that paragraph 15 of 
the 92nd section of the Confederation Act gave 
power to the Local Legislatures to impose pen- 
alties. Let us see that paragraph. Here it is. 
It is found among the exclusive powers of the 



Local Legislatures, no doub^ but what does it 
say ? Here are the express words of the power 
given : — ^* The imposition of punishment by 
fine, penalty or imprisonment for enforcing any 
law of the Province made in relation to any 
matter coming within any of the classes of sub- 
jects enumerated in this section." Surely this 
never meant that people were to be punished 
by fine, penalty or imprisonment imposed by a 
treasurer or other officer of a Corporation with- 
out defence, trial or hearing. Therefore, it 
seems to me that the penalty theory won't do ; 
that the interest authorized by the 37 Vic, c. 
51, was ultra vires; that the new section 99, 
substituting increase or penalty instead of 
interest eo nomine^ is no better; that the 75 
sec. of the 14 and 15 Vic, c. 128, was repealed 
by section 241 of the 37 Vic, and has never 
been declared to bo still in force ; but, on the 
contrary, instead of bting restored by the new 
section 99, that Section only declares that it 
had been previously intended to keep it in force, 
but does not repeal the repealing section, only 
substituting another provision for the 99th sec- 
tion of the 37 Vic, which would be inconsistent 
and absurd if the old provision had really sub- 
sisted. I recognize in the fullest manner the 
duty of Courts of justice to give effect to 
statutes, but it must be a legal effect— one that 
is rationally deducible from their terms. I can- 
not nuike a statute say what it does not say ; I 
can only give effect to what it does say. The 
legislators < intended,' it is said, to keep the old 
law in force ; perhaps so ; but it was precisely 
because they had intended to do what they had 
not done that subsequent legislation became 
necessary ; and when this subsequent legislation 
comes, what does it say 7 Not tliat the 14 and 
15 Vic, section 75, is still in force, but that 
Parliament will substitute another section 99 for 
the old section 99 of the 37th of the Queen, 
and what it substitutes is just the same, only 
with the change of the word increase, etc., for 
interest. Now, if I could abstain from applying 
the rules of interpretation known to the admin- 
istration of the law, and could consult only my 
individual experience of Provincial legislation, 
I might find, perhaps, little iifficulty in 
believing that the idea of the framers of this 
last statute of 1878 was to repeal the repealing 
section (241) of the 37 Vic., c 51, and make the 
75th section of the 14 and 15 Vic, reappear in 
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better form than it^had taken in the 99th sec- 
tion of the 37th Vic. That^ I haye no manner 
of doubt, is what they wanted to do ; it is what 
I would readilj help them to do if they had only 
helped themselves ; bat it is not one of my 
nnmeiotts functions to aid by conjecture the un- 
expressed ideas of Parliament for the purpose ot 
helping them to do, under another name, what 
the constitution forbids them to do at all. I 
mast apply rules to my work ; and besides gen- 
end and well. known rules of construction, there 
is a specific rule in our own provincial interpre- 
tation act that exactly applies to the present case. 
It is the ] 1th section : << When any provisions of 
law are repealed, and other provisions are sub- 
stitoted therefor, the provisions repealed remain 
in operation until the provisions substituted 
come into operation under the repealing law." 
It is plain then, I think, that up to the passing 
of the 37 Vic, the 75th section of the 14 and 
15 Tic, was in force. That it ceased to be in 
force when the 241 st section repealed it, and 
section 99 of the 37th Yic. was substituted for 
itu That at the time of this substitution, in 
1874, there was no power in the provincial 
legislature to meddle with interest at all, and the 
by-law that was passed under it was waste 
paper. That the act of 1878, putting a new 
section 99 in the place of the old one, and 
calling the thing increase or penalty instead of 
interest, did not make it any better. That the 
Act of 1878, could not be held to restore or de- 
clare in force the 75th section of the 14 and 15 
Vic. for two reasons : first, because it neither 
said it was in force, nor repealed the repealing 
law ; and secondly, if they had intended to de- 
clare it still in force, there would have been 
superfluity and nonsense in enacting a new 
provision of the same kind. That it is per- 
fectly obvious that what the Legislature has 
attempted to do, is to cure or to elude an 
illegality existing in the 99th section of the 
Act of 1874, and to do this by using the words 
increase, addition or penalty instead of the 
word interest ; and that there is in reality, and 
in point of law, no difference between them, nor 
uiy greater power either possessed or given in 
1878, than was possessed or given by the Legisla- 
tion: in 1874. I am therefore of opinion that 
the first by-law imposing interest (eo nomine) is 
had— (and under it almost all this charge is 
nude). I am also of opinion that the 2nd by- 



law is equally bad in imposing increase or 
penalty, and that the contestation must be 
maintained. It is unnecessary, of course, to go 
into the other points. 

R. Roy, Q, C, for Claimants. 

Lunn f Crampj for PlaintiffiB contesting. 



Bawvillb, J. 

Brunit v. 8AUMUE1 et al. 

Donation by PaHieular Title— Art. 780 C. C. 

The action was brought against the defendants 
to recover a debt due by one of them, who had 
made a donation of all his property to T. Han- 
mure, the other defendant 

The defendant, T. Sanmure, pleaded that he 
was donee by particular title, and therefore 
could not be sued for the debts of the donor. 

RAraviLUB, J., said the question raised in this 
case had frequently been decided. The point 
was this : when a person gives all his property, 
but designates it specially, without stating that 
it is a universal donation, does such donation ren- 
der the donee responsible for the debts of the 
donor? His Honor referred to McMartin v. 
Oareauy Ist Jurist, 286, and to Paquin v. Bradley, 
14 Jurist, 208, and other cases, and held that in 
the terms of 780 C.G., in order that a donation 
be considered universal, the donor must give all 
his goods as a universality, and that the donation 
of things specially designated constitutes only 
a special donation, though in effect the donor 
has given all that he possessed. Here the 
donation was a special donation, and the donee 
was not responsible for the debts of the donor. 
The action mnst, therefore, be dismissed as 
regards T. Saumure, the donee. 

The following were the reasons of judgment : 

"OonsidSrant qu'aux termes de Tarticle 780 
C.C., pour que la donation soit universelle, il 
&ut quo le donateur donne tous ses biens comme 
universality, et que la donation de choses desi- 
gnees particuli^rement ne constitue qn'une dona- 
tion particuli^re, quand mdme en fiut le dona- 
teur aurait donne tous ses biens ; 

« Consid^rant que la donation en question en 
cette cause, savoir la donation par Francois 
Saumure, p^re, et son 6pouse en &veur du 
d^fendeur Th^odule Saumure, alors mineur et 
represents par son tuteur, passe k St. Martin, le 
16 Fevrier, 1877, ne constitue qu'une donation 
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partfcnll^, et (jne le ddnatenr n'est pas respon- 
sable pergonnellenrent dee dettes du donateur ; 

«D*l)OTxte,"etc. 

Loranger j- Co. for plaintiff. 

Oeoffrion j* Co. for defendants. 



Jktts, J. 

SoRiYBR Y. Stapliton et ai. 

Service — Action to anntd SdUj when 

Purely PenonaL. 

The plaintiff had obtained a judgment against 
the defendant Stapleton, and he now sued both 
Stapleton and one O'Hara to have a deed of sale 
of an immovable from Stapleton to his iieither-in- 
law, O'Mara, declared to be simnlated and ffan- 
dulent, and passed with intent to de^nd plain- 
tiff (the defendant Stapleton being insolvent at 
'Hie time the sale was made), and that the deed 
be annulled and set aside. 

The defendants, who were served personally 
in Montreal, filed an exception dScUnaUrire^ 
alleging that the action, involving the title to 
real estate in the district of Iberville, and 
seeking to set aside a deed of sale thereof, 
was in the nature of a mixed action, and the 
defendants could not be sued in Montreal, but 
only in the district of Iberville, where the real 
estate is situated, and which is the place of 
domicile of one of the defendants, or in the 
District of Bedford, the place of domicile of the 
other defendant. C. P. 37. 

The Court held that the object of the action, 
in asking the cancellation of the deed from 
Stapleton to O'Mara, was in reality to get rid 
of the obstacle which interfered with the 
recovery of plaintiff's claim ftom Stapleton 
and the action did not claim possession of the 
Immoveable passed by the deed. The action 
took its source as to the vendor Stapleton In 
1032 C. C, which confers a purely personal 
action on the creditor to impeach the acts of his 
debtor in fraud of his rights ; and as to the 
purchaser O'Mara, the action was based either on 
the principle that no man can enrich himself 
at the exi>en8e of others, or on 1053 O.C., which 
obliges every person to repair the wrong done 
to others by his finult,— according to whether 
O'Mara was in good or bad fHith in buying the 
immoveable. The action, then, being based 
on a purely personal relation, created directly 



and Immediately between the plaintiff and the 
defendants by the deed of sale in question, must 
be considered purely personal. Under Art. 
34 C.P.C., in matters purely personal, the de- 
fendant may be summoned before the Ckmit of 
the place wh«re f&e demand is served upon 
him personally, and the action in this case 
having been served upon the defimdants 
personally in Montreal, was properly before 
this Court. The declinatory exception was 
therefore dismissed. 

Trenholme ^ Maclaren for plaintiff. 

A j- IT. Bobertton fbr defendanst. 



Montreal, May 29, 1879. 

SiCOTTI, J. 

EucPT V. Smith, and Cantih, Opposant 
Veud-^RigkU qf Judgment CredUor and Mwigagee. 

The plaintiff; a judgment creditor for a debt 
of $141, seised the steamer Contfti in tiie pos- 
session of the defendant. 

Cantin opposed the seisure and sale of the 
steamer, alleging that he alone had the right to 
sell the vessel, in accordance with the con- 
ditions of sale by way of mortgage, made to 
him in May 1875 by defendant, the registered 
owner, for $10,000. 

SiooTTi, J. The mortgage is given and made 
according to the form and prescriptions of the 
Shipping Act, and contains the following con- 
dition : « The borrower declares that the 
mortgage is made on condition, that the power 
of sale, which by the < Merchants Shipping Act 
of 1854,' is vested in the said Augustin Cantin, 
shall not be exercised until the 15th February, 
1876." 

This mortgage was duly registered the day of 
its execution. 

The Con. Statutes of Canada, chap. 41 and 
chap. 42, respecting the registration of Alps, 
and for the encouragement of ship building, 
have been repealed by the 36 Vict , chap. 128. 

Chapters first, second and third of Title 
second of Book fourth of the Civil Code, except 
so much of articles 2366, 2359, 2361, 2362, 
2373 and 2374, as are not inconsistent with the 
provisions of the Act 36 Vict., are also repealed. 

It follows that tiie Shipping Act of 1854 is 
the law regulating such cases as the present. 

By the 66th clause, a ship registered may be 
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given as giuuantae tor a loan, an4 by the 77th 
claiue it Is required that every such mortgage 
be r^;i8terQd. 

Bj the 70tti cUuse, the mortgagee shall not, 
bj resson of its mortgage, be deemed owner of 
the ship, and the mortgagor shall not be deemed 
to have ceased to be the owner of the ship, 
except in so ftr 88 may be necessaiy for making 
such ship available as security for the mortgage 
debt. 

By the 71st clause, eveiy recorded mortgagee 
shall have power absolutely to dispose of the 
ship, in respect of which he is registered as 
such, and to g^ve eflfectnal receipts for the 
paichase money ; but if there are more persons 
thsQ one recorded as mortgagees of the same 
ship, no second or subsequent mortgagee shall, 
except under the order of some court capable of 
taking cogniaance of such matters, sell such 
ship, without the concurrence of every prior 
mortgagee. 

The enactoaents of the Articles of the Civil 
Code repeal^, were fully in accordance with 
those of the Shipping Act of England ; and 
although, new applications, new conditions, new 
cnsrantees oi mortgage, were declared, the 
lav*Buikera of Canada adopted these new 
applications, conditions and guaiantees. It is 
evident that they fully intended that they 
should be enforced and carried out, in con- 
fonnity with the jurisprudence and usages of 
Bngland. 

The law itself is very explicit as to the mode 
of disposing by sale of the ship so mortgaged. 
The 7lBt clause vests absolutely the power of 
disposing of the ship in the registered 
mortgagee, and if there are more than one, no 
nbeequent mortgagee shall sell such ship 
without the concurrence of every prior mort- 
gagee, except under the order of the Court. 

In this instance there is no such concurrence ; 
•nd also no order of the Court. The convention 
was made with that condition, in the form and 
u> the words of the law. 

The Court must obey the law, and carry it 
into effect And to enforce the convention, and 
the enactments of the law concerning such 
oonrention, it must be adjudged, in the terms 
of the kw, that the sale of the ship cannot be 
allowed, as the prior mortgagee has not given 
his consent. 

The order oontemplated by the Uw may be 



obtained, when the Court will consider the 
thing just and beneficial to all parties interested ; 
but it must be asked and obtained in the usual 
mode, and by the proceedings prescribed to 
submit any demand to the Court. 

A seizure, previous to any such order, cannot 
be held to be the proceeding prescribed by the 
71st clause. 

The plaintiff, being only a judgment creditor, 
has not even the right to obtain such order ; he 
is not recorded as mortgagee ; and such recorded 
mortgagee only, can obtain such order. At all 
events, he cannot have more rights as to the 
disposal of the ship than a second recorded 
mortgagee. 

Otherwise the law would be a nullity ; a 
thing without effect and protection, notwith- 
standing the distinct enactments of the Statute. 

In England the jurisprudence in these matters 
is fully in accordance with the letter of the law. 

In the Province of Quebec, the judgments 
reported are also in accordance with the letter 
of the Shipping Act, except the case of D'Aoust 
v. McDonald, and Norris, opposant. In that 
case the four Judges who were called to 
adjudicate were equally divided, not as to the 
privilege of the mortgage, but as to the mode 
of enforcing it. 

The Court of Appeals, in the case of Kelly 
V. Hamilton, confirming the judgment of the 
Court of Bevicw, adjudged that even the sale 
by sheriff was no bar against the right of a 
registered mortgagee, to revendicate the ship 
upon the adjudicataire ; and ordained and 
enjoined the defendant to deliver the ship, 
without delay, to the plaintiff by revendication. 
Two of the Judges differed, not by reason of 
the inefficiency of tiie convention or of the 
mortgage, but that the sheriff's sale, without 
opposition by the mortgagee, had passed 
absolutely the property to the adjudicataire. 

The opposition of Cantin is maintained with 
costs. 

Cruickihank j* Co. for plaintifil 

D. R. McCord for opposant. 



TORBANCB, J. 
[In Ohamben] 

MoNTUAii, June 2, 1879. 
Hkhdibsok et al. v. HavDaasoH. 
Security Jor Costa — Action hy cohein qf whom one 
M a nonrrmdent. 
The plaiatifis were coheirs and joined In the 
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action which asked an account from the 
defendant. The latter moved for security for 
costs from both of the plaintiffB, one of whom 
was a resident and the other a non-resident. 

Madaren, Q.C, for defendant, cited Humbert 
et al. V. Mi^not, 18 L. 0. Jurist, p. 217. 

Batffiej for plaintiflb, cited jBeaurfry et al, v. 
FUckf 20 L. C. Jurist, p. 304. 

ToRRAMOK, J. In the present case the two 
plaintiflfs have distinct interests. The defendant 
may plead a settlement with the non-resident 
plaintiif, with which the co-heir has nothing to 
do, and HumbeH et al. v. Mignot would appear to 
recognize this, and that where there is no 
aoUdarit^ between the plaintiflfs, security for costs 
may be ordered to be given by the non-resident 
plaintiflF. In Beaudty et al, v. Fleek^ the 
plaintiffs sued the defendant for breach of an 
agreement which they jointly and severally 
made with him. The non-resident plaintiff is 
ordered to give security for costs. 

Bowie for defendants. 

Trenholme j- Maclaren for defendants. 



COUBT OF REVIEW. 

MoNTRiAL, November 30, 1878. 
Maokat, Tobramci, Rainvillb, J J. 

[From S. C. Joliette. 
La Banqub D'Echangi dd Canada v. HabsIs, 
and £. Mass^ T. S. 

Saitie ArrSt — Attacking validity qf Sale qflm- 
fn<n>abU9 by eonteitation qf declaration qf T, S, 

Defendant by notarial deed, subsequently 
registered, sold his immoveable property to 
the garnishee. He was then sued by the 
plaintiff, who, after getting judgment, issued a 
writ of Saine-arrit in the hands of garnishee. 
The latter made a declaration that he owed and 
had nothing belonging to defendant, and 
plaintiff contested this declaration, alleging 
that the deed of sale by defendant to garnishee 
was fraudulent, made by connivance between 
defendant and garnishee, for the purpose of 
defrauding defendant's creditors, and depriving 
plaintiff of his recourse against defendant. By 
the conclusions of his contestation, plaintiff 
demanded the revocation of the deed and that 
garnishee be condemned personally to pay the 
debt. 

The Court of Review, reversing the judgment 
of the Superior Court of Joliette, unanimously 



decided that the plaintiff could not wage such 
controversy by a contestation of the declaration 
of the garnishee, but only by a substantive revo- 
catory action ; that the revocatory action was 
the only proceeding left to plaintiff to complain 
of the transaction of his debtor *, and that the 
creditor, in such cases, had only the right to 
have the fraudulent deed of his debtor declared 
null and void, in order to restore to defendant 
the possession of his property, but could not 
take conclusions tending to obtain a personal 
condemnation against garnishee. The reasons 
of the judgment are as follows : — 

"Considering that the declaration of the 
Tiera-Saisif was true when and as made, and 
that the Tiere-Saiei was not bound to stat« 
indebtedness or liability whatever to defendant 
or towards plaintiff; 

*< Considering that the THer^Saisi, plaintiff in 
review, may complain of the judgment against 
him as erroneous, in condemning him personal ly 
to pay as thereby ordered ; 

" Considering that the plaintiff had knowledge 
or means of knowledge of the sale attacked, 
which sale was registered before the issuing of 
the aaine-arret in this cause, and was not simu- 
lated, and that under the circumstances the 
controversy raised by the eaisie-arrH and the 
contestation of the declaration of the THera-StUn 
ought to have been made subject, not of an 
execution, but of a substantive suit; 

« Considering, &c." — Contestation rejected. 

BtUty j- Co. for plaintiffs and contestants. 

O. A. Champagne for tiere-eam. 



Lkoal Education. — The London Law Timet 
says:— ^< If the Bench has gained by thti 
appointment of Sir James Stephen (which 
everj one admits), legal education has suffered 
a great loss. The learned judge was peculiarly 
fitted to be a teacher. He had none of the 
diffuseness and wordy uncertainty of ordinary 
professors, and we trust that the lectures which 
ho delivered may be reproduced in a shape 
available to law students. A great change has 
recently come over legal education. The 
proportion of plucked candidates annually 
becomes larger. But it is curious that the 
ranks of the Bar do not furnish more brilliant 
advocates or sounder lawyers than those of the 
last generation, when examinations were 
optional. We are much disposed to doubt the 
value of stringent examinations as part of the 
training of a lawyer. They are too often taken 
as a substitute for practical experience in 
barristers' chambers, which is a &tal mistake." 
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Vol. II. JUNE U, 1879. No. 24. 



POWERS OF ASSIGNEE, 

A point which does not appear to have come 
np before, under Section 16 of the Insolvent Act 
of 1875, was decided by Judge Mackay in the 
case of Evatuy. Oen^reux, A writ of compulsory 
liquidation having issued, the official assignee, 
in whose hands the estate of the insolvents 
had been placed, immediately instituted, de 
plano^ an action for the recovery of monies due 
to the estate. Exception was taken to this 
proceeding, on the ground that the order of the 
Court or Judge, required by Section 16 of the 
Insolvent Act of 1875, had not been obtained. 
It was answered that this was a proceeding of 
a conservatory nature. But, even so, as the 
Court held, no action can be brought by the 
assignee ad interim without Judicial authoriasa- 
tioD. The terms of section 16 seem to be 
sufficiently ftee from ambiguity. «♦ The assignee 
^ shall hold the same (the estate) in trust for 
** the benefit of the insolvent and his creditors, 
^ and subject to the orders of the Court or Judge ; 
"and he may upon Buck order and before any 
>•■ meeting of the creditors, institute any conser- 
" vatory process or any proceeding that may be 
•'necessary for the protectioa of the estate." 
In Clarke's commentary on the Insolvent Act, 
25 pages are occupied with remarks and 
citations under this section, but no case similar 
to the above is referred to. 



SHERIFPS SALES, 

Article 712 of the Code of Civil Procedure 
states that a purchaser who cannot obtain the 
delivery of the property, which he has bought 
»t Sheriffs sale, from the judgment debtor, 
must demand it of the Sheriff, and upon the 
Sheriffs return or certificate of the refusal to 
deliver, "the purchaser may apply to the 
^ Court by petition, of which the debtor has 
" received notice, and obtain an order command- 
"ing the Sheriff to dispossess the debtor, and 
** to put the purchaser in possession." Can this 



article be applied to a case where, not the 
debtor, but a third party, not in the case at all, 
is found upon the land sold ? In Tnut j* Loan 
Co. V. Jonee^ an attempt was made to obtain a 
writ of possession under such circumstances, 
but Mr. Justice Mackay refused the order 
prayed for, holding that the Article of the Code 
must bo restricted to cases where the eaiti 
continues in possession after the Sheriffs sale 
and cannot be invoked for the purpose of 
obtaining the ejection of a third party. 



ELECTION PROMISES. 

The judgment in the Bouville election case 
is noticeable, because it is a case where a 
prom i HO to do something for the advantage of 
the community generally proved fatal to the 
election. Sidewalks are an improvement much 
coveted in rural municipalities, and Mr. 
Bertrand appears to have pledged himself to 
construct some at his own expense in the event 
of his election. The Court held that this 
promise had been made with corrupt intent to 
influence votes in favor of the defendant, and 
the elec^tion was voided In the Jacques Cartier 
[Dominion] election case of 1867, there was a 
good deal of evidence put in with a view to 
establish promises of a similar nature, but the 
judgment of the Court did not find the proof 
sufficient. 



PROCEEDINGS SUSPENDED BY 
APPEAL. 

The effect of an appeal is of course to 
suspend proceedings in the Court below upon 
the judgment appealed from. But where the 
plaintiff, before he is notified of the appeal, has 
taken proceedings in execution by attaching 
monies due the debtor by third parties, has the 
appeal the effect of relieving the garnishees 
from the obligation of retaining such moneys ? 
The question is decided in the negative in 
De^ardins v. Ouimet, Everything must^-emain 
in fiaiu quo. The debtor may be seriously 
inconvenienced by such lock-up of funds, but 
he suffers from his own neglect in not instituting 
his appeal within the delay allowed before 
proceedings in execution can be commenced. 
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NOTES OF CASES. 

SUPERIOB COURT. 
[Practice Division.] 

MoNTHiAL, June 9, 1879. 
Mackat, J. 
Debjardims v. Ouimbt, and Pbbrault, T. S. 
Appeal — Saisie- Arret — Sutpermon of ProeeedingB. 

The defendant (June 6), petitioned that main- 
Uvf^ be granted of the aaisie-arret ^^taching 
moneys due to him in the hands of Perrault 
the garnishee, and that the garnishee be not re- 
quired to make any declaration. The plaintiff 
having obtained a judgment against the de- 
fendant on the 30th of April last, issued a aauie- 
arret in the hands of the garnishee on the 16th 
of May. The sauie^rrH was returned on the 
30th of May. Before the return, viz, on the 
20th of May, the defendant had taken an appeal 
from the judgment, and security was duly given 
in the presence of plaintiff's attorney on the 
23rd of May. Under these circumstances, the 
defendant claimed that he was entitled to have 
mairi'lev^e of the seizure. 

Mackay, J. The law says the appeal sus- 
pends proceedings upon the judgment, whether 
the proceedings be by execution or by uUtie-arrH. 
The defendant thinks that he ought to have 
main^-levee of the sam^-arrMy which, however, 
was well issued at the time the writ was taken 
out. Can I grant this petition, which asks a 
good deal ? Can I say more than the law says, 
viz., that the proceedings are interrupted, that 
the plaintiff's rights of execution are suspended, 
and have been, by the security given, and no- 
tice of it ? No. Matters must remain in the 
same condition until the appeal is decided. 

Motion rejected: "the Court holding that 
the appeal referred to suspended and suspends 
the plaintiffs proceedings, leaving all in that 
condition in which it was at the time of the ap- 
peal commencing its suspensive effect^ but no 
more." 

L. 0. TaUUm^ for plaintiff. 

B. A. T. de MorUiffnyf for defendant. 



Evans es qual. v. GHbhibbux. 

JruolverU Act, 1876, Sect. 16 — Powers <{f Interim 

Assignee — Authorization to sue. 

The interim assignee, Evans, having, four days 
after the estate was placed in his hands under a 
writ of compulsory liquidation, instituted an 
action in his quality of assignee to the estate of 
Papineau & Archambault, to recover a sum of 
$3,000 due to the insolvents, the defendant 
filed an exception d la forme, alleging that ina8- 
much as the plaintiff came into Court only in 
his quality of assignee ad interim of the insol- 
vents, he had no right, under section 16 of 
the Insolvent Act of 1875, to institute any pro- 
ceedmg without having obtained the order or 
authorization of the Court, and it did not ap- 
pear by the writ of summons or by the declare, 
tion, that the plaintiff had obtained such onltr 
or authorization. 

Mackay, J. The allegations of £BM:t in the 
exception stand admitted by the inscription for 
hearing thereon, without enquite. The cttse of 
the plaintiff therefore fails, the exception being 
fatal to it. Section 16 of the Insolvent Act of 
1875, shows very clearly that the assignee a^J 
interim does not possess the power exercised 
here, of bringing suit without permission of the 
Court or Judge. The exception is therefore 
maintained, and the action dismissed. 

Duhamel^ Pagnuelo j* RainviUej for plaintiff. 

Geoffrion, Rinfret i Dorion, for defendant. 



Cadubox v. Cadibux. 

Pleading — Producing an acquittance where gener^ 

al issue is pleaded. 

The plaintiff moved that a quittance produced 
by defendant as his exhibit ^No. 1, entitled a 
quittance by Esther Cadieux (the plaintiff), to 
Ferdinand Cadieux (the defendant), be reject^Ml 
as irregular, inasmuch as the defendant had 
merely pleaded a defense enjait, and plaintiff 
further alleged that if the quittance remained in 
the record, he would be forced to take other [iro- 
ceedings apart from this suit, the notary Brunet, 
before whom the quittance was passed, having 
acted improperly in concert with defendanL 

Mackat, J. I do not think the general issue 

permitted the defendant to file such a quittance 

! as this. It is an aete in notarial form, in the 

I nature of transaction and final discharge. In 
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Lonisiana it has been held that it cannot be 
done. In an ordinary action of anumptit I would 
not be 80 strict in preventing a receipt from being 
pnt in, Bnt in a case like this, where the plain- 
tiff i« a widow sueing for rights of succession, 
and for the balance of a pnz de venU, I do not 
think the quiUance can be produced under the 
general issue pleaded. Moreover, the quUtanee 
is merely certified by Ryland, Deputy Registrar, 
aa a true copy of a discharge before Brunet, 
notary, deposited in the Registry office, 28th of 
Jane, 1878. It is not certified by the notary, 
Bninet. I observe, too, that the plaintiflf in his 
motion makes a serious charge against Brunet. 
This discharge should have been pleaded in order 
to prevent surprise of the plaintiff; and at this 
stage the defendant cannot be allowed to file the 
TwUMtt without amending his plea. 

Motion granted, ^'considering that payment, 
if meant to be nrged by defendant, ought, in 
such case as this, to have been pleaded in order 
to prevent surprise of plaintiff; that defendant, 
in the present case, without amending his plea 
of record, ought not to be allowed to file a receipt 
such as tender^.'' 

TkibmiU 4- McOoun, for plaintiff. 

J. E. RobidouXf for defendant 



PBivi V. DiLLOH, and Biard, intervening. 
^<ilfment into Court — Motion /or Depont—Art. 
543, C. C. P. 

The plaintiff imder Art. 543, 0. C. P.. moved 
that the Prothonotary be ordered to pay over 
the money deposited in Court by the interven- 
ing party. The intervening party by his inter- 
vention prayed that twenty tons of coal be de- 
clared to be his property, and he stated that he 
^ always been ready to pay the balance of 
freight doe thereon. He, therefore, tendered said 
balance and paid it into Court, declaring his 
willingness that the amount should be paid over 
to defendant "upon the release of the said at- 
''tachment, and upon his, the said intervening 
"P^rtjr, receiving the said coal." 

Maout, J. It is plain that Art. 543 C. C. P. 
<Joe8 not apply here, because the consent is 
conditional. The plaintiff will take nothing 
by motion ; no costs. 

^^^»Hn>^ # David, for plaintiff. 

•ff. Abhotij for intervening party. 



EvAHs et al. v. Liokaib es qual., and J. D. E. 

LioHAiB et al., inter\''ening. 

Intervention — Pleading. 

The action being brought on notes against 

the executor and administrator of the late 

Dame Henriette Moreau, and the defendant not 

having pleaded, an intervention was filed by 

three children of deceased, setting up that they 

are of age, that they are the universal 

legatees under her will, and that they have an 

interest in the conservation of the estate and a 

right to watch over its administration. They 

alleged that the estate had never received any 

value for the notes sued on. 

The pUintiff having contested this interven. 
tion on grounds such as would be urged if the 
intervention had been a plea to the merits of 
the principal action, the intervening parties 
filed a r^ponu en droit to the contestation, among 
other grounds, << because the reasons invoked in 
the contestation could not be pleaded against 
the right of the intervening parties to intervene 
in the present cause." 

The Court maintained the answer in law on 
the ground above stated, '< seeing a prima Jacie 
right in the inUrvenanti to file an intervention, 
and seeing that they have not yet pleaded to 
the instance principale^ and are not by reason of 
any matter or thing cut off from right to urge 
yet what moyene Uiey please against the said 
instance prineipale" 

J. O. Joseph for intervening parties. 

Barnard, Monk if Beauckamp for plaintiff 
contesting. 



Trdst & Loan Co. v. C. G. Jonis, and R. A. A. 

JoNKs, Petitioner. 
Sheriff's Sale — Petition to be put in possession — 

Art. 712 C. P. — Property in possession of a 

thirdparty. 
The petitioner set up that he became pur- 
chaser at a Sheriffs sale of certain tracts of 
land in the District of Bedford, and that a deed 
of purchase of such land had been duly executed 
by the Sheriff to petitioner ; but that one A. £. 
Goold, a &rmer, was in possession of the land 
in question, and refused to deliver it up to pe- 
titioner: He, therefore, prayed that the Court 
do order the Sheriff of the District of Bedford 
to give the petitioner possession, and that the 
Sheriff «take whatever means he will deem 
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necessuy to give said petitioner snch possession, 
and even by force, and the expulsion of A. E. 
Goold, should he refuse to give up willingly 
the possession of the tracts of land purchased 
by the petitioner." 

Maokay, J., remarked that Art. 712 C. P. 
only contemplates the case where the refusal to 
deliver is by the taisi himself, and not by a 
third party. 

Petition rejected, ^'because said Qoold referred 
to is a third person, and has had no notice of this 
petition, but more because said defendant makes 
no resistance and is not ruled, and is the only 
person against whom, by possibility, such a pe- 
tition could be worked, from what now ap- 
pears." 

B. 4" L. Laflamnuj for petitioner. 



Bbauharnois, May 26, 1879. 
Bblahobr, J. 

BOULERISSIE V. HkBKRT. 

Lessor and Lessee — Delay /or sumnums — One non- 
juridical day sufficient. 

A writ in ejectment, under the Lessor and 
Lessee Act, was served on Saturdajt and return- 
able on Monday. Defendant by exception d la 
/orme pleaded that the day was insufficient, and 
cited Metayer dit St, Onge v. Lariehelihej 21 L. C. 
J., page 27. 

BiLAMQiB, J., said that by Art. 76 of the 
Code of Civil Procedure the delay in these 
cases is " one day only." By Art 890 C. C. P. 
it is " one intermediate day." Art. 24 C. C. P. 
says " that delays continue to run upon Sundays 
and holidays." He had found four decisions 
on the point, two each way. As the Code did 
not require the intermediate day to be juridical, 
he thought the decisions holding the delay to 
be sufficient should be followed. 

Exception d la/orme dismissed. 

L. A. Seers for plaintiflf. 

Thomas Brossoit for defendant. 



BsAUHARNOis, Juue 7, 1879. 
Amiot v. Tremblay et al., and Rbid, contesting. 
Privilege — Begistrettion. 
BBLANGBRf J. This IS a contestation of the 
items Nos. 8, 9, 10, 11 and 12 of a report of 
distribution prepared by the Prothonotary, of 
the proceeds of a sale made by the Sheriff of 



the defendant's property. By the items of said 
distribution one J. B. Damoor and the plaintiff 
are collocated for a certain amount. 

The fiu;ts of the case may be resumed as 
follows: On the 2lBt September, 1867, one 
Antoine Prud'homme, whom the contesting 
party pretends to represent in her quality of 
universal legatee and testamentaiy executrix, 
sold and transferred a certain piece of land to 
Antoine Beid, by a deed passed before J. Pelletier, 
Notary, for the price of $616 payable as follows : 
$66 cash and the balance by yearly instalments 
of $60, the first instalment becoming due on 
the Ist April, 1868. It was stipulated in a 
special manner in the deed that the land was to 
be mortgaged as security for the payment of the 
sum remaining due by privilege of BaUleur de 
Fonds. The 2nd August, 1869, Antoine Beid 
sold the same piece of land to Emeriide 
Tremblay, the defendant, then a minor child 
represented by his father Pierre Tremblay, by a 
notarial deed. The first deed, t. e. the sale from 
Antoine Prud'homme to Antoine Beid, was duly 
registered on the 7th August, 1876. The 
second deed was never registered. On the 26th 
November 1874, two years previous to the 
registration of the said first deed, the defendant, 
then an absentee acting and represented by his 
attorney Pierre Tremblay, acknowledged to owe 
and promised to pay to the plaintiff the sum ot 
$148.72, and gave and made an obligation before 
notary bearing date 26th November, 1874, for 
said amount. The defendant, as security for 
the payment of said amount, gave a mortgage 
on the piece of land in question in &vot of the 
plaintiff', which was registered on the 30th 
Novemljer 1874. On the same day, 26th Novem- 
ber, 1874, the defendant acting by his attorney 
duly appointed, made another obligation in 
fisivor of J. B. Damour for the sum of $98.20 and 
interest, and mortgaged the same land. This 
last deed was registered on the 2nd December, 
1874. The 22nd November 1875, Antoine 
Prud'homme, the vendor mentioned in thf^ 
first deed of sale, nuule his last will wherein 
he institutes his wife, the contesting party in 
this cause, his universal legatee and testament- 
ary executrix. 

The 18th June 1876, Antoine Prud'homme 
died, and the 7th August following his lai;t will 
was registered with a dechiration of his death, 
according to law. 
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The piece of land was sold by the Sheriff in 
the present cause in yirtue of a judgment 
rendered in favor of plaintiff against the 
defendant for the amount of plaintiff's obligation. 
The proceeds of the sale gave $333.96. The 
ProthoQotary by his report of distribution 
collocated the plaintiff for $168.80, being the 
amount in fall of his obligation, and the said 
J. B. Damour for $79.67 in deduction of the 
amonnt due to him in virtue of his obligation. 

The contestant Marguerite Beid, widow of 
the late Antoine Prud'homme, contested these 
collocations in her quality of universal legatee 
and testamentary executrix. She maintains 
that she has a mortgage upon the said land for 
the balance remaining to be paid of the sale of 
21 Sept., 1867, of Antoine Prud'homme to An- 
toine Reid, viz.: for the sum of $129.55, which 
deed of uale was registered on the 7th of August 
1876 as aforesaid. She pretends that as hypoth- 
ecaiy creditor and in virtue of said mortgage, 
she was entitled to be collocated before the 
plaintiff and J. B. Damour, and in preference to 
them— that the said plaintiff and J. B. Damour 
had no mortgage whatever upon the said land, 
because the registration of their respective ob- 
ligations had no legal effect against the mort- 
gage acquired by the contestant, on account of 
tbe title of acquisition of the said Emerilde 
Tremblay, the debtor of plaintiff and J. B. Da- 
mour, having never been registered. 

I agree witl^ the contestant upon this ground, 
and I am of opinion that in virtue of Art. 
2098 C. C. the registration of said obligations, 
even made before the registration of the deed 
of sale bearing date 21 Sept. 1867, has no legal 
effect whatever, and cannot give effect to the 
mortgages granted by said obligations, on ac- 
count of the right of the purchaser, the debtor 
of said obligations, not having been registered, 
althongh the said purchaser was then and had 
heen for a long time previous in open and pub- 
He possession of said piece of land. 

The plaintiff, who is the only one of the two 
parties collocated who answered the contesta- 
tion, also raises another question, which is 
that the contestant is entitled to only one 
balf of the debt for which she claims to have 
ft right to be collocated in preference to the 
pbdntiffand J. B. Damour. 

I think that the respondent is right. We 
find, on referring to the said deed of sale of An- 



toine Prud'homme to Antoine Beid, that An- 
toine Prud'homme had purchased that land in 
October 1859. He was evidently married at 
the time to contestant, for it appears that in 1875, 
when he made his last will, he had several 
children who were married themselves. 

This land must have fallen into the commun- 
ity, which is presumed by law to have existed 
between them, and the price of sale of the land 
must also have become part and portion of said 
community, no proof fb the contrary having 
been adduced in this cause. 

So one half of the balance remaining due 
upon the price of sale, and claimed by Dame 
Marguerite Beid in her contestation belongs to 
her as commune^ and the other half belongs to her 
in her capacity of legatee of her late husband. 

She contests the report of distribution only 
in her quality of legatee and testamentary ex- 
ecutrix, she cannot in consequence get more 
than the half of $129.65. 

For these reasons the contestation is main- 
tained for the sum of $64.77 with the costs of 
said contestation against the plaintiff, and it 
is ordered and adjudged that the said report of 
distribution be modified and altered so as to 
collocate the said Dame Marguerite Beid the con- 
testant, upon the proceeds of the sale made by 
the sheriff, t)efore and by preference to plaintiff 
and J. B. Damour, for the amount of $64.77, to- 
gether with the costs of said contestation dis- 
traits to Mr. L. A. Prud'homme, contestant's 
attorney. 

L. A. PrutPhomme, for contestant. 

Ln A. SeerBj for plaintiff, respondent. 



Montreal, June 7, 1879. 
Mackay, J. 

Thb St. Lawrkmci Grain Elivatino Co., 
Petitioners, v. Thk Harbour Comkissi oners of 
Montesal, Bespondents, and The Montreal 
Elevating Co., mis en eatue. 

Injuneiion — Steam Elevator — Corporation — 
Action complaining of violation qf powers to be in 
name <^ Crownr^Art. 997 (7. P. 

The petitioners asked for an injunction 
against the respondents to restrain them from 
commuting the dues collected on floating steam 
elevators. The petitioners alleged that the 
legal rate was 40 cents per day when the 
tonnage was under 50 tons, and 1} cents per 
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ton per day when the tonnage was over 50 tons. 
The commutation was alleged to press with 
less severity upon the Montreal £leyatiDg 
Company than upon petitioners, because while 
petitioners paid $75 for the season upon their 
one elevator under 50 tons, the Montreal 
Elevating Company paid only $900 upon their 
twelve elevators of over 50 tons, instead of 
about $3,000, which would be due if the 1| 
cent rata on tonnage were collected. 

The Harbour Commissioners objected that 
under Art. 997 C. P., the proceeding should 
have been taken in Her Majesty's name, because 
it complained that a public board was violating 
the provisions of the Act by which it is 
governed. 

Mackay, J., made the following order : — 
"Having examined the petition presented to 
me and filed by petitioners on the 3l8t of May 
last past, praying that a writ of injunction do 
issue against the Harbour Commissioners of 
Montreal, ordering among other things the re- 
spondents to refrain from collecting, enforcing 
and levying certain commuted rates, tolls, dues 
and duties ; and to suspend the levying of the 
so-called commuted duty of $75 per season for 
each of the floating steam elevators used by the 
petitioners, or by the Montreal Elevating Com- 
pany or others ; seen the affidavits produced in 
support of the said petition, heard the parties 
by their counsel and deliberated ; 

I, the undersigned Judge, do refuse and re- 
ject the said petition with costs, for the follow- 
ing reasons, read at rendering of judgment, 
vis. : — For the Harbour dues, day by day 
charge is the rule of the statutes. From the 
oral argument of the petitioners before me 
(taken with their petition), it appears that their 
steam elevator is not a steamboat or vessel "ply- 
ing between Montreal and any other place in 
the river St. Lawrence," and so commutation for 
the statutory harbor dues in respect of petition- 
ers' said elevator is beyond the power of the 
defendants, and 40 cents a day (say the pe- 
titioners) was and is the only legal charge 
against petitioners for their elevator. 

All that I see of action of the defendants is 
their letter of the 19th of May ; they have not 
sued nor made the petitioners pay the $75, nor 
have they seized any of the petitioners' prop- 
erty. I see no damage done to petitioners yet. 
No commutation can be forced upon them. 



They do not allege tender of the day-by-day 
rate to defendants. If they fear trouble, they 
may day by day tender the respondents what 
they (petitioners) think right, and if more is 
insisted on, they may pay it under protest, and 
abundantly adequate remedy for getting back 
any amount of illegal charge exists by process 
ordinary, and there is no need for the special, ex- 
traordinary process of injunction, in such case. 
The petitioners' amount of interest is seen to be 
very small, if anything. If they remain during 
the season of trade in the Harbor this year, and 
have from the beginning of the season been in 
the harbour with their elevator, their legal dues 
would seem to be a sum, at 40 cents a day, 
which would exceed the $75 referred to, and 
this would show the commutation ofifered ad- 
vantageous in such a case, rather than hurtful 
to the petitioners. 

But a portion of petitioners' complaint is 
that defendants are granting commutations to 
others, that seem to be at more favorable rates 
to them than is that commutation offered to 
petitioners, and the defendants, it is said, are 
thereby acting to the detriment of the revenue 
of the Harbor of Montreal in general. Aj^ainst 
such action of defendants, or misconduct (if it 
be so) the petitioners are not the proper persons 
to complain, but the Attorney General, the de- 
fendants' trust not being of a private but pub- 
lic nature, nor do I see appreciable damage to 
petitioners in particular from such alleged mis- 
conduct, so this injunction ought not to go.'* 

Petition rejected. 

Courtoly Girovardj WurUU <J* Sexton, for peti- 
tioners. 

Abbott^ Taii, Wotherspwm 4* Abbott^ for Harbor 
Commissioners. 



COURT OF REVIEW. 



Montreal, May 21, 1879. 

SicoTTB, Mackav, Jbttk, JJ. 

RoBBRT et al., petitioners, v. Brrtrand, 

rcHpondent. 

[RouviUe Election Case.l 

Eleetion-^Promise by Candidate to lay sidewalks. 
f 
I In this case the election of Mr. Bertrand as 

' representative for the County of Rouville, in 

I the Legislative Assembly of Quebec, on the let 

of May, 1878, was sought to be set aside. 
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SicoTTB, J., referred especially to a promise 
made by the respondent that if elected he would 
lay sidewalks at his own expense. This 
promise, his honor considered, was a corrapt 
inducement to the electors, and had inflaencod 
votes in his &vor For this reason the election 
must be set aside. 

Kackat, J. In the winter and autumn 
Wore the election these trottoirs were the 
subject of talk ; some were for having them 
made at the expense of the Municipality, and 
there had been talk in the Council on the 
Bubject ; though not upon a Petition. 

Before the election there had been rumors 
that defendant if elected would make the 
troUoin d aeijrais. Albert Adam proves it, and 
B^rardj defendant's /ifrmisf, admits having heard 
it from different persons. The talk of defendant's 
agents. Masse, fils, was peculiar; though not 
proving promise by defendant, it shows that 
the troUotrt question had bcon the subject of 
conversation before the polling day. 

It is sought to connect the defendant with 
these rumors. So witueKt»(*K are brought up to 
prove his sayings ; the petitioner charges 
defendant with having promised to make them 
at his own expense. Did defendant promise ? 
Charles Bertrand says he did, speaking to him, 
on the perron of the church, << si j'ai la chance 
detre elu je fenii faire les ttoUoin^^ were 
defendant's words to Bertrand. So does Albert 
Adam. Defendant speaking to him, (d moi-m^me^) 
said, (igi je suis elu Je ferai faire les trottoirs." 
Narcisse Hens says defendtuit did promise. 
Defendant said that " 11 les ferai t faire.'^ 

Is the evidence of these three persons 
invalidated? G. Bertrand voted for defendant. 
It is said in defendant's factum that Qaspard 
Trodllet and Simon Massd " n out pas entendu 
lc8 mots rapportes par ces deux temoins," 
(meaning Bertrand and Adam.) It happens 
that TromlUt is not asked, and does not say so ; 
nor does Mau^. 

Are there proofs^ corroborative of those made 
hythe three positive witnesses, or of the charge 
that defendant had made promise about the 
trottoinl Yes, there are the proofs resulting 
from what Paul Adam and Marie Bertrand say, 
uid Goillaume Cheval. Paul Adam and Marie 
Bertrand swear that defendant said to Paul, 
before the day for polling, tliat one Michel 
Btod had come to him, and that he (defendant) 



had told him, "si je suis 61u je donnerai le 
madrier," meaning the '< madrier " for the troUoirs. 
Cheval swears that defendant, after the election, 
went to his place and said : '^ On vcut me 
tracasser par rapport k une promesse que j'ai 
&ite, kc, mais on ne pent pas me tracasser, 
parce que j'ai dit que je ferais faire les trottoirs 
qu'en antant que Je serais elu par acclamation." 

Michel Berard is /ermier of defendant. He 
denies that defendant told him that he would 
make the irotUnrij or give the madriers. If de- 
fendant never told him so, it was rash of de- 
fendant to speak as Paul Adam and Paul Ber- 
trand swear he did, at Paul Adam's. That 
a conversation did take place at Paul Adam's 
during which the trottoirs were spoken of, and 
also Berard's visit to defendant, is proved by 
defendant himself. But it is contended that 
Paul Adam and Mario Bertrand are not 
to be believed in reporting defendant to have 
said in that conversation, that he had promised 
to Berard : <<si je suis ^lu je donnerai le mad- 
rier." But we can't so hold in face of what de- 
fendant himt«e1f has said. In answer to the 
question : «Dans son temoigna^e, Paul Adam 
dit que vous lui aves declare chez lui : " que 
(< Michel B6rard 6tait venn vous trouver pour 
i^ vous (aire faire une requdte pour obtenir des 
" trottoirs, et que vous aviez rdpondu k B6rard : 
" laisse cela tranquil le ; si je suis 61u, je donne- 
^ TBI les madriers pour faire les trottoirs ; quand 
<< il n'y aura plus que les lambourdes et la fa^on 
" cela no coutera pas bien cher." Ave>i-vous 
declar6 cela k Paul Adam quand vous dtes 
all6 chez lui ? Defendant says : " Lorsque 
Je suis alle chez Paul Adam, Je m'en rappelle, il 
a ete question des trottoirs : je lui ai dit que 
Michel B6rard 6tait venu chez moi afin de 
dresser une requite s'adressant au conseil, pour 
avoir des trottoirs, et je lui ai r6pondn que j'av- 
ais dit k Berard que c'6tait pariaitement inutile; 
que le conseil ne voudrait pas. Quant au rcste, 
je ne m'en rappelle pas du tout ; j'ai pu peut- 
6tre lui dire cela, mais Je ne m'en rappelle pas 
du tout : cela ne m'est pas reste dans la mc- 
moire." 

As to defendant's speech to Cheval, as re- 
ported by Chevalj going to make out that de- 
fendant had only promised to make the trot- 
toira if elected by acclamation, such a speech if 
made would only be a little less damaging (if 
at all) to defendant than those proved by Ber- 
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trand, Adam and Hens. If promise by de- 
fendant was made that if elected by acclama- 
tion he would make the iroUoirtj this must 
refer to a speech before nomination day, to in- 
fluence unduly the electors, and which would 
have been fotal to defendant's election had he 
really been elected by acclamation. But the 
speech and promises of defendant are proved to 
have been without such condition of election 
by acclamation, and indeed at the time spoken 
of by Bertrand and Hens and Albert Adam, 
the time for election by acclamation had passed. 
Albert Adam at first says it was before nomina- 
tion but proves it to have been after, viz.: — 
Thursday, which was the 25th of April, and the 
nomination was on the 24th. It calls for ob- 
servation that the defendant, though denying 
having promised to make the troUoirSf is asked 
as to whether in conversation on the church 
perron with Charles Bertrand there was a 
question of the troUoirSf and be says: '< je ne 
m'en rappelle pas du tout." 

Asked whether he talked to Albert Adam, on 
the perron of the church, Bertrand present, 
he answers : << je ne me rappelle pas." 

Asked in like way as to conversation with Hent 
r^lativement anx trottoirt^ defendant answers : 
" je ne me rappelle pas." He does not deny. 

Defendant in his factum says that petitioners 
had to prove, upon this question of defendant's 
promise to make the troUoir$, three things : the 
promise ; the premium ; and thirdly the fraudu- 
lent intent. The court find all these things 
proved. Unless we proceed upon other princi- 
ples than govern the Court ordinarily ; unless 
>vu arbitrarily disregard the sworn testimonies 
uf witnesses perfectly respectable, and whose 
character is not attacked, we have to find the 
promise proved. The premium is proved. The 
corrupt intent is proved. The promise had a ten- 
dcncy to influence unduly the electors — and 
that is enough. The speech proved the prom- 
ise in it was made corruptly to induce voting 
for the speaker. See p. 64, O'Mailey k Hard- 
castle *, the Cheltenham Case. The smallness of 
value of what is promised is of little moment, 
and cannot save the candidate ; 2 O'Mailey k 
Hardcastle. 

The judgment was in these terms : The Court, 
&c., considering that at an election held in the 
month of May, 1878, in the electoral district of 
Bouville, the said S. Bertrand (the respondent) 



was declared duly elected member for the 
electoral district of Bouville ; considering that 
it was shown by the evidence that the said S. 
Bertrand was guilty of corrupt practices in 
making promises at the said election at different 
times, and to different electors, equivalent to 
a valuable consideration, in order to induce 
the electors to vote for him; doth declare 
and adjudge the said election to be null and 
void. 

H. Mercier^ for petitioners. 

SicoUe j- (7o., and LaeosU j* (7o., for respondent. 



CURRENT EVENTS. 

CANADA. 

JcjDioiAL Appointment, May 28. — Acalus Lock- 
wood Palmer, of the City of St. John, in the 
Province of New Brunswick, one of Her 
Majesty's Counsel learned in the law, to be 
the Judge in Equity of the Supreme Court 
of New Brunswick. 

Thi Montreal Bab and the Ontario Leois- 
LATUBi. — In the general election in Ontario, 
June 5th, the Hon. Alex. Morris, formerly a 
practising member of the Montreal Bar, wa8 
elected for Toronto East, and Mr. B. Macmas- 
ter, of the same bar, was elected for his native 
county of Glengarry. 

Board of Notaries. — The triennial meeting 
of the Board of Notaries of the judicial district 
of Montreal was held June 4, at Montreal, in 
the room occupied by the Court of Appeals. Mr. 
Joseph Simard, N. P., occupied the chair, and 
Mr. H. A. Brcault, N. P., acted as Secretary. 

Mr. D. £. Papineau, the President of the 
Board, recommended that in the election of the 
Board five members should be chosen from the 
city and four from the country districts, via.: — 
two from the north and two from the south side 
of the river. He proposed Messrs. Lecavalieri 
Durand and Beaudry, who were appointed 
scrutineers. The following gentlemen were 
reported duly elected: — D. E. Papineau, Mon- 
treal; F. J. Dumnd, Montreal; £. A. Beaudry, 
Yarennes; J. B. Brillon, Belceil; F. A. Bastien, 
Vaudreuil; J. S. Hunter, Montreal; W. A. Phil- 
lips, Montreal ; N. M. LeCavalier, St. Lauren^ 
P. ^rais, Longucuil. 
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SERVITUDES, 

One of the most interesting cases decided by 
the Court of Appeal during the present term 
is that of HamiUon j* Wall. It was a question 
of the effect of certain words in a deed of sale, — 
whether a serritude non edifieandi was actually 
eonstituted thereby. Hamilton sold to one 
Penaolt a lot of land fronting on Donegani 
Street, in the city of Montreal, and in the deed, 
which was duly registered, was inserted the 
following clause : *^ II est encore entendu, que 
"toQte bAtisse qu'Srigera le dit acqu6reur sur le 
•'dit terrain sera en ligne avcc celle du dit 
"veadeur.'^ At the date of this deed there 
existed on the vendor's adjoining lot a brick 
dwelling house, built thirty feet back from the 
line of Donegani Street. Porrault, the following 
year, sold the lot to Wall, who bound himself to 
comply with all the prohibitions and restrictions 
in the deed to Perrault, but subsequently he 
commenced the erection of a dwelling house 
twelve and a half feet in front of the line which 
his atiteur Perrault had undertaken to observe. 
Hamilton protested against the erection, and 
Wall persisting, Hamilton brought an action for 
the demolition of the building. The Court 
below considered that the clause cited above 
was not sufficient to establish a servitude, but 
this opinion has been reversed in appeal, one 
Judge differing, and the demolition of Wall's 
^ding ordered.. 



DECISIONS AT QUEBEC. 

Seveml points of interest were decided in 
appeal at Quebec during the June term, and 
throagh the kindness of some members of the 
Court, we are enabled to present a brief abstract 
of them. In MilU j* Weare the Court declined 
to send back a portion of the record, in order 
that the principal suit might be proceeded with, 
while an appeal was pending on the rejection 
of the tame-ofrit before judgment. In Rheaume 
i PmmeUmf the original lease contained a 
pnihibition against subletting, subsequently 



there was a modification of the lease, and in 
the amended contract the clause containing the 
prohibition was dropped. This was held to be 
an abandonment of the restriction. The case of 
H. ^ T. shows that doctors will not be allowed 
to proclaim the maladies of patients who are 
remiss in making payment. 



LIABILITY OF BANKS ON STOCK HELD 
AS COLLATERAL SECURITY. 

A question of some importance to Banks was 
disposed of in the case of The Railway k Neva- 
paper AdneHmng Company ^ The MoUotu Bank. 
The Bank was sued for calls on some partially 
paid up stock which had been transferred to it 
as collateral security. There were several 
questions raised in the case, but the judgment 
of the Court below, relieving the Bank from 
liability, Appears to have been confirmed on 
the ground that Banks are not liable for any 
calls which may be made on shares in other 
companies held by them as collateral security. 
The shares had not been transferred to the 
Bank on the books of the company plaintiffs* 
and it was contended that under section 34 of 
the Canada Joint Stock Companies' Letters 
Patent Act, 1869, under which the plaintiffs 
were incorporated, the Bank and the reg^t«red 
owner were jointly and severally liable. The 
clause is as follows : « No transfer of stock, unless 
u made by sale under execution, shall be valid 
« for any purpose whatever, save only as exhib- 
« iting the rights of the parties thereto towards 
"each other, and as rendering the transferee 
" liable, ad interim^ jointly and severally with the 
« transferor, to the company and their creditors, 
« unless the entry thereof has been duly made 
"in such book or books." But the Court held 
that^e case came under section 44 of the Act : 
"And no person holding such stock as 
" collateral security shall be personally subject 
«to such liability; but the person pledging 
" such stock shall be considered as holding the 
"same, and shall be liable as a shareholder 
« accordingly.'* 



At the beginning of this year, case-law in 
the United States was rerespented by the im- 
mense number of 2,823 volumes of reported 
decisions. 
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NOTES OF CASES. 



COURT OP QUEEN'S BENCH. 

Sift A. A. DoRiotf, C. J., Monk, Bakbay, Tessibr, 
and Cross, J J. 

QniBBC, June, 1879. 
Mills and Wearb. 
Procedure — Appeal — Motion to send back portion 
qf record to Court below while Appeal is 
pending. 

The action was instituted with eaitie-arrSt 
before judgment. The defendant moved to 
reject the saine^rrit, and was successful in the 
Court of Review. The plaintiff appealed, and 
now moves to send back certain portions of the 
record to the Court below, in order that he may 
proceed on the principal action, pending the 
appeal, and he offers to substitute copies for 
the papers so sent back. 

The majority of the Court were of opinion 
that the order should not be given, on the 
ground of the difficulty of establishing a 
uniform rule on the subject. 

Tksbisr, J., (dite.,) thought it was discretion- 
ary with the Court to grant such an order, and 
that where no inconvenience was likely to 
arise, the order should go. 

Cross, J., while disposed to grant the appli- 
cation, would not, however, dissent on the 
question, which was a question of opportunity 
and procedure. 

Motion rejected. 

LiBBL and Pagaud. 

Saisie-CoMervatoire — ConUMting affidavit by 
exception d la forme. 

Motion for leave to appeal. 

The action began by saine - conservatoire. 
Defendant met the affidavit by exception d la 
forme, which was dismissed as not being the 
mode indicated by the Code for attacking the 
affidavit. The party moving cited Ltslie ^ 
MoUons Bank, 12 L. C. R., p. 265. 

The Court, without expressing any opinion 
as to whether the Code had altered the law 
since the decision referred to, refused leave to 
appeal, on the ground that the party moving 
had a more ezpeditioxiB mode of proceeding 
than by exception d la forme, and that therefore 



nothing but delay would result from granting 
the appeal. 
Leave to appeal refused. 



BouRKK and Langloib. 
Wrii of Possession — Aifudicataire. 

Held, that the a^fudieataire may have a writ 
of possession after the year and day from the 
adjudication. 



H»»* and T 

Physician — Publication (^ patient's malady in 
action /or services, 

Beld, that a medical practitioner is liable in 
damages for maliciously publishing, in an 
action against his patient for fees for his ser- 
vices, the nature of the malady for which such 
services were rendered. And malice will be 
presumed from the publication. 



Rhiaumb and Pannbton. 

Z^ase — Alteration by subsequent contract — Effect 
of omitting clause prohibiting sub -letting. 

Held, where a lease is so modified as to 
materially alter the contract, as by changing 
the rent into an undertaking to make improve- 
ments to a considerable amount, the clause in 
the original lease, that the lessee shall not 
sub-let, if not repeated in the subsequent 
contract, will be presumed to be abandoned, 
although there be no express stipulation in the 
latter contract that the original lease is cancel- 
led. 



CIRCUIT COURT, SHEPPORD. 

Watbbloo, Sept. 28, 1877. 

Ddmkin, J. 

Darby v. Bombardier. 

Saisie-^agerie in tjectment — Delay on summons — 

Non'juridieal day insufficient. 

The writ in ejectment was served on Saturday 
and returnable on Monday. Defendant, by ex- 
ception A la forme, pleaded that the delay was 
insufficient. Articles 75, 890 and 24 of the 
Code of Civil Procedure were cited. 
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Heldj that when the delay was only one day, 
itshoQld be a juridical day. 
Action dismissed. 
R Darby for plaintiff. 
A D. Oirard ibr defendant. 



SUPEBIOB COURT. 

MoHTBBAL, June II, 1879. 
tobbahqk, j. 
axous v. montrial, portland & bobton 
Railway Co. 

Injiaaion — Railroad Company — Rights qf the 
mqforiiy qf SharehoUers where fraud ' is not 
alleged. 

This case was before the Court on the merits 
of an injunction. The petitioner was a share- 
bolder for 107 shares in the stock of the 
Hontreal, Portland k Boston Railway Com- 
pany. He complained that the respondents 
had their annual meeting on the 1 5th January 
last, when they were bound to submit to the 
shartholders a full statement and pro{)erly 
audited accounts of its afijoirs; and though 
some shareholders requested them to furnish 
sach statement and accounts they failed to do 
80. That respondents summoned a special 
general meeting of the shareholders, to take 
place on the 4th April last^ for the purpose of 
MQctioning a lease to the South Eastern 
Railway Company of that portion of their 
milway between West Famham and St. 
Lambert. That petitioner was not fully aware 
of the nature or terms of the lease in question, 
•nd without the opportunity of a full examin- 
ation of the accounts and affairs of the company 
it would be impossible for him or any other 
sbareholder, at said meeting of 4th April, to 
fonn a correct judgment whether said lease 
should be sanctioned or not ; that the President 
•nd Directors who have called said meeting 
hold the greater part of the stock of said 
company and can control the vote at all 
''J^^tingB, and they are also pecuniarily 
interested .in said South Eastern Railway to 
which it is proposed to make said lease ; that 
the said President and Directors are also 
interested pecuniarily in the Connecticut and 
Passumpsic Rivers Railroad Company, Emmons 
Raymond and Lucius Robinson, two of the 



directors of the said Montreal, Portland k 
Boston Bailway Company, being respectively 
President and Vice-President of the said 
Connecticut and Passumpsic Bivers Railroad 
Company ; that the said Connecticut and 
Passumpsic Rivers Railroad Company and the 
said South Eastern Railway Company have 
entered into arrangements to operate their said 
railways for their mutual benefit and interest, 
and petitioner was ignorant of the full details 
of said arrangements ; that said Montreal, Port- 
land and Boston Railway Company ought not 
to be allowed to proceed with said meeting of 
4th April until they had shown and exhibited 
at a meeting of the said shareholders of said 
Company full and duly audited statements of 
its affairs : that petitioner verily believe! that 
said lease was to be made without proper or 
valuable consideration, and with the object of 
getting rid of the liabilities of the Montreali 
Portland and Boston Railway Company, and in 
order to promote the interests of said Emmons 
Raymond and Lucius Robinson and the rest of 
said directors, to the prejudice of the interests 
of petitioner and other ordinary shareholders. 
The petitioner, therefore, prayed that respond- 
ents might be ordered to tender and exhibit to 
the shareholders of said company at a meeting 
to be called for the purpose, full and detailed 
and proper duly audited accounts and state- 
ments of the affairs of the company, and that 
the company be ordered not to hold said 
meeting of 4th April, nor to take any proceeding 
with reference to sanctioning said lease until 
after such time as they should have submitted 
to the shareholders of said company at a 
meeting duly called, full, detailed and properly 
audited accounts and statements of the affairs 
of said company, &c. 

The respondents pleaded that the petitioner 
had made an assignment under the Insolvent 
Act, and the shares in question had vested in 
his assignee. 

The petitioner answered that the shares had 
been retransferred, and were vested in him. 

ToRRANCB, J. The effect of the plea of 
respondents is destroyed by the proof of the 
allegations of the special answer, to the effect 
that the petitioner is again vested with his 
estate. The question then comes to be, how 
fiir the petitioner has made out the allegations 
of his petition.. I find that verbal explanations. 



204 



THE LEGAL NEWS. 



-4- 



were made at the annual meeting. One of the 
directors stated how much loss was sustained 
weekly by the running of the road. At this 
meeting (15th January, 1879,) the following 
resolution was moved: — "That this meeting 
regrets that no written report or statement of 
accounts has been laid before the meeting, in 
order to enable it to understand the true 
position of the company's affairs." This resol- 
ution was lost, after discussion. It was moved 
in amendment, and carried, " That in view of 
the difficulty caused to the present organization 
by the Board in office immediately before the 
last annual meeting of the shareholders, and 
the time — nearly twelve months — which it has 
required the present Board to establish their 
status by legal decinions, the verbal report 
presented by the present Board, and the fact 
that they have put the road in active operation, 
are satisfactory in every respect, and meet the 
entire approval of the shareholders." 

The majority who voted for the amendment 
were Directors, and controlled the voting power 
by holding the majority of the stock. Samuel 
T. Willett, a Director, held 10 shares, R. N. 
Hall, a Director, held 10 shares, Emmons 
Raymond, a Director, 5,224 shares, Emmons 
Raymond, in trust, 2,700 shares, Lucius 
Robinson, 18 shares, Thomas W. Ritchie, 10 
shares, Amos Barnes, 10 shares, W. K. Blodgett, 
10 shares. In all 8,052 shares. It is not 
proved that the President and Directors are 
interested pecuniarily in the South Eastern 
Railway. Some of the directors have an interest 
in the Connecticut and Passumpsic Rivers 
Railroads. Mr. Raymond has an interest. But 
it is not proved that the Connecticut and 
Passumpsic Rivers Railroad Company and the 
Southeastern Railroad Company have an 
arrangement to operate together. It is proved 
that the shares of the respondents have no 
pecuniary value at all, and that no part of the 
bonded debt has been paid. Is the petitioner 
entitled on these facts to an injunction ? The 
Court will interfere to protect an individual 
member if the proceedings of the majority 
constitute an injustice to him individually. 
The majority must act with regularity and 
bona fides, and the minority can demand a fair 
hearing, and that their wishes and arguments 
should be listened to and duly weighed. A 
/ortiorij if the conduct of the majority amounts 



to a fraud upon, or undue influence with 
respect to the minority, the Court will protect 
the interests of the latter. But it must be 
proved that the minority has been overborne 
by improper or corrupt influence — in rs London 
MereaniiU DiaeaurU Co.j L. R. 1 £q. 277 ; that 
there has been a fraud on the part of the 
majority— i7tfflM v. Erie R. R. Co., 8 Blatch. 
(1871) 347. But the Court will not interfere in 
purely internal affairs when the majority act 
bona fide J and it will not interfere at the 
instance of a member not acting bona fide, for 
the interests of the corporation. In the present 
case, I have nothing to show that the Company 
is not acting b<ma fide in the interests of the 
corporation. I say nothing against the right 
of the petitioner for an account in the usual 
way, but I am not justified in sayini? that the 
meeting should not take place which was 
called for the 4th April, until this account is 
given. The petition is therefore dismissed. 
Respondent's motion to reject the petitioner's 
articulation of facts is also granted. 

J. L. Morris for petitioner. 

T. W. Ritchie, Q.C, for respondents. 



COURT OF QUEEN'S BENCH. 

Montreal, June 14, 1879. 
Sib a. a. Dorioh, C. J., Monk, J., Sicotti, J., 

ad hoc, Ramsav, J., Tbssiir, J. 
Ths Richblibu k Ontario Navigation Co. 
(defts. in Court below). Appellants; and 
Lafrenibrb et al. (plffs. below), Respdts. 

Interest in suit — Subrogation — Action by Insurers 
in name qf Oumers. 

The appeal was from a judgment of the 
Superior Court, Montreal, condemning the 
appellants to pay $6,230.62, the value of a 
cargo of peas lost on the soow Marie Joseph, in 
consequence of a collision in the Lachine 
Canal with the steamer Bohemian, belonging 
to appellants. The case turned mainly upon 
evidence. But one of the pleas raised the 
objection that respondents had no interest in 
the case. The peas were their property, but 
before the institution of the action, the British 
America Assurance Company, the insurers of 
the cargo, had paid the respondents the value 
thereof, and the following acte sows aeing privi 
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was produced bj the lespondente at the trial : 
"Montreal, 11th October, 1876. We, the un. 
dersigned, acknowledge to have received firom 
The British America Assurance Company of 
Toronto, per M. H. Gault, Agent, the sum of 
$7,015.94, being in fall of our loss on 7,542 
bus. of peas, on board the barge Marie Joseph. 
And we hereby authorize the said British 
America Assurance Company to sue and recover 
in our name from any party or parties for said 
loss, subrogating the said British America 
Assurance Company in all our rights of every 
nature and kind whatsoever. (Signed,) Lafre- 
niire k St Onge." The respondents admitted, 
in their replication, << that the present action is 
for all concerned, but more particularly in the 
interests of the said Insurance Company and 
at their instance." 

The appellants submitted that in our system 
of jurisprudence the British America Assurance 
Company could not sue in the name of Lafre- 
ni^re k St. Onge ; they could sue upon the 
snbrogation only after due notice to the appel- 
lants; that, at all events, they should have 
alleged the said subrogation in their demand 
BO B8 to place the appellants in a position to 
uige any defence they might have against them. 

Ravbat, J. The action was brought to 
recover damages occasioned by a collision 
between the steamer Bohemian and the barge 
Marie Joseph. The accident took place at the 
entrance to the Lachine Canal, the barge 
coming down as the steamer was entering the 
lock. The steamer struck the side of the ves- 
sel, and, according to the allegations of the 
plaintiff, injured the barge so as to leave it in a 
sinking condition. The captain took the ves. 
k1 down to an elevator, and tried to discharge 
the cargo of peas, but the barge sank soon 
After with a large quantity of peas on board* 
The first ground of defence was that the plain- 
tifb were not the owners of the cargo. This 
was not tenable. The second ground of defence 
was that the plainti£fs had subrogated the 
British America Assurance Company in their 
rights, and that the subrogation should have 
been declared on. It seemed to the Court that 
subrogation took place by the operation of law, 
uul the Insurance Company had no right to 
sue until the transfer had been signified. 
Thirdly, it was said that no notice was given 
to the defendants until the day after the acci- 



dent. But they were not entitled to notice. 
The first duty of the master was to take all 
measures in his power for the preservation of 
the cargo. On the following day, at noon, the 
defendants got notice. There could be no 
doubt that the collision with the Bohemian 
was the immediate cause of the damage. The 
defendants had asserted that the captain of the 
scow was not a skilled person, and that he did 
not take proper precautions. A man in the 
position of the captain was bound only to use 
reasonable and ordinary care, and was not 
required to use the utmost conceivable dili- 
gence. The judgment appeared to the Court 
to be correct, and must be confirmed. 

Couraolj Oirouard, Wurtele ^ Sexton for appel- 
lants. 

Limn j* Davidson for respondents. 



MoHK, J., SicoTTE, J., ad Aoc, Ramsay, TssstiB, 
Cross, J J. 
Mbtbopolitan Building Sooiitt (plaintiffs be- 
low). Appellants ; and Bokan Catholic 
School Commissionibs (defendants below), 
Respondents. 

Lease — Property told during lease by Assignee of 
Lessor. 

The respondents were lessees of a building 
used as a public school, under a lease from one 
Labelle, made in 1875, and extending to the 
1st of July, 1877. In April, 1876, Labelle 
became insolvent, and the assignee authorized 
the appellants, who were mortgagees, to receive 
the rent. The respondents remained in occupa- 
tion until the end of their lease, 1st July, 1877, 
when they left the premises. The present 
action was subsequently brought by appellants 
claiming rent up to 1st May, 1878, alleging 
that in November, 1876, they bought the pro. 
perty at public sale from the assignee ; that this 
sale terminated the lease to respondents, either 
immediately or, at all events, on the 1 st May 
following, and the latter having continued to 
occupy the premises, an action accrue<l to the 
new proprietors for use and occupation for the 
ensuing term. The Courts below dismiKHed the 
action : 

« Consid6rant que les d^fendeurs ont prouv6 
que du consentement de la demanderesse, le 
bail pass6 entre H. P. Labelle, failli, et lea dits 
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defendeurs, a contlnu6 d'etre en force taut aprte 
la cession faite par le dit Labelle an syndic 
Dupuis, qu'apr^s la vente par ce dernier k la 
demanderesse ; 

<< Consid^rant que lors de I'institution de la 
pr^sente action, 11 n'y avait pas de loyer dd h la 
dlte demanderesse, d^boute la dite action avec 
depens, Ac." 

The judgment was unanimously confirmed 
in appeal. 

F. 0. Rinfr$t for appellants. 

Ouitnetj Ouimet j* Nantd for respondents. 



Sib a. a. Dorion, C. J., Monk, Ramsay, Tissiib, 

and Cross, J J. 

Hakpboh, Appellant, and Thomson, Bespondent. 

Requite Civile — Judgment in Appeal, 

DoBiov, C. J., said a judgment had been 
rendered in this case in September last, by this 
Court, reversing the judgment of the Court 
below. Now, a petition was presented by the 
respondent, in the nature of a requSte civile; 
praying that, in consequence of certain errors 
having crept into the printed fiactums, the 
judgment be reformed. There were several 
reasons why this petition could not be granted. 
The errors were admitted to be mere misprints, 
and the original documents were before the 
Court. There was no fraud or intention to 
deceive on the part of any one, and it was not 
a case for a requite civile. The Chief Justice 
added that, in his own opinion, no requite civile 
could be granted by the Court of Appeal. 

Monk, Bamsav and Tissisr, J J., expressed 
their concurrence in the judgment rejecting 
the petition. They did not concur in the view 
of the Chief Justice, that the Court of Appeal 
had no right to grant a requite civile. In a very 
limited number of cases the right existed ; but 
there was nothing in the circumstances of this 
case which could justify a requite civile. 

F. W. Terrill, for respondent, petitioner. 

Kerr 4* Carter^ for appellant, opposing peti- 
tion. 

Sheridan (pitf. below), Appellant ; and Ths 
Ottawa Agricultural Insuranci Co. (deft, 
below ), Ilespondent. 

Insurance — Tranter — Insurable Interest. 
The action was brought for the recovery of 

$3,280 under a policy issued in favor of one 



Thomson. This policy was afterwards, on the 
23d August, 1876, transferred to the appellant. 
The fire occurred 27th September, 1876. To 
the action, the respondents pleaded misrepre- 
sentation and concealment of material fiicis by 
Thomson; in particular, that Thomson ob- 
tained the policy on the representation that he 
was proprietor of the property insured, whereas 
he was not proprietor. It appeared that in 
1871, Thomson sold his property to Sheridan, 
with the stipulation that he would be at liberty 
to take it back as soon as he had repaid Sheri- 
dan the amount which he owed him. Thomson 
remained in possession. At the time the insur- 
ance was effected, the agent was informed of 
the relation existing between Thomson and 
Sheridan, and instead of making two policiei^ 
the agent said it would be more simple to 
transfer to Sheridan the amount insured on the 
building, viz., $1,510. But the matter was 
complicated by the fiict that the transfer was 
made for the whole amount. The fire caused a 
total loss, and Sheridan sued for the whole 
amount. The Court below allowed the plaintiff 
only $140 for reaping and mowing machines, 
as to which it was held that the Company 
waived objections. 

DoRioN, 0. J. After giving a good deal of at- 
tention to the case the Court here had come to 
the conclusion that the transfer to Sheridan 
was a good transfer, as to the amount of $1,610, 
his interest in the real estate. As to the in- 
surance on the moveables, no transfer could be 
made to a man > who had no interest. The 
judgment would be reversed, therefore, to the 
extent of $1,610, besides the $140 allowed by 
the Court below, with costs in both Courts. 

Bamsay, J., remarked that if there had been 
no insurable interest at all, the fact that the 
agent joined in the error, would not get over 
the difficulty. But here there was a distinct 
insurable interest. 

Judgment : 

<< Considering the insurance effected on the 
buildings described in the insurance policy 
mentioned in the declaration was so effected 
for the benefit of the appellant, who at the date 
of the said policy, and also when the loss 
occurred, held the said property under title 
from Thomas Thomson, subject to a right of 
redemption in finvor of the latter ; 

«And considering that though the said 
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Thomu Thomson is stated in the policy to be 
the owner of the said building it is in evidence 
that a short time after the issuing of said policy 
the extent of the rights of the appellant and of 
the said Thomas Thomson on the said buildings 
were fiiliy explained to the Company respond- 
entK, with a request to alter the policy so as to 
Mcure the respective interests of the appellant 
and of the said Thomson ; 

" And considering that upon such statement 
of &cts and request, the Company respondents 
through their agenta gave to the appellant the 
assurance that his interest would be fully pro- 
tected by a transfer from Thomson to him of 
the sum of $1,510, being the amount of in- 
sQiance effected on the Baid buildings, upon 
which a transfer was made by Thomson to 
appellant of the policy, which transfer was by 
the parties intended to he for the said sum of 
$1.510 ; 

^And considering that the Company re- 
spondents, having accepted the premium of 
insurance, have waived any right to object to 
its not having been paid when the insurance 
was effected ; 

'^And considering that the appellant has 
established that the said buildings so insured 
were destroyed by fire on the 27 th September, 
1876, when the said policy was still in force ; 
and that the loss which he has thereby suffered 
is of the full amount for which they were 
insured, to wit, the sum of $1,510, which the 
appellant is entitled to recover from the Com- 
pany respondents ; 

"And considering that the Company re- 
spondents have not appealed from the judgment 
rendered by the Court below, by which they 
were condemned to pay to the appellant the 
som of $140, to wit, $60 for a reaper and mower, 
ftnd |80 for a threshing machine, with interest 
on said sum of $140 from the date of the 
judgment, and that this condemnation cannot 
he disturbed ; 

'* And considering that as to the other chattel 
property, the appellant had no insurable interest 
therein, and any right to recover the insurance 
thenjof can only bo urged by the said Thomas 
Thomson ; 

^ And considering that there is error in the 
judgaient rendered by the Superior Court on 
the 22nd day of January, 1878 ; this Court 
^oth cancel and annul that part of the said 



judgment of the 22nd January, 1878, rejecting 
the demand of the appellant claiming the 
amount of the insurance effected on the said 
buildings, and proceeding to render the judg- 
ment which the said Superior Court should 
have rendered, in addition to the $140, which 
the respondents were condemned to pay to 
the appellant by the said judgment, and interest 
from the date thereof doth condemn the said 
respondents to pay to the said appellant the 
further sum of $1,510, being amount of loss on 
said buildings, with interest, &c." 

Vuhamelj Pagnudo S^ RainviUe for appellant. 

Bntekifuon ^ Walker for respondents. 



Thx Bailwat and Niwspapkr Advbktising Co. 
(plaintiffs below), appellants ; and Thi Mol- 
80N8 Bank (defendants below), respondents. 

Bank — Liability /or caUt on Stock held a» eoUat- 
ral teeuriiy. 

Monk, J. The appeal was from a judgment 
dismissing an action which was brought by the 
appellants under the following circumstances. 
The appellants are an incorporated company in 
Montreal, and one Campbell held 1 50 shares of 
stock in the company of the nominal value of 
$100 each, on which 45 per cent, was paid up. 
In July, 1876, Campbell became insolvent and 
assigned his estate. The assignee invited tend- 
ers en bloc for the assets of the estate, including 
the 150 shares above mentioned. In the inven- 
tory the item appeared simply as " Bailway and 
Newspaper Advertising Company's stock, $5,- 
642.76." Dixon, Smith k Co., were the suc- 
cessful tenderers, but at their request, the as- 
signee transferred the estate to the Molsons 
Bank, which took it as collateral securi- 
ty for the money advanced by them. Some time 
afterwards another call of 10 per cent, was made 
on the stock, and application was made to the 
bank, which pleaded that the stock had been 
sold as paid up stock ; further that they (the 
defendants) had only taken it in pledge as col- 
lateral security, and were never the owners. 
The Court were of opinion that the bank 
was not liable under the circumstances, and 
the judgment dismissing the action would be 
confirmed. 

Baksay, J., said it appeared to be established 
beyond doubt that the bank held the stock as 
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collateral security, and not as being themselves 
the owners. On this ground the action for un- 
paid calls must fail. / 

Gross, J., concurred, remarking that the 
shares had not been transferred to the bank on 
the books oi the company, and the owners ap- 
peared to be parties in Toronto who bad pur- 
chased the estate of the insolvents. 

DoRioH, C. J. The Court was unanimous in 
maintaining the judgment upon the ground that 
the Molsons Bank held the stock as collateral se- 
curity for advances, and, therefore, under the 
Act they were not liable. As to the other point, 
that the purchasers were deceived in ihe trans- 
action, his Honor had great doubts whether 
that could be invoked until the transfer had 
been set aside. If the purchasers wished to 
complain of that, they should have instituted 
an action immediately to set aside the transfer. 

GUman i" BoUon for appellants, S. Bethune^ 
Q.C.J counsel. 

AbboUj TaUf Wothertpwm j* Abbott for respond- 
ents. 



HiBBARD (defendant below), appellant ; and 
Batlis (plaintiff below), respondent. 

Commuaion payable in bonda^ Action/or recovery of- 

DoRioN, C. J. The appeal was from a judg- 
ment condemning the appellant to pay respon- 
dent the sum of $194,317.40, as commission 
and for advances. Baylis and W. R. Hibbard 
k Co. entered into an agreement in 1872, for the 
purpose of carrying on the works of the 
Montreal, Portland and Boston Railway, under 
which appellant was to make certain advances. 
Subsequently, by another agreement, Baylis 
was authorized to proceed to Bngland to obtain 
a loan not exceeding $760,000, and was author- 
ized to take a commission, in company's bonds, 
of one-fourth of the estimated joint profit on 
the contract. Respondent sued under this 
agreement; the case was referred to an 
accountant to establish the balance due, and 
judgment went for the amount above mentioned. 
It was evident that the judgment was erroneous 
in condemning the defendant to pay the 
commission in money. By the terms of the 
agreement, the commission was stipulated ^ in 
company's bonds," and these bonds apparently 
were not worth much. Uibbard was never put 



en demeure to deliver the bonds. The judgment 
would stand as to the $28,000 advances, but be 
reformed as to the rest of the condemnation, 
reserving to Baylis his recourse as to the bonds, 
respondent to pay costs of appeal. 

AbboU, TaH, Wotherepoon # AbboU for 
appellant. 

Douirej Doutre^ BobidmOj HtUekuuon # Walker 
for respondent. 



CURRENT EVENTS. 



CANADA 

LiCBNSB Fibs Ikposbd ov Noh-Bnsxdbnt 
DiALBRS.— A correspondent sends us the follow- 
ing note of a decision by Dohcrty, J., at 
Sherbrooke, last month: — Thb City of Srbr- 
brookb v. Rafter. The defendant had no place 
of business and was not a resident in the city, 
but came there temporarily to sell bankrupt 
stocks. He was fined for carrying on business 
without a license, but on certiorari the conviction 
was quashed, the act incorporating the city 
specially giving it power to exact a tax from 
outsiders coming there temporarily to sell or 
trade. It was incidentally remarked by the 
Judge that the absence from the City's Charier 
of such an express clause would leave it 
without any power to require non-residents to 
take out a license. 

Law Booiity.— a meeting was held at Ottawa, 
June 6th, in one of the rooms of the Main 
Departmental Building, for the purpose of 
forming a law society for the Dominion. The 
Hon. Jas. Cockbum, Q.C., M.P., was elected 
President, and the following barristers were 
elected Vice-Presidents : — Mr. Hector Cameron, 
Q.C., M.P., Ontario ; Mr. Joseph Doutre, Q.C., 
Quebec ; Mr. M. H. Rtchey, Q.C., 3I.P., Nova 
Scotia ; Mr. Weldon, Q.C., M.P., New Brunswick ; 
Joseph Ryan, Q.C., M.P., Manitoba ; Hon. C. F. 
Cornwall, British Columbia ; Hon. T. Brecken, 
M. P., Prince Edward Island. The following 
gentlemen were elected members of the 
Council :— Messrs. R. Lees, Q.C., Mr. Ogard, 
Q.C., J. J. Gormully, D. O'Connor, Hon. R. W. 
Scott, Mr. A. J. Christie ; Mr. Ferguson was 
elected Treasurer, and Mr. Haliburton, Q.C., 
Secretary. 
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DELAYS FOR SERVICE. 
In the last two issues of this work, there have 
been notes of two judgments laying down oppo- 
site roles as to delays running upon holidays. 
In BouUrUte v. Hehei% ante, p. 196, Judge 
Belanger held that an ejectment suit may be 
aenred upon Saturday returnable Monday ; while 
in Darby v. BombaTdier^ p. 202, Judge Dunkin 
held precisely the reverse. This question was 
settled by the Court of Appeal (Juno '77) in the 
case of PreMton v. PaxUm. Judge Papineau 
haTing held that a notice of motion given on 
Satunlay for Tuesday was insufficient, Monday 
being a legal holiday, the defendant moved for 
leave to appeal from this judgment. The Court 
of Appeal intimated that the interlocutory 
judgment was wrong, and allowed the appeal, 
but the plaintiff having thereupon desisted from 
the judgment, there remained only the question 
of costs. Judge Belanger's judgment was, 
therefore, correct, and we may add that a 
decision was given last week in the same sense 
by Mr. Justice Mackay. 

ATTORNEY AND CLIENT. 

In the case of Dorion j* Brown^ a note of 
which appears in this issue, the Court of Appeal 
has pronounced an opinion of great importance 
to the bar. It is to be regretted, probably, that 
there was not greater unanimity on the part 
of the Bench. As the matter stands, a general 
principle has been enunciated in which two of 
the honorable members of the Court were 
unable to concur, and though the judgment of 
the Court below has been affirmed, it is upon a 
different ground from that assigned by the Judge 
who tried the case. Under these circumstances, 
there will probably be a disposition on the part 
of other Judges not to stretch the rule laid 
down by the appellate tribunal beyond the 
Btrict limits to which it may &irly be confined. 

The fiacts may be taken from the appellant's 
own statement, which was substantially ac- 
cepted by the majority of the Court as 
conclusive against him. The appellant Brown, 



an old man nearly 70 years of age, had an action, 
in/ormdpatqferiMj pending in 1874 against his son 
for an alimentary allowance. The suit appa- 
rently was not regarded as very promising, and 
it was being allowed to sleep. Then Brown 
applied to Mr. Dorion, who did not feel 
sanguine of success, but finally agreed to take 
up the case, provided the plaintiff would 
consent to make over to him all the arrears 
of alimentary pension which might be due up 
to the date of the judgment. The promise was 
given, the case was then prosecuted suc- 
cessfully, and judgment was rendered in fiivor 
of the plaintiff for $200 per annum, the arrears 
of which amounted to $666. Mr. Dorion 
obtained a notarial transfer of these arrears, of 
which, however, he handed his client $100, 
leaving his gains by the case, in addition to 
taxed costs, at the figure of $466, — less some 
small sums said to have handed to his client 
by way of charity during the progress of the 
suit. Mr. Brown afterwards became dissatisfied 
that his lawyer should have retained so large a 
sum, and finally brought an action for the 
recovery of $466, balance of the arrears. The 
Court below, apparently, was very fiar from 
taking the view of the relation between 
attorney and client which has been enunciated 
by the Court of Appeal. Mr. Justice Papineau, 
who sat in the case, maintained Mr. Brown's 
claim for the $466, but his Honor did so upon 
the ground that this old man had been taken 
by surprise, and had not understood perfectly 
the purport Aif the document which was pre- 
sented for hts signature. This is clear from 
the following extract from the judgment : 

" Consid^rant qu'il n'est pas prouv^ que le d^fendeur 
out fait connaitre ao demandeun avant de lui faire 
sisnerledit transport, quo les dits axr€ngea tftaient 
de$56H.78; 

"CoDsid^rant qu'il n'est pas proav6 que le de- 
mandeur, dtant alon dans I'lndisence 4 la connais- 
sance personelle da d^fandeur, ait jamais conseDti k 
donner k ce dernier tout le montant dee arr^rases 
lui appartenant en vertu du dit jagementt pour 
rindemniser da trouble et des risques Basditsencouras 
par lai darant le dit procda ; 

** Gonsid^rant qu'en I'absence de preave d'un don 
oa d'une promesse expresse par ^crit k oet effet, un si 
pauvre homme n'est pas pr^um6 avoir eonsenti 
librement k donner une si forte somme k son avooat 
en SOS des frais ordinaires r^gl^ par le tarif pour 
avoir g»gn6 son proo^ ;" Ae. 

The last clause of this extract fix>m the 
judgment seems to indicate that Mr. Justice 
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Papineau agrees with Jcutices Monk and 
Tessier, that such an agreement is not illegal, 
and, if proved in this case, would have been 
sanctioned by him. 

Now let us see what the majority of Ihe Court 
have decided. The judgment is this : that an 
attorney cannot stipulate for a share of what 
may be recovered by the suit. The Cnief 
Justice remarked that this was not the case of 
an attorney stipulating for a fee, but stipulating 
for a share in the proceeds of the suit, and that 
such a bargain was utterly illegal. Where the 
client is possessed of means, the distinction is 
obvious, because the attorney's remuneration is 
not dependent on his success. But where the 
client is confessedly a pauper, the distinction, 
it must be admitted, is not so palpable. 
Suppose Mr. Dorion had said to his client, 
"you must agree to pay me $400 for my 
services, or I will have nothing to do with the 
case.'' He would have been perfectly aware 
that the payment of this sum, in the case 
of a septuagenarian pauper, would depend on 
the success of the suit. We do not suppose, 
however, that the majority of the Court intended 
to go further than to stamp with illegality all 
bargains by which attorneys are to have a share 
in the proceeds of suits. That, it will be 
admitted, is not going very far. Were it other- 
wise, attorneys might be the real plaintiffs in 
half the suits before the Courts, just as much as 
if their names appeared on the record, and the 
privileges of the profession would be at an end. 
One of the consequences, it may be remarked, 
which must follow from such a state of things 
would be the disqualification of Judges in all 
cases in which relatives within the degree of 
cousin-german were engaged as attorneys. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoHTMAL, June 14, 1879. 

Hamilton (plaintiff below), appellant; and 

Wall (defendant below), respondent. 

Servitude — THtle ettabliihing. 

Monk, J. {diss.) Itappeared that Hamilton, the 

plaintiff in the case, in 1875, sold a property in 

8t. Antoine Suburbs to one Perrault. The 

deed passed was an ordinary deed of sale, but it 



contained a clause' in the following terms \^ 
^ II est encore entendu, que toute b&tisse 
qu'6rigera le dit acquereur sur le dit terrain sera 
en ligne avec celle flu dit vendeur." The 
respondent. Wall, having purchased the property 
from Perrault, commenced to build a dwelling 
12 feet 6 inches in front of the line of Hamilton's 
building. The latter remonstrated, and the 
present action was instituted. His Honor 
thought a clause, to create a servitude, must be 
very clear and definite, and that the words in 
the deed cited above had not that effect. He 
therefore considered that the action was pro- 
perly dismissed by the judgment of the Court 
below. 

Tbssibr, J. The Court was called upon to 
say whether this clause in the deed of sale was 
to have any effect or not. According to the 
pretension of the respondent, the clause had no 
effect at all. His Honor believed there could 
be no doubt as to the intention of the parties, 
and that a servitude was created on the land. 

DoRioN, C. J., referred to a case decided by 
the Cour de Cassation in France, A.D. 1825, in 
which a servitude was held to exist under 
analogous circumstances. 

Ramsat, J., thought it desirable that a 
8er\'itude should be set forth more particu- 
larly than this. The words ,of the deed 
were very meagre. But there are no sacramen- 
tal words for the establishment of a servitndey 
and it was for the Court to decide what the 
parties intended. The words in the deed must 
have a meaning, and the intention evidently 
was that no buildings were to project beyond 
the line of the vendor's building. The pro- 
prietor, in selling the land, wished the line to 
be kept as it was. 

Cross, J., concurred with some hesitation in 
the judgment of this Court, and, for his own 
part, would like to see the law established 
differently from what it was. He would like to 
see the servitude established on the land, and 
not by a personal convention. Tho law, 
however, was clear, and warranted the judgment 
about to be rendered. 

Judgment reversed. 

Judahj Wurtele 4* Branehaud for appellant. 

Bethune j* Bethune for respondent. 
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PiQniTn (plaintiff below), appellant; and 
GuBBTor et vir (defendants below), res- 
pondents. 

Wift fSpar^ de bien»-^LiabUUy at to ffooda sold 
to her husband. 

DoBioN, C. J. The female respondent was 
sued as teparSe de bient and as the keeper of an 
inn, for $192.55 for goods sold and delivered. 
The plea was that It was the female respondent's 
husband who purchased the goods, and that 
the wife never authorized the purchases. The 
goods were charged to the husband. The 
court would follow the rule laid down in Hudon 
if Mareeau, recently decided by this courts 
(23 L. C. J. 45), that where the goods are 
charged by the seller to the husband, and credit 
is given to him, his wife separated as to prop- 
erty will not be held liable. It myst be clear- 
ly proved that the wife in her own name 
bought and obtained credit, in order to make 
her liable. The judgment dismissing the ac- 
tion must, therefore, be confirmed. 

Dulumelj Pagnuelo ^ Rainville for appellant. 

R. DetRivihreM for respondent. 



WiLBOM (aim en cause in the Court below), appel- 
lant, and Baftbr (plaintiff below), respond- 
ent. 

Sauie-^agerie par droit de mile — Service on mis 
en cause. 
The case came up on an appeal from a judg- 
ment overruling an exception to the form filed 
by the appellant^ and maintaining the action of 
respondent, saine^agerie par droit de suite, for ar- 
rears of rent. The appellant was made mis en 
cause under Art. 873 C. P., he being the occu- 
pant of the premises to which a portion of the 
effects seized had been removed. The appel- 
lant filed an exception d la fornu^ objecting 
that be was described by his initialB only, ^k, 
A. Wilson ;" and that he was not mentioned in 
the declaration at all. ' 

Bespondent answered on the first point, that 
Wilson signed the ptocls verbal of seizure by 
the name of A. A. Wilson ; and as to service, 
the respondent contended that no service of 
either the writ or declaration was required by 
law, in so far as the mis en cause was concerned, 
because he was not ^ihe new lessor," who alone 
nnder 873 C. P. is entitled to service. Here the 



mis en cause claimed to have purchased the 
goods from the defendant, and his name and 
addition were set forth in the writ though not 
mentioned in the declaration. 

Monk, J. The Court saw no reason to dis- 
turb the judgment overruling the exception, 
and it would be confirmed. 

LongprS j* Dugas for appellant. 

J. J. Currauy Q. C, for respondent. 



McArthdr et al. (defendants below), appellants ; 
and MuLHOLLAND es qual. (plaintiff below), 
respondent. 
Insolvent Act, s. 134 — Recovery qf moniespaid hy 

insolvent within thirty days b^ore assignment. 

DoRioN, C. J. The appeal was from a judg- 
ment maintaining an action brought by the 
respondent, as assignee of the insolvent firm of 
A. J. Cleghorn k Co., to recover for the benefit 
of the creditors, a sum of $149.86. The plain- 
tiff relied upon Sect. 134 of the Insolvent Act 
of 1875, which provides that every payment 
made within thirty days before a demand of 
assignment, by a debtor unable to meet his 
engagements in full, to a person knowing such 
inability or having probable cause for believing 
the same to exist, shall be void, and the amount 
paid may be recovered back by suit, for the 
benefit of the estate. The only conditions 
imposed by this section were, first, inability by 
the debtor to meet his engagements; and, 
secondly, knowledge by the creditor of this 
fiict. The Court below held these facts to be 
established, and maintained the action. From 
that judgment an appeal had bvon instituted, 
and it was contended that the payment had 
been made without fraud, and therefore could 
not be set aside. The Court here was of 
opinion that the judgment below adjudicated 
rightly upon the question raised. It was the 
policy of the law that the whole estate 
should be divided equally between tbe 
creditors, and, therefore, money paid to a 
person who had reason to doubt the solvency 
of his debtor, within thirty days before assign- 
ment, was to be brought back. A great many 
authorities had been cited under the English 
statute, but that did not contain the same 
clause as ours. In Ontario, there had been 
decisions in accordance with the ruling in this 
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case. Clarke says the section of our Act is 
materiallj different from the English Act, and 
the decisions on the latter Act will not apply. 
" It is not necessary that the payment should 
» be made with a view of giving a preference, 
<< nor is it necessary that the creditor should 
^' obtain an unjust preference by the payment, 
'< nor is the element of fraud necessary. If the 
« payment is made within the thirty days, and 
" the debtor is then unable to meet his cngage- 
" ments to the knowledge of the creditor, or if 
<< the latter has probable cause to believe such 
" inability, the payment will be void without 
" anything further being shown **; and this was 
in accordance with the observations of Wilson, 
J., in Churcher v. Johnston \ and of Lord 
Westbuiy, 4 Moore's P.O. cases, p. 222, on a 
similar enactment of the Legislature of 
Jamaica. The Judgment would therefore be 
confirmed. 

Doutrtj Branehaud ^ McCord for appellants. 

AhhoOj Tail, Wotharspoon^ # AbboU for 
respondent. 



BiATTiB (defendant below), appellant; and Wobx- 
MAK (plaintiff below), respondent. 

Ouarante^Aecepkmee, 

Monk, J., (disa.) The action was brought 
against Beattie in the court below, to render an 
account, and the present appeal was from two 
judgments, one ordering an account, and the 
second setting aside the account rendered. The 
facts of the case were somewhat peculiar. In 
1872, a man named Beattie was receiving a 
large quantity of leather fh>m Hale, a tanner, 
and being Interested in the success of Hale's 
business, he, by letter, in consideration of re- 
spondent indorsing Hale's note for $2,000 
agreed to hold any surplus from the sale of the 
leather to the extent of $2,000, for respondent's 
account, against the note. Respondent was 
thereby induced, as he alleged, to indorse a 
a note for $2,200, which he had to take up. He 
then brought this action, setting up the letter, 
and claiming an account of the leather. His Hon- 
or considered that the letter was a mere offer, 
and unless accepted by the party to whom it 
was addressed, imposed no liability on the 
writer. The indorsement was not for $2,000 
OS specified in the letter, but for $2,200. 



DoBiOH, C. J. The letter was not an ordinary 
guarantee, because Beattie contracted no lia- 
bility, except to the extent of agreeing tore- 
tain in his hands the monies which should 
come into his hands to the extent of $2,000. 
It was plain that Workman indorsed the note 
on this guarantee. It was true that the note 
was made for $2,200 instead of for $2,000, bat 
this did not make any differance. Becanse 
Workman did a little more than Beattie asked 
was no reason why the former should not re- 
cover to the extent of $2,000. The judgment 
of the court below should, therefore, be con- 
firmed. 

Ramsat, J. The question was whether there 
wad a substantial compliance with the condi- 
tion. The law does not require a literal 
compliance. His Honor believed that there was 
a substantial compliance when Workman 
endorsed the note. 

Tbssiir, J., remarked that the authorities 
cited by the appellant would be applicable 
where there was an absolute guarantee for the 
sum specified. 

Judgment confirmed. 

Kerr j* Carter for appellant. 

Abbott, Tait, Wothertpoon # Abbott for res- 
pondent. 

Notk:— The judgment of the lower Ooort was alao 
conflrmod the same day (Jane 14), in Beard <Cr Hart; 
and AUan <fr Car&ray, but the cases do not require 
any notice here, being simply questions of faot. 



MoNTRiAL, June 20, 1879. 
DoRiON, C. J., Monk, Ramsay, Tsssikb, and 
Gross, JJ. 
The Qdbbn v. Bissonbtte. 
Indictment — Amtndment — Verdict, 
Ramsay, J. The defendant was indicted 
under section 25, 32 h 33 Vic, cap. 20, for that 
she, on the 6th day of January, 1879, then l^ing 
the mistress of a certain girl called Marie, her 
servant, her maiden name being unknown, of 
the age of eight years, did unlawfully and 
maliciously do grievous bodily harm to the said 
Marie, whereby the health of the said Marie was 
permanently injured. At the trial it was 
proved that the child's name was Mane Vincent^ 
and that she was not the servant of the defend- 
ant In ftu;e of this evidence, Va» offence, as 
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laid, coald not be proved, and motion to amend 
being madci the learned Chief Justice ordered 
th« indictment to be amended by striking ont 
the words *< then being mistress of," and ^< her 
senrsn^ her maiden name being unknown,** 
tnd by adding after the name ^ Marie " the 
name of " Vincent "in the throe places whore 
the nime << Marie " oocnrs. The trial proceeded 
on the indictment so amended, and the prisoner 
was foond gnilty of a common assault. The 
prisoner was sentenced to three months' im- 
pritonment, but in passing sentence the learned 
Chief Justice reserved these two questions : 
first, whether the amendment was justifiable ; 
second, whether the verdict for assault ought to 
be maintained. 

There can be no doubt that the amendment 
of sQbstitiiting the name when known for the 
woidt^ <<hbr maiden name being unknown," 
c«nnot be questioned. With regard to the 
other amendment it is urged that the amend- 
ment can only be made under the provisions of 
wc. 71, 32 & 33 Vic, cap. 29, and that that 
Mction does not authorize such an amendments 
as will alter the nature or quality of the offence . 
The section says that there may be amendment 
" in names, dates, places or other matters cr 
drcnmstances therein mentioned not material 
to the merits of the case, and by the misstate- 
ment whereof the person on trial cannot l>e 
prejudiced in his defence on the merits." It 
will be at once conceded that the quality of the 
offence cannot be altered by the amendment ; 
that is, that an offence found by the Grand Jury 
should not be changed from a felony to a mis- 
demeanor, by an amendment. This is all that 
the case of Re^. v. Wrighi (2 F. k F., p. 320) 
lays down. But what we have to decide is, 
'' what is material to the merits of the case." 
These are the words of our statute, and they 
follow words not to be found in the English 
Act. The 14 h 15 Vic, cap. 100 (Imp. Act) 
confi]|M Itself to an enumeration of the things 
which may be amended, the House of Lords 
baring struck ont these words in the Bill, ^* or 
•ny variance between such statement and the 
eridence offered in proof in any other matter or 
thing whatsoever,'* as being too general. In 
our statute (32 k 33 Vic., cap. 29, s. 71), after 
the enumeration there are the words " or other 
matters or circumstances therein mentioned." 
Any mstter or circumstance then may be 



amended if it be not << material to the merits of 
the case," and if it be a misstatement '< whereof 
the person on trial cannot be prejudiced in his 
defence on such merits.^ It must be obvious, I 
think, that the materiality must be as to the 
offence as amended. The statute cannot mean 
that what is material to the offence as first laid 
cannot be altered, because everything that needs 
amendment must be material to the offence as 
laid. What the statute really means, and 
what^ I think, it clearly says, is that the amend* 
ment shall not place the accused in face of a 
new material fiict. It appears to me, therefore, 
as beyond a doubt that the amendment, which 
merely strikes off from an indictment for 
assault and battery matter of aggravation is 
perfectly justifiable. The learned counsel for 
the prisoner has sent up a note of authorities in 
support of his pretensions. Two of the cases 
he cites ( Hex v. D§eUy^ Moody, p. 303, and Rex 
V. Owen, ib. p. 118) are before the 14 k 16 Vic, 
cap. 100, and therefore do not apply. The case 
of Beg. V. Bailey (6 Cox, p. 29), decided by Mr. 
Qreaves, turns entirely on the absence of 
general words in the English statute, remarked 
upon in Reg, v. Wright, above mentioned, and 
therefore is not in point. I think I might go 
further and say tliat the amendment was not 
absolutely necessary, and that both the offence 
as originally laid, and as laid after the amend- 
ment, being miedemeanors^tbat is, having the 
same quality — a verdict f<H- the lesser misde- 
meanor might have been found rejecting the 
matter of aggravation — tliat is, the relation of 
master and servant. The Queen v. Tayhr 
(L. R., 1 C. C. R., p. 194) ; The Queen v. Ouihrie 
(L. R., 1 C. C. R., p. 241). See also 2 Russell, 
789. This brings us to another point : On every 
indictment (even for felony by our Act), 
including an assault, a verdict may be found 
for ' assault. The jury have only found an 
assault in this case. They could have found an 
assault on indictment as first laid as well as on 
the amended indictment. It is clear, then, 
the accused has suffered no wrong. We are 
therefore of opinion that the conviction should 
be maintained. 

Conviction maintained. 

F. jr. ArchambauUj Q.C, for the Crown, 

Pich^i Q.C, for the prisoner. 
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The Quekn v. Derrick. 

Trial for a felony — Jury allowed to ditperte by 

content before verdict — Mistrial. 

Rambay, J. The prisoner was indicted for a 
felony (forgery). On the trial the evidence for 
the Crown being closed, the Court was about to 
adjourn nntil the following day, and the Court, 
with the consent of the counsel for the 
prisoner and the counsel for the Crown, allowed 
the jury to disperse till the following morning. 
At noon on the following day, the jury was 
again allowed to disperse during the short 
adjournment of the Court, with a like consent. 
The jury found the prisoner guilty and he was 
remanded till a future day for sentence. The 
entries in the register made no mention of the 
jury being thus allowed on one or two occasions 
to disperse. When the prisoner was brought 
up for sentence, two motions were made on his 
behalf The first motion was to the effect that 
the entries in the register should be amended 
so as to show the fact that the jury had 
been allowed to disperse after being sworn* 
and before verdict. The second motion was 
in arrest of judgment on account of the jury 
having been allowed to disperse in the way 
stated. The learned Judge who tried the 
prisoner reserved the case, and submits by his 
reserved case for the consideration of this 
Court what judgments ought to pass on these 
motions. The prisoner was remanded and no 
sentence passed. Willi regard to the first 
motion, this Court is of opinion that the 
prisoner is entitled to have the entries amend- 
ed, so as to show that the jury did disperse after 
being sworn and before verdict. With regard 
to the second motion, this Court is of opinion 
that the jury having been allowed to disperse 
without rendering a verdict, their functions 
were at an end, and that when they rendered 
verdict against the prisoner they had no quality 
to do so. This matter was considered settled 
in Stone's case, 6 T. B., 527 ; but in any case, 
our act permitting the Court, in its discretion, 
to allow the jury to separate during the 
progress of the trial, in all criminal cases, less 
than a felony, implies authoritatively that in a 
felony such a permission cannot be granted. 
(32 and 33 Vic, c. 29, 8. 67.) And the consent 
of the prisoner does not cover the irregularity. 
Being, as I have said, now a statutory prohibi- 



tion with us, the dispersion of the jury renders 
the subsequent proceedings null, as though 
they were coram non judice. We, therefore, 
think that there has been a mistrial, and that 
the conviction was bad, but for a cause 
not depending upon the merits of the case. 
To avoid misconception the order will go that 
the prisoner be tried as if no trial had been 
had. (C. 8ts. L. C, cap. 77, s. 63.) 

y. X. Archambault, Q.C., for the Crown. 

W. H. Kerr^ Q.C.j for the prisoner. 



DoBioN, (deft, below), appellant ; and Bbown 
(plff. below), respondent. 

AUarney and Client — An aitomey cannot atipu^ 
late for a thare of the proceeds of the 
suit. 
Tbbsiib, J., [<iMff.] said that the respondent 
Brown was engaged in a suit against his son 
for an alimentary allowance. The case had 
dragged for some time, and finally he employed 
the appellant, a lawyer, to go on with the suit, 
and judgment was rendered in favor of Brown 
for $200 a year, payable monthly. The appel- 
lant had stipulated that he was to receive the 
arrears of the pension for his trouble, and after 
judgment had been rendered he obtained from 
Brown a notarial transfer of the arrears, 
giving him at the time $100. Brown now 
sued Dorion to pay over the amount of these 
arrears, and he alleged, that when he made the 
transfer, he did not know the amount, and the 
transfer did not mention any sum ; that there 
was finud and fiilse representation on the part 
of the appellant, and the transfer was a nullity. 
Dorion, in answer to that, said it was well 
understood that he was to get these arrears ; 
that otherwise he would not have taken up the 
case ; that it was a difficult one, and had become 
complicated by the evidence put in while it 
was in the hands of other lawyers. % Issue 
being joined in this way, the question was 
whether Brown had proved fraud or fiilse 
representations. On this point his Honor 
differed from the majority. There was no 
proof of fraud. The effect of the judgment in 
the Court below, which had nuiintained Brown's 
action, was to make Dorion pay, not only the 
balance of the money, but even $100 which 
he had paid Mr. Curran as a counsel fee, and 
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other Boms which he had advanced to Brown. 
His Honor did not think it equitable to confirm 
this judgment 

Moifi, J., [alao rfwi.] entirely concurred with 
Mr. Jastice Tessier. If he understood the 
JQdgment of the majority of the Court, it weni;, 
apon this ground — ^that Dorion had no right to 
t&ke this transfer of the whole amount of the 
arreazB under the Judgment which he obtained 
in the case. There was no disguising the fact 
tluit the transaction bore rather an unusual 
appeanmce. But the bargain was made in ^ood 
fiuth. There was no fraud proved. Was this 
agreement on the part of the appellant a legal 
ftaod? There was no doubt that a lawyer 
nnder such circumstances might have taken a 
retainer for any amount. It came to be a 
question, then, whether a lawyer might take a 
transfer of the amount, or part of the amount, 
to he recovered by the suit. His Honor was 
not aware thai there was any law against it. 
There was nothing to characterize it as a fraud. 
After the judgment Brown asked Dorion for 
$100 ont of the money, and Dorion gave him 
that amount) stating, however, that he was in 
no way bound to do so. Brown at that time 
knew exactly how the matter stood. 

Sit A. A. DoRiONi C.J. The case was no 
donht of very great importance to the members 
of the bar, and in this view its importance was 
much greater than the amount of money at 
stake. The question was not whether a 
barrister practising before the Court could 
Btipnlate for a fee, however exorbitant, from his 
ilieni That was not the question at all. The 
question was whether a barrister can make an 
agreement with his client by which he is to 
share and divide the proceeds of the law suit 
which he undertakes to conduct. If a lawyer 
may do that, it may be sail that nothfhg else 
was done here. It was admitted that the fee was 
enormous. Here was a pauper, 70 years of 
age, gning to get an annual life rent for his 
subtiisdnce from his son. He gets a judgment 
for |16 a month, and his lawyer retains $566 
for Ma services. But it was not a question 
of amount. The question was this : When 
the appellant undertook this suit, did he make 
a baigain with his client that he was to get half, 
or a third, or the whole of the arrears 7 This 
was what the majority of the Court found had 
been done, and it could not be allowed. The 



transfer was made on the 16th of September, 
1875, and it covered $566, the whole amount 
of the arrears. Dorion said the promise was 
made to him by Brown before he consented to 
take up the case. The position of the lawyer 
was, therefore, that he was to get a share of 
what was recovered. Are lawyers to be 
permitted to make a bargain that they shall 
have a share of the proceeds of the suits which 
they carry on 7 If this Court said that could 
be done here, this would be the only country 
where it could be done. There was such an 
offence as maintenance, and parties even not 
lawyers might commit a misdemeanor in so 
doing. If lawyers may make such bargains, 
the law would become a mere matter of contract, 
and the profession would have to abandon all 
its privileges. In other countries lawyers 
would be disbarred for entering into such an 
agreement. At the time the respondent took 
the transfer to receive the amount of the 
arrears, the money was either actually in his 
hands, or so situated that he could get it at 
any moment. The Court did not decide that 
a lawyer could not stipulate for a fee ; but it 
must be for a specific sum ; it could not be a 
share dependent on the success of the suit. 
As to the $100 that had been paid to Brown 
at the time of the transfer, that had been 
deducted by the Court below. The transfer 
being a nullity, the appellant was bound to 
return the whole of the amount except that. 
What the Court below refused to deduct was 
the money which had been given to Brown in 
small sums. According to the appellant's 
statement, these sums were a gift to the old 
man. The Court would add to the judgment a 
reservation of appellant's recourse for these 
sums if he could establish them satisfactorily. 
As to the $100 which appellant said he paid 
his partner, Mr. Curran, to argue the case, 
that was a charge which the Court could not 
sanction. 

Ramsay, J. The principle involved in this 
case was extremely simple, yet of great impor- 
tance to the bar. It was necessary to their 
existence as a bar that the rule should be 
rigorously maintained, that a contract the 
consideration of which was maintenance will 
not be sanctioned by this Court. The appel. 
lant, being examined as a witness, admitted 
that the consideration of the contract was 
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nuuntenance of the suit in which he was 
engaged as lawyer. Sach a bargain has never 
been maintained in England, and cannot be 
here. His Honor did not mean to imply that 
the appellant was guilty of fraud, but only 
that this contract, the consideration for which 
was maintenance, was against public policy, and 
incompatible with the existence of a respectable 
bar. 

Judgment confirmed, Monk & Tmsiib, JJ^ 
dissenting. 

W. Orenierf for appellant ; 

Barnard j- Monkj counsel. 

Archibald j* McCormickf for respondent. 



SUPERIOR COURT. 

MoNTRBAL, May 14, 1879. 

TOBRANCK, J. 

Rhodm V. Robinson. 
Capia» — Form qf Affidavit. 

This case was before the Court on the merits 
of a petition to discharge the defendant, who 
was arrested last June for a debt due his land- 
lady of $144. The affidavit on which the 
capias issued, alleged that the defendant was 
immediately about to depart from the Province 
with intent to defraud plaintiff, Ac, having 
obtained a situation as surgeon on board a steam- 
ship bound for London, England. The last 
allegation of the affidavit was in these words : 
*< that without the benefit of a Writ of Capias 
« ad Respondendum to seize and attach the 
<< body of said defendant to abide the judgment 
« herein, the said plaintiff will be deprived of 
<< her remedy," &c. 

Pbb Curiam. The counsel for the defendant 
has called the attention of the Court to the 
omission in the affidavit of the words, << and 
" that such departure will deprive the plaintiff 
" of his recourse against the defendant ;" re- 
quired by the C. C. P., 798. He also cites 
Anderson v. Kirkhy, A. D. 1877, Montreal, in 
which case this objection was taken and the ap- 
plication was successful, and the judgment 
liberating the defendant was confirmed in 
Review, September, A. D., 1877. I have looked 
at the affidavit in that case and find in it another 
omission of a serious character, namely, in the 
reasons of belief that the defendant was im- 



mediately about to depart with intent to 
defraud. The reason was simply that deponent 
was informed by John Blakeney, that defendant, 
a resident of Montreal, is leaving this day for 
New York. 

The affidavit in that case was in this respect 
different from the one now under consideration, 
and the reason there given for the belief was 
held insufficient to show intent to defraud. The 
reason for the belief in the present case, I hold 
to be sufficiently stated. There remains the 
question as to the omission of the words *^ that 
" such departure will deprive plaintiff of his 
" recourse, Ac." Undoubtedly one of the 
motives of the judgment in the Kirkby case was 
that these words were omitted, but there was the 
additional motive that the intent to defraud by 
the departure was insufficiently shown, and I 
cannot say the two cases are therefore precisely 
parallel. But further, in the present case, though 
the affidavit does not follow the words of the 
article 798, it is a substantial compliance with 
form No. 42 in the appendix, to be used when 
a capias is asked for under C. C. P., 842, which 
authorizes a Commissioner of the Superior 
Court on such affidavit to grant a warrant of 
arrest. My attention has also been called to 
the case of Dallimore v. Brooke^ reported in 6 
Rev. Leg. 667, in which the Court of Appeals 
held that the affidavit for attachment was 
sufficient, as it followed the form No. 45, though 
it was not a strict compliance with the words of 
the Code. I think it therefore safer to hold 
that the affidavit being a substantial com- 
pliance with the form 42 attached to Articles 
812 and 813, is a substantial compliance with 
the requirements of the law. At the same time 
I cannot help expressing my regret that the 
form given has not followed the words of the 
Code. It adds much to the uncertainty of the 
administration of Justice, as opinions will differ 
how far there has been a substantial compliance 
with the law. 

Petition rejected. 

M. ffutchinMon, for defendant, petitioner. 

F. O.Wood, for plaintiff contesting. 
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CRIMINAL LEGISLATION. 

In the case of Regina v. Smithy Mr. Justice 
Ramuy directs attention to what he considers 
an oveTsight in the Statute respecting offences 
against the peraon, 32-33 Vic, cap. 20, sec. 25. 
The Canadian Statute follows the terms of the 
English Act, but instead of confining the enu- 
meration to masters and mistresses, " husbands, 
^'parents, guardians, committees and nurses" 
are mcluded in the list of those who arc guilty 
of a misdemeanor, if they wilfully and without 
lawful excuse refuse or neglect to provide 
necessary food, clothing or lodging for the 
wife, child, ward, lunatic, etc., for whom they 
are legally liable to provide. The Canadian 
Statote then proceeds to copy the English 
section without repeating this enumeration in 
the latter portion ; and the clause respecting 
endangering life or impairing health is not 
made to apply to any but masters and mis- 
^raes. A husband having been convicted 
Qnder this section of refusing to provide his 
wife with necessary food, the Court reserved 
the questions: 1st. Whether the capacity of 
providing on the part of the defendant should 
have been alleged. 2nd. Whether the neglect 
or refusal to provide for his wife should have 
been alleged to be of a nature to endanger her 
life, or to permanently injure her health. 

The Court of Queen's Bench, in deciding the 
points reserved, were unanimously of opinion 
that the terms of our Statute are too positive 
to be disregarded, but the extension of the 
offence to the persons enumerated, as well as 
the change in the nature of the offence caused 
by the interpolation, was criticiEcd by Mr. 
Joslice Ramsay, and the necessity of caution 
OQ the part of those who have to give effect to 
the law was pointed out. 



CIIAMPERTT. 
The Albany Law Journal reviews several 
recent American decisions on the subject of , 
champerty, and as the attention of the profes- 
sion in Canada has been directed to this question 



by the case of Dorian 4* Brown^ it may be 
worth tvhile to notice some of the cases referred 
to. 

In New York State, the most important 
decision is Coughlin v. N. T. Central 3f H. 
R. R. Co.^ 71 N. Y. 443, in which it was held 
that an attorney may stipulate with his client 
for an agreed compensation, and make it abso- 
lute or contingent, but he cannot advance the 
money needed to carry on a prosecution as an 
inducement to the placing of a claim in his 
hands for prosecution. This decision was 
based upon a statutory enactment of New York 
State, prohibiting attorneys from buying claims 
tor prosecution, and from lending or advancing 
means for the purpose of inducing a party to 
place a claim in their hands for collection. 

The Supreme Court of Iowa, in Adye v. 
HannOf 47 Iowa, 364, held that an agreement 
by an attorney to pay any judgment that should 
be finally rendered against his client in a cer- 
tain suit, in consideration that the latter would 
appeal the case and pay the attorney a fee for 
conducting the same, was void as against public 
policy, and could not be enforced by either 
attorney or client. 

On the other hand, the Supreme Court of 
New Jersey, in Schomp v. Schencky 40 N. J. 
L. R. 195, sustained an agreement by which an 
attorney undertook to set aside a will for a 
client, on the condition of getting five per cent 
of the recovery, in case of success, and his 
expenses in case of defeat. And in Duke v. 
Harper J 66 Mo. 51, the Court held that in 
Missouri champertous contracts are void j but a 
contract between attorney and client is not 
champertous, because the attorney agrees to 
receive, as a compensation for his services, a 
portion of the property in controversy. Bouvier 
defines champerty : " A bargain with a plaintiff 
«or defendant, eampum partire^ to divide the 
" land or other matter sued for between them, 
<< if they prevail at law, the champertor under- 
<< taking to carry on the suit at his own expense. 
« This offence differs from maintenance in this, 
<' that in the latter ' the person assisting the 
'* suitor receives no benefit, while in the former 
^< he receives one-half or other portion of the 
" thing sued for." 
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NOTES OF CASES. 

COURT OF REVIEW. 

MoNTBKAL, June 18, 1879. 
Johnson, Torrancb and Pafinkau, JJ. 

Beaddbt et al. v. Bkoussiad. 

Electoral lists — Property qualifiecUion-^Value of 

Usufruct. 

Johnson, J. This is a Provincial election 
petition by qualified electors against the return 
of Mr. Brousseau as member for Verchdres, and 
it contains three separate grounds of objection 
to the return and election of this gentleman. 

First, it sets up, as was done in the Chambly 
case, that the wrong lists were used. 2nd. The 
want of legal qualification as a member of the 
House of Assembly by the candidate returned \ 
and Srdly, certain irregularities in the voting 
by which the result of the election might have 
been affected. Under the first head, the ques- 
tion raised is precisely the same as that which 
was decided in the Chambly case, only the 
position of the parties is reversed. There the 
voting took place under the lists that had ceased 
to be in force, and the election was, on that 
ground, set aside. Here the voting was under 
the new lists actually in force at the time of 
voting, and therefore, unless we could set aside 
our own decision in the Chambly case, we must 
hold here, as we did there, that the votes of 
electors on the lists at the time of voting are 
legal votes. We may express our regret that it 
should have fallen to the lot of the same 
Judges who heard tlie Chambly case to hear 
this one — that is to say, regret if the 
petitioners should imagine they have lost 
any advantage ; but we have ione all 
that was in our power, by notifying the 
Judges in our district next on the rota, as 
the rules of practice require, and we were un- 
able to get their attendance, and we mentioned 
this to the parties before the present case was 
heard, and no objection was made. Therefore, 
we desire merely to say, on that part of the 
case, that we see no reason to change the 
opinion we have already expressed, and all the 
less because the other party, to whose benefit it 
would inure in the present case, had a right to 
rely on that decision. 



With respect to the second question raised, 
the want of qiuilification in the candi- 
date, I must say that it is one that has 
given me some anxiety; because I have 
very iittle to guide me in the books, or in my 
experience, on the subject. At the same time, 
there are the piain words of a statute, and the 
common sense application of it ; and I do not 
think there is any substantial difficulty in 
dealing with it. The point has been urged on 
behalf of the petitioners with great ability and 
fairness, and has been met by the other side 
with equal ability, and in a spirit of complete 
truthfulness and candor. Perhaps the best way 
of stating the pretensions of the parties will be 
to begin by citing the language of the law 
itself that requires this qualification. Sec. 124 
of the 38th Vic, c. 7, enacts that <' no person 
shall be elected a member of^ or vote, or sit as 
such in the Legislative Assembly of this Pro- 
vince, who is not at least twenty-one years of 
age, of the male sex, a subject of Her Majesty, 
by birth or naturalisation, free from all legal 
incapacity, and proprietor in possession of lands 
or tenements in the Province, of the value of 
$2,000, over and above all rents, hypothec's, in- 
cumbrances and hypothecary claims thereon.'^ 
Sec. 126 requires a declaration to be made by 
the candidate, if it is formally demanded in 
writing ; and the declaration he is required in 
such case to make is as follows : — ^ I do declare 
and certify, that I am duly seized to my own 
proper use and benefit of lands or tenements 
in the Province of Quebec, of the valae of at 
least two thousand dollars, over and above all 
rents, hypothecs, incumbrances and hypothecary 
claims charged upon, or due or payable out of, 
or affecting the same ; and that I have not col- 
lusively or c^lourably obtained a title to, or 
become possessor of, the said lands and tene- 
ments, or of any part thereof, for the purpose 
of qualifying myself to be returned a member 
of the Legislative Assembly of the Province." 
(Then follows a description of the property.) 

I may state here that, as I understood the 
argument of the learned counsel of the peti- 
tiont:rs, he contended that this law required of 
the candidate three things : 1st. The property 
and possession of the lands or tenements of 
the required value, and for his own use and 
benefit ; 2nd. That he had not got his title to 
them coUuBively or colourably ; and 3rd. That 
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he had not obtained it for the purpose of ren- 
dering himself eligible. We think, liowever, 
that the two last reqiurements in reality only 
constitute one, and that acquiring property for 
the purpose of qualifying, unless the title be 
coIluuTe or colourable, is permissible. The 
lBng;uage of the Act has that plain and natural 
meaning, aud on principlei as well as on the 
authority of numerous cases, while the pro- 
perty qualification was required in England, it 
could never be successfully maintained that a 
complete and real conveyance of property was 
vitiated by the fiict of itself that it was acquired 
for the purpose of qualification, or for any 
other lawful purpose ; for if qualificatioi^ is to 
exist at all, and does not already exist by virtue 
of inheritance or previous purchase, there must 
be some means of qualifying lawfully. Indeed 
it is fiihkly admitted in the present case, as 
plainly as anything can be admitted, that the 
title to the property in question here (whether 
a colourable title or a real title) was both given 
and taken for the express purpose of qualifying 
Hr. BrouBseau; and if that were enough of 
itself, there would, of course, have been no 
need of argument at all. Therefore we 
must look at this part of the case with refer- 
ence to the circumstances of the acquisition, 
as showing, on the one hand, a real and 
effective tzansfer of property, or, on the other, 
a merely colourable one. 

The fiKts, as they appear in evidence, 
are that Mr. C. A. Geofifrion, the coun- 
^1 for the defendant here, executed a 
deed of donation inter vivoa to Mr. Brousseau, 
OD the 20th of April, 1878. This dona- 
tion is made on the &ce of it, \i litre 
^ohmentf and has a clause excluding it from 
^izure, and also a prohibition to alienate, or 
of the free power of alienation, and there is, 
heddes, another stipulation as to the right of 
reveriiion to the donor in case of the donee's 
predecease. These stipulations are in the fol- 
lowing terms in the deed: 1. Que le dit mor- 
ctiku de terre et ses dependances, de m^me que 
t*>u8 fruits et revenus d'iceux, loyers et produits 
de toute sorte k I'avenir, demeureront insaisis- 
ablea, ^tant donnes a titre d'alimens ; mais, bien 
que la donation soit k titre d'alimens, pourra le 
dit donataire vendre, echanger ou autrement 
aliener le susdit morceau de terre et ses d6pen- 

<Jance8, ponrvu que ce soit avec le consentement 



expr^s et par 6crit du donateur, mais non autre- 
ment." 

<< 2. Que le dit morceau de terre donne et ses 
dependances retoumeront au donateur, si le 
donataire decide avant lui (le donateur), soit 
que le dit donataire laisse des en&nts, soit qu'il 
n'en laisse pas, ce droit de reversion 6tant ex- 
pressement r6serv6, sans prejudice n6anmoins 
k toute alienation qui aurait pu en dtre £aite avec 
le consentement expr^s et par ^ritdu donateur, 
tel qu'il a He pourvu plus haut." « 

Mr. Geoffrion, examined as a witness, speaks 
as follows : — 

Question. — " Dans quel but aves-vous donn6 
la propri6te k M. Brousseau, n'4tait-ce pas pour 
le qualifier et pour le rendre 61igible ?" 

R^ponse. — " Je m'occupais activement de I'or- 
ganisation de I'^Iection dn comt6 de Verchires : 
M. Brousseau 6tait, le 20 Avril, 1878, candidat 
accepte par le parti politique auquel j'apparte- 
nais, pour le comt^ de Verch^res. Je savais 
qu'il fallait une qualification fonci^re k M. 
Brousseau : j'ai fait I'acquisition de I'immeuble 
en question dans le but d'en fiaire la donation 
exhibit No. M 7 ' des P^titionnaires ; mais ce 
n'cst pas la seule consideration des deux actes 
qui sont maintenant sous mes yeux Nos. U 7 et 
18 ' des P6titionnaire8 ; mais c'6tait certainement 
un de mes buts et le plus important." 

Question. — « Voulez-vous dire quel etait I'au- 
trebut?" 

Reponse — « De rendre M. Brousseau propria- 
taire absolu de I'immeuble en question, et de le 
mettre, le jour mSme, en possession legale de 
I'immeuble, car je vois que j'ai stipuU dans la 
donation qu'il sera oblige de maintenir un cer- 
tain bail en par lui recevant les loyers resultant 
du dit bail." 

Question— " N'est-il pas vrai que vous ne vou- 
liez ainsi le rendre propri^taire et le mettre en 
possession legale que pour le rendre eligible 7" 

R6ponse — ^C'^tait pour cela; mais pour r6- 
pondre davantage & votre question, je dirai que 
s'il ne s'etait pas agi de le qualifier, je n'aurais 
pas fait la donation en question ; mais, sachant 
que pour le qualifier, il lui fallait un titre r^l 
et non pas fictif, je Pai, en vertu de cette acte, 
rendu propridtaire absolu de I'immeuble, sujet 
aux restrictions mentionnees dans la donation." 

Question — << Comptez-vous que M. Brousseau 
est oblig6 de vous tenir compte de cette dona. 
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tioD, sinon d'apr^s les actes, du moins d^apr^s 
r6qai^ en conscience et en honneur 7*^ 

R^ponse — «En 6quit6, en conscience et en 
loi, il n'y est aucunemeut tenu ; au contraire, 
lorsque I'acte a 6t6 passe je connaissais la por- 
t^e de la transaction quo je faisais, j'avais 
6tadi6 la loi autant que Je pouvais le 
faire, et je saYais qu'il 6tait important que le 
tltre ne fflt pas feint; je Msais une chose s^rieuse, 
j'ai formellement declare k M. Brousseau qui I'a 
fftcept6 comma tel, que je ne voulais aucnn lien 
civil de droit entre lui et moi. Je lui ai decla- 
re, lorsqu'il a m^me essaye ii mc dire, ' Geoffrion, 
tu peux compter sur moi,' que je ne comptais en 
aocane mani^re sur lui en loiy en lui disaiit: 
c'est une donation pure et simple que jc te fais. 
M. Brousseau Va compris comme tel.'' 

Question — *' Maintenant en honneur ?** 

B^ponse — <* II n'y a point de code absolu sur 
ce point, mais encore, sur ce point, il n'est pas 
tenn de me payer *, il n'est, vis-^-yis de moi, 
tenu qu'& la gratitude qu*un donataire doit avoir 
pour celui qui lui donne quelque chose." 

Question — Est-ce une gratitude qui pent 
8'6valuer en argent, par une valeur quelconque, 
ou si c'etait une simple reconnaissance ? ^ 

R^ponse — « Quand une donation se fait, c'est 
le plus riche qui donne au plus pauvre ; si 
jamais M. Brousseau a des moyens de garder 
cette propri6te et de reconnaitre la chose, soit 
en argent, ou autrement, je consid^re qu'il est, 
en vertu de la gratitude que je yiens de 
mentionner, tenu de m'indemniser du sacrifice 
que j'ai foit ce jour-la. £t de fait, depuis, M. 
Brousseau, le d6fendeur, m'a dejk rendu des 
senrices dont je lui tiens compte." 

Question — << Ces services qu'il vous a rendus 
depuis, sont-ils appr^ciables k prix d'argent?" 

Rponse — " Je crois qu'ils sont apprl^ciables b. 
prix d'argent pour moi ; j'avais un de mes freres 
qui avait une fiimille que je supportais en 
partie, et par I'entremise de M. Brousseau, mon 
fr^re a obtenu un emploi public qui le met en 
^tat de fiiire vivre sa famille et qui me lib^re 
d'autant. Ces services entre M. Brousseau et 
moi ne sont pas appr^iables k prix d'argent 
mais, pour moi, je tronve des avantages 
p6cuniaires comme r68ultat de la gratitude que 
M. Brousseau vient de me manifester en 
agissant ainsi.** 

Again, further on in his evidence, Mr. 
Geoffrion says : — << J'ai formellement declare 2^ 



M. Brousseau qui Ta compris comme tel que je 
ne voulais aucnn lien civil de droit entre lui 
et moi. Je loi ai d^clar6, lorsqu'il a mdmc 
essay6 k me dire, < Geoffrion, tn peux compter 
sur moi,' que je ne comptais nuUement sur lui 
en loi en Ini disant : < C'est une donation pure 
et simple que je te fais.' M. Brousseau Pa 
compris comme telle." Then we have also 
Mr. Brousseau's account of this transaction 
from his own mouth. He Is asked, and 
answers as follows : 

Question— " N'est-il pas vrai que cette 
donation n'aurait pan ^td &iie si vous ne vous 
etiez pas presents k cette election V 

Beponse — "Je pense que M. Geoffrion ne 
m'aurait pas fait une |)areille liberality, si je 
n'avais pas etc pour me presenter." 

Question — '♦ Juree-vous que vous n'^tes pas 
tenu de donner de consideration quelconque. 
si vous ne remcttez pas la propriete 7" 

R^ponse — "Je n'y suis nullement tenu en 
loi, et jc pourrais meme ajouter, en conscience, 
parce que lorsque M. Geoffrion me fit cette 
donation, il m'a dit express^ment qu'il ne la 
faisait sous aucune autre condition que celleb 
qui y sont stipulees." 

Question— "En honneur, vous oonsidereK- 
vous oblige 7'* 

Beponse — << En honneur, c'est une autre 
chose. Je crois que plus tard, lorsque me» 
moyens me le permettront, je pourrai in- 
demniser M. Geoffrion des sacrifices qu*il a 
faits pour me donner cette propri6t6 ; mais je 
ne me croirais pas oblige de le faire dans 
aucune acception du sens legal, et m£me da 
for int^rieur.'' 

Under this state of the fitcts, the petitioners' 
counsel has contended, first, that Mr.Broussean 
is not duly seized and possessed for his own 
proper use and benefit (to uie the very 
words of the statutory declaration, which are 
certainly explanatory of the meaning of 
the enactment itself) of this property. 
Secondly, that his title is only a col- 
lusive and colourable one obtained for the 
purpose of qualifying him ; thirdly, that 
the property itself, even supposing there has 
been a real transfer, is not worth the requisite 
sum of $2,000. And, fourthly, the petitioners' 
counsel have contended that under any circum- 
stances, Mr. Brousseau can have no title, be 
being an undischarged bankrupt. The order 
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in which these questions were presented does 
not seem the most natural one, for there could 
obviously he no use In examining the nature, 
the extent of the value of the property, any 
more than the capacity of the donee to 
contiact, if no property has been really trans- 
mitted at all. Therefore the first question is 
Uiat of the character — real or colourable — of 
this ioBtrument. No commentary, I think, can 
be necessary, upon the full admissions which 
both of these gentlemen make ; admissions, I 
most say, which in my judgment decisively 
disclose the true cbaracter^f this transaction. 
I have great pleasure in saying at once, that I 
flee nothing fraudulent or dishonorable in it, 
personally attaching to either of the parties 
in the sense of wrong to others for their own 
profit; but I do see that one of them was 
anxious that the other should be elected, and 
be qnalified to be elected, and for that purpose 
he gave him an estate, or went through the 
forai of giving it, which estate, if the donee 
had not been elected, he would, no doubt, have 
felt bound immediately to reconvcy to his 
bene&ctor. Both of them expressly admit 
that the object, I may certainly say the main 
object and probably the only object, of the 
deed was to qualify the donee. It is true that 
Mr. Qeoffrion says there was another object 
also, viz., that of doing it according to law ; 
but no one can foil to perceive that one of 
these was less an object than a means' of 
attaining an object ; therefore, if the result had 
proved that the attempted qualification was 
nseleas, it is impossible to understand that 
Mr. Bronsseau, under his own statement of 
vhat honw required at his hands, could have 
avoided giving back this estate the very next 
moment. In that point of view, therefore, I 
look upon this transaction as a mere temporary 
expedient and a sham ; and the foct that there 
vas no express stipulation for the return of the 
property in such a case as I have supposed, is* 
on general principles, a suspicious circumstance, 
tending to the conviction that even the main 
purpose for which the deed was made — though 
it is now openly avowed — was at the time con- 
sidered as a thing to be kept dark. I should 
not hesitate, therefore, in sajring that the two 
concorrent conditions of the statute for the 
illegality of this transaction are, both of them, 
present here, the purpose, and the collusion. 



The one is admitted and the other appears to 
me an inevitable conclusion of common sense. 
Therefore, I should not feel disposed to go 
into the discussion of the nature of the defend- 
ant's interest in the thing supposed to be given, 
considered as a thing by itself satisfying the 
requirements of the law ; but there is one 
aspect of the nature and the extent of his estate 
in this property that appears absolutely decisive 
as to the absence of legal qualification. The 
restrictions contained in the deed are such as 
to reduce the defendant's title to a title of 
usufruct and nothing more. He cannot sell, 
and the property must go back to the donor 
if he survives, and whether the donee has 
children or not. I say the donee cannot sell, 
although it is said that he may sell with the 
express consent of the donor ; because it really 
makes no difference, the liberty of proprietor- 
ship being shorn of its very essence. I do not 
say that an usufructuary estate is incapable of 
qualifying its possessor. I say nothing about 
it ; but I do most expressly maintain that the 
mere usufruct of a property worth at the utmost 
$2,000, is a very different thing in point of 
value, from the right of absolute and entire 
property itself; and if this lot was worth 
$1,700, the price paid for it in the morning, 
and even $2,000 in the afternoon, when it was 
the subject of this deed of gift, it can only and 
barely be contended that it was worth that 
much out and out, and not that what the donor 
has conveyed of it is worth anything like 
that sum. The full, absolute and un- 
restricted right of property with all its 
attributes^might perhaps, at the very outside, be 
said to be worth $2,000 ; certainly not the 
restricted and mutilated rights with which 
alone this deed invests the defendant. There- 
fore, the Court is of opinion unanimously to 
say that the defendant was not, and is not, 
duly qualified or eligible ; and to set aside the 
election. We do not reach the question of 
insolvency ; it is not necessary to discuss it ; 
but we all think that the rights the defendant 
has in this property (if he has any) are not 
worth the required sum of $2,000, and that 
although it may perhaps be fairly said that the 
absolute proprietorship is worth that sum, that 
would be the utmost that could be said, and 
the defendant could never sell his present 
limited rights in it for that amount, even if 
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the required consent was given, if the same 
limitation of the right of alienation was 
continued to the vendee. 

LacosU j- Globeruky for petitioners. 

Oeojfrion ^ Co., for defendant. 



SUPERIOR COURT. 

MoNTRiAL, June 18, 1879. 

TORRANCK, J. 

HiRD et al. V. Fautkdx. 

IruolverU Act of 1875, Sec. 136 — Purchating "with 

itiUnt to d^rau<V^ 

The plaintiffs complained of the defendant 
that on the 2nd August, 1878, they had sold 
and delivered to him goods of the value of $188. 
54 ; and on the 6th August, 1878, goods of the 
value of $249.77, in all $428.31 ; that the defen- 
dant went into insolvency on the 20th August, 
1878, and fraudulently purchased from plainti£k 
the said goods, wares and merchandises on cre- 
dit, knowing and believing himself, and having 
probable cause for believing himself, at the time 
of the purchase of said goods and each of them, 
to be insolvent and unable to meet his engage- 
ments, and, moreover, plaintiffs alleged that said 
defendant concealed the fact of such insolvency 
and inability to meet his engagements, and his 
knowledge and belief thereof, from the plaintiffs 
with the intent aforesaid, to wit, with intent to 
defraud the plaintiffs. The declaration accor- 
dingly concluded for the punishment provided 
by the Insolvent Act, 1876, section 136. The 
defendant pleaded the general issue. 

ToRRAuci, J. The plaintiffs have proved in 
general terms by William New the sale and 
delivery. The witness was not present at the 
sale, and says he does not know that defendant 
ordered the goods except by the order of Mr. 
Laferty, and that Mr. Fauteux said they were 
all right. This was said about the time of the 
defendant going into insolvency. I understand 
it to be after the estate had vested in the as- 
signee. I do not see any proof that the goods 
were bought on credit. Mr. Laferty, who made 
the sale, is not produced as a witness. The 
other evidence as to the sale is supplied by the 
defendant and two of his clerks, Alphonse Mar- 
cotte and Michel Plouffe. The defendant says : 
« Pour bien dire je n'ai jamais achet^ de mar- 
chandises de ces gens-U, et k I'heure qu'il est je 
ne les connais pas. Un Mr. Laferty est venu 



me dire h, ma maison qu'un monsieur me denoian- 
dait au magasin. Je ue savais pas si c'etait M. 
Laferty ou un autre ; toujours est-il vrai que 
dans le temps ma toilette n'etait pas foite et que 
j'etais presse ce matin Ih. \ aprds m'dtre prepare, 
je me rendis au magasin, et \k ce M. Laferty m 'a 
^ait part du sujet de sa visite : il m'a dit que 
c'etait pour me vendre des marchandiaes. Je lui 
r^pondis que je n'avais pas besoin de marchan- 
dises. LardesBUS H m'a dit : < donnez vons le 
trouble de voir mes echantillons.' Apr^s m'avoir 
longuement solicits, j'ai regarde ses echantillons 
et je lui ai dit : *■ je n'ai pas besoin de marchan- 
dises.' La-dessus je lui tournais le dot, et k ce 
moment-lik, il s'est mis k dire : Tiens, tiena, je 
vais prendre un ordre, et je vais voua envoyer 
cela. A ce moment li!i je passais la porie, 
attendu que j'etais tr^s presse, mais je sais quUl 
a pris un ordre de son propre chef, et qu'il a 
inscrit cette ordre 8ur un morceau de papier. 
Quand ces marchandises sont arriv6es au maga- 
sin, j'ai donne I'ordre k mes commis de les met- 
tre de cote, lui disant en mSme temps que je ne 
les prenais pas, parcequ'elles ne me convenaaent 
pas." 

Alphonse Marcotte, one of the clerks of the 
defendant, says that Laferty offered goods to Mr. 
Fauteux, and Mr. Fauteux told him that he did 
not want them. Michel Plouffe, another clerk, 
says the same thing, and adds : After which he 
(defendant) turned his back on Laferty and 
went off to attend to other business. Mr. Laferty 
then took an order and sent the goods. Plouffe 
is then asked, was it Mr. Fauteux who mentioned 
the goods. He answers, No, The goods which 
Mr. Fauteux mentioned he did not send. He 
had no samples of the goods that Mr. Fauteux 
wished. He says further that the goods were 
not checked and placed with the rest of the 
stock, because Mr. Fauteux had not bought 
them and did not wish to accept of them, see- 
ing they did not suit him. They were put to 
one side. The clause of the Insolvent Act of 
1875 applicable to the case. Section 136, con- 
tains these werds : « Any person who, for him- 
self • • • purchases goods on credit • • • 
knowing or believing himself to be unable to 
meet his engagements, and concealing the fact 
from the person thereby becoming his creditor, 
with the intent to defraud such person, • • • 
and who shall not afterwards have paid the debt 
or debts so incurred, shall be held to. be guilty 



THE LEGAL NEWS. 



223 



of a fraud, Ac." In this clause we see that there 
most be a purchase with intent to defraud. If 
we look at the evidence of the defendant and of 
hJK clerks, Marcotte and Plouffe, it is difficult to 
see evidence of a purchase with intent to de- 
frand. I see no evidence that the defendant 
agreed to take the goods from Laferty. On the 
contihrj the goods were sent without his desir- 
ing to have them, for they were not what he 
wanted. This is probably the case of a selling 
agent dealing with a person in good credit and 
eager to make a sale and gain his commission. 
It is to be regretted that we have not the evi- 
dence of Laferty as to the circumstances con- 
nected with his interview with Fauteux. We 
do not know whether he would contradict or 
confirm the story told by Fauteux and his two 
clerks. Under these circumstances I cannot 
say that the fraudulent intent is proved which 
would justify the condemnation asked for by the 
plaintiff. At the same time, I am of opinion 
that the evidence establishes that the defendant 
in the beginning of august knew or believed 
that he was unable to meet his engagements. 
The inventories made of his assets and liabili- 
ties show his real condition, and must have been 
known to him, and it is an un&vorable aspect 
of the case that in previous years he has bought 
goods to the amount of $6,000 or $7,000, but 
that last year his purchases were over $36,000. 
Still we have to look at this purchase as it is 
presented by the witnesses who deny a volun- 
tary eotueruua by the defendant to buy from 
Laferty. The only witness of plaintiffs, New, 
besides defendant, as to the sale, was not present 
at it, and refers to Laferty, as having made the 
sale. On the whole, I find it neither alleged 
nor proved that the defendant Fauteux bought 
the goods in question on credit with intent to 
defraud the plaintiffs, and the demand is there- 
fore dismissed for imprisonment, and judgment 
will go simply for the sum of $428.31 and costs. 

F. J. KeUer for plaintiff. 

J. Doutrey Q.Cy for defendant. 

COURT OF QUEEN'S BENCH. 

Montreal, June 21, 1879. 

Sir A. A. DoRiOM, C. J., Monk, Bamsat, Tessikb 

k Cross, JJ. 

The Quebv v. Smith. 

Refunng to provide necessary food and clothing — 32 

# 33 Vict.^ c. 20, *. 2^— Defective Legislation. 

Bamsat, J. This is a case reserved by the 



General Sessions of the Peace. The defendant 
was indicted under section 25, 32 & 33 Vic, 
cap. 20, for that he, " on the 7th day of April, 
1879, at the City of Montreal, &c., then being 
the husband of one Bridget Doyle, his wife, and 
then being legally liable to provide for the said 
Bridget Doyle as his wife as aforesaid necessary 
food and clothing and lodging, unlawfully, 
wilfully, and without lawful excuse did neglect 
and retuse to provide the same, against the 
form," kc. A motion was made at the opening 
of the case to quash the indictment on the 
following grounds: 1st. Because the indict- 
ment did not allege that the defendant had the 
means and was able to provide the necessary 
food, clothing and lodging for the said Bridget 
Doyle. 2nd. Because the said indictment did 
not allege that the neglect on the part of the 
defendant to provide the necessary food, 
clotliing and lodging for the said Bridget 
Doyle, endangered the life or affected the 
health of Bridget Doyle. The motion was 
rejected, and on the trial the accused was found 
guilty, and the Judge of Sessions reserved the 
two following questions: 1st. Whether the 
capacity of providing on the part of the defend- 
ant should have been alleged. 2nd. Whether 
the neglect or refusal to provide for his wife, 
should have been alleged to be of a nature to 
endanger her life, or to permanently injure 
her health. 

With regard to the [first of these questions, 
this Court is of opinion that the indictment 
having followed the words of the Statute, it is 
sufficient, without alleging that the defendant 
had the means to provide necessary fo<Hi, &c., 
for his wife. As to the second question, it is 
to be remarked that the section on which this 
indictment is drawn, is in great i>art borrowed 
from the 14th & 15th Vic, cap. 100, s. 26. 
The phraseology of the two sections is identical, 
except that the Canadian Act extends the pro- 
visions of the law to husbands, parents, 
guardians, or committees, nurse or other person, 
as well as to masters and mistresses, failing to 
provide necessary food, clothing or lodging. 
But the Canadian Act goes on, strictly following 
the words of the English Act^ « or unlawfully or 
maliciously does or causes to be done any bodily 
harm to any such apprentice or servant, so that 
the life of such apprentice or servant is endan- 
gered, or the health of *8uch apprentice or 
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serrant has been or is likely to be pennanently 
injured, shall be guilty of a misdemeanor," Ac. 
The special offence then created by the English 
Act is, first, the refusal or neglect by a person, 
legally liable as master or mistress, to provide 
an apprentice or servant with necessary food, 
so that the life of such apprentice is 
endangered, or his health is or is likely to 
be permanently impaired ; second, the doing, 
or causing to be done, to such person any 
bodily harm, so that the life of such appren- 
tice is endangered, or his health is, or is 
likely to be, permanently impaired. But by 
the Canadian Act^ strictly interpreted, the 
special offence is refusing necessary food, &c., 
no matter whether it endangers life or impairs 
or is likely to impair health ; while on the 
other hand it ezclades husbands, parents, 
guardians, committees, nurses, and all but 
masters and mistresses, from the penalties 
imposed by the Act for assaults which do 
bodily harm, endangering life or impairing or 
likely to impair health. It hardly requires to 
be said that this was not the intention of the 
Legislature, and that we owe this piece of 
legislation to a mistake. To arrive at any 
other conclusion we should have to suppose 
that the Legislature of Canada had borrowed 
the phraseology of the law creating a new offence 
from the Legislature of England, without having 
a single idea in common on the point. We are 
now appealed to, and asked to set the law right. 
However evident it may appear to us that this 
was not meant, and that it was only intended 
to extend the provisions of the law to other 
persons not included in the English Act, we 
know of no rule of interpretation which would 
permit of our interfering with the express 
words of a Statute. It is much to be regretted 
that we are forced to this conclusion, but the 
reservation of this case may serve to draw the 
attention of those in authority to the defects of 
this section of the law. To this I may, perhaps, 
be permitted to add that the extension of the 
provisions of the law, in so &r as regards food, 
clothing, and lodging, to persons other than 
masters or mistresses, is a very dangerous inno- 
vation. It seems to imply that there is some 
resemblance between the relation of the husband 
to the wife, the parent to the child, and so forth, 
to that of the master to his domestic servant 
or apprentice. I* think it may safely be 



affirmed that this is altogether erroneous. 
Take, for instance, the relation of husband 
and wife. It gives rise to no just presumption 
that the husband is a wrong-doer, that the wife 
lacks necessary food, clothing, or lodging. It 
is quite possible that it may be she who should 
provide these things for her husband. So also 
it may be said of a parent to a child who is not 
of tender years. Exposing children of tender 
years is provided for In the very next section. 
Let any one imagine the result easily arrived 
at under this act. A man and his wife have a 
quarrel and he goes off in a pa8si<m, refusing 
or even neglecting to give her money to go to 
market. There is no dinner for the wife or for 
anybody else, and he is liable to be indicted 
and sent for three years to the penitentiary. 
Again, it may be asked, does necessary food 
mean food cooked or uncooked ? Is the wife 
to have her necessary clothing from a milliner, 
or will an Indian blanket suffice? Those 
called upon to give effect to this law will 
require to be very watchful and discreet in 
putting it in force. 

Monk, J., remarked that where the law had 
made a distinction, it was impossible lor the 
Court to say that no distinction existed. The 
legislature evidently meant to visit with severe 
punishment a man who neglected to provide 
his wife with food. He remembered sending 
a man to the common jail for a month on a 
conviction for not providing food for his wife. 

Sir A. A. DoRiOH, C.J. The statute had made 
a singular innovation upon the English statute. 
There was no reason why the law should have 
been changed, except that those whc^put a few 
more cases in the first part, did not think tht^y 
should be repeated in the latter part. The 
Court found that the first part of the statute 
makes it an offence to refuse food to the wife. 
Conviction affirmed. 

F. X. ArekambauUy Q.O.j for the Crown. 

Greenahields for the defendant. 



CoRRRCTiON.-^n p. 202, for MilU A Wean read 
MilU & Meifr, The facts were not quite acearatcly 
stated, though the point reported is not affected 
thereby. The defendants were saocessfnl in the 
Superior Court, and the plaintiffs in Beview. The 
defendants have appealed. 
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RETIREMENT OF MR. JUSTICE MELLOR. 

After a judicial career of seventoen years, 8ir 
John Mellor withdraws from the Court of 
Queen's Bench, to well-earned repose. Ilis 
retirement is put upon the ground of his desire 
to leave the bench before his natural force and 
rigoor are so abated by years as to interfere 
wiili the efficient discharge of his judicial 
duties. The Lord Chief Justice, who has 
i<«rved equally long, and who shared with Sir 
John Mellor the task of presiding at the famous 
Tichborne trial, says of him : '<A sound law- 
" yer, a sound thinker, and a Eealous, honest, 
' fiiithful public servant, his loss will be regret- 
*■ ted by the whole bar of England, and by his 
** colleagues on the bench, as irreiMirable." Mr. 
Josiice Mellor is succeeded by Mr. Charles 
Bowen, one of the junior counsel to the 
Treasury. Mr. Bowen was not even a Q. C, 
tt&d his age is only 43. tiome surprise was 
iTeatcd among the ranks of the Queen's Coun- 
iiel at the unusual elevation of a member of 
the jQnior bar, but it seems to be admitted 
that Mr. Bowen will make a good Judge. The 
arduous nature of the duties requires that tlie 
occupant of the office shall be in the prime of 
life, 80 that the comparative youthfulness of 
Justice Bowen is an advantage rather than a 
fault 



THE U. S. JUDICIARY. 

Judge Dillon, whose interesting paper on the 
Inns of Court and Westminster Hall was quoted 
in the first volume of the Legal News, has 
resigned his position on the bench, in order to 
tAke a professorship in the Law School of the 
Columbia College. In his letter of resignation 
to the President, he says: '^In voluntarily 
'* terminating a judicial career of nearly twenty- 
*' one years on the State and Federal bench, it 
"seems fitting to add that I take this step, not 
** that I am dissatisfied with the duties of the 
^ office, but because I have recently been hon- 
'* ored by an election to a place of commanding 
** influence in Columbia College, where the 



<< labours are lighter, the compensation greater, 
" and which also, in the leisure it affords, as 
« well as the duties it requires, offers opportuni- 
<* ties for the study and advancement of the law 
^<that may well satisfy the highest professional 
" ambition." The Judiciary of the United 
States, it is notorious, are ill paid, and it seems 
that even a lectureship offers greater temptation 
than the Federal bench. 



RULES OF PRACTICE, QUEEN'S BENCH. 

The rules of practice relating to the printing 
and filing of factums in the Court of Queen's 
Bench have been revised with a view to secure 
greater uniformity in the style of compiling 
and printing, and promptitude in filing the cases 
before the Court. It will be noticed that an 
index to the printed case is now exacted, and it 
is also required that the fiictum shall be filed at 
least forty-eight hours before the case is called. 
The following arc the rules as announced on 
the last day of the June term (June 21) : 

1. The case in appeal shall contain a summary 
statement of the pleadings and of the questions 
of fact and of law on which the party filing it 
relies; also, in an appendix, copies of the 
depositions of the witnesses produced by such 
party, giving the date of each deposition ; also 
copies oi all admissions obhiined l)y him, and 
of all questions and answers on faiu ei arlicUa 
of the adverse party, whenever the same are 
relied upon. 

2. In addition, th<.* appellant's case shall con- 
tain a copy of the judgment or judgments 
appealed from, with their respective dates, and 
such judgment or judgments shall appear at 
the beginning of the appellant's case. 

3. There shall albo be an index of the printed 
matter sent up by each party, indicating the 
page of the case on which each document or 
paper begins. 

4. The cases shall be printed on paper of 
eleven inches by eight inches and a half, the 
type to be small pica, leaded face, and every 
tenth line numbered in the margin. 

5. The parties may by a consent in writing 
file a joint case or factum. 

6. Such joint case or &ctum shall state the 
questions of &ct and of law to be determined 
by the Court, with a reference to such portions 
of the depositions, admissions, and questions and 
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answers on faiU et artieUsy to be printed in an 
appendix, as are required for the proper adjudi. 
cation of the questions in issue between the 
parties. 

7. Such joint case shall be in the siime form, 
and in other respects be subject to the same 
rules, and will entitle the parties to it to the 
same fees as if separate cases had been filed. 

8. Forty copies of each case or of the joint 
case shall be filed in each cause. 

9. No case not in conformity to the above 
rules shall be received by the Clerk of this 
C!ourt or filed in his office, nor shall be taxed 
against the adverse party, except by leave of 
the Court or of a Judge thereof which may be 
granted on such terms and conditions as the 
Court or Judge shall direct. 

10. No party shall be heard on the merits 
unless his case or fiictum shall have been filed 
at least forty.eight hours before the case is 
called for hearing. 

11. The above rules shall take effect as to 
all cases filed from and after the 10th day of 
September next, from which date all other rules 
of practice on the subjects provided for by the 
present rules shall be held to be revoked. 



NOTES OF CiJSES. 

COUBT OF QUKEN'Sr BENCH. -^ 
MoHTRiAL, June 11, 1879. 

Sir A. A. DoRiOHi C. J., Move, Ramsay, Tissub 

and Cbobb, JJ. 

Bbvmt et al., appellants ; and Moat, respondent. 

Iruolvene}^— Appeal — 40 Vie. e. 41, «. 28. 

The appellants having moved for leave to 
appeal to the Privy Coimcil from the judgment 
of the Court of Queen's Bench in Appeal, 

The Court refused leave to appeal, the 
amending Act, 40 V. c. 41, having taken away 
the right of appeal in insolvency cases. The 
Chief Justice intimated that the Privy Council, 
on application being made to that tribunal, 
would probably allow the appeal. 

Bethune ^ Bethum for appellants. 

AbboUj Taiiy Wothenpoon i Abbott for respond- 
ent. 



MoMTBiAL, June 14, 1879. 

Sir A. A. DoBioN, C. J., Momk, Ramsat, Tibsier 
and Cross, JJ. 

Johnston, appellant ; and Lbaf et al., respond- 
ents. 

Judgment in inaolveney eate — Appeal. 

The respondents moved to dismiss the appeal) 
which was from a judgment under the Insol- 
vent Act, the notice having been given after 
eight days had elapsed from the date of the 
judgment. 

The Court granted the motion (Insolvent 
Act, 1876, s. 128). 

DotUre & Co. for appellant. 

Bethune j* Bethune for respondents. 



MovTRiAL, June 20, 1879. 

Sir A. A. DoBiON, CJ., Monk, Bakbay, and 
Tkssikr, JJ. 

DncBRS (plff. below), appellant ; and Ths Citt 
op Mohtbmal (deft, below), respondent. 

ExpropriaiUon — Irregularity in proeeedinge — 
NoUeee. 

In 1874, the City of Montreal resolved to 
widen several streets, and, among others, the 
eastern end of St. Mary street. Two-thirds of 
the cost of the improvement was to be borne 
by the proprietors benefited, and the remaining 
one-third by the city. Commissioners were 
named according to law, and they proceeded to 
fix the indemnity to be paid for the land taken 
for the purpose. The appellant, Demers, re- 
ceived the amount to which he was entitled by 
the report of the commissioners. But the 
assessors had another duty to perform. Besides 
estimating the indemnity to hvt paid to persoos 
whose land was taken for the enlargement of 
the street, they had to establish the amount to 
be contributed by the proprietors held to be 
benefited. In doing this, they committed an 
error in not taking the last revised assessment 
roll, as required by 37 Vict, c, 51.' The Cor- 
poration discovered the error, and abandoned 
the collection of the amounts as assessed on the 
roll made by the commissioners. But they 
applied to the Legislature to have another roll 
made; the Legislature granted their prayer, 
and by 39 Vict. c. 52, s. 6, oommisaioners were 
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empowered to make a new roll in accordance 
with lec. 187 of 37 Vict. c. 61. The present 
action was brought by one of the proprietors 
assessed for the improvement, to test the valid- 
ity of the assessment roll made in pursuance of 
tliis Statute. The action was dismissed by the 
Superior Court, and the roll held to be valid. 

8ir A. A. DoBioN, C. J. Sec. 187 requires 
the proceedings to be as prescribed by sec. 176, 
subjection 2. Thia requires : 1st. Notice to 
the expropriated proprietor through the poet 
office. 2Dd. Advertisement in the newspapers. 
3td. Notice to be posted in both languages in 
three places upon every lot of land found liable 
to expropriation. Here the expropriation had 
already taken place, and the only thing required 
was to assess the amount to be paid by the dif- 
ferent proprietors benefited by the improvement. 
The commissioners had not posted the notices 
on the lots of ground expropriated. There 
could be no doubt that the notices were in- 
tended to cover both the expropriation and the 
subsequent proceedings. But this statute was 
pasted after the expropriation had taken place, 
and yet it said that notice must be given as 
prescribed by sec. 187, under which three 
notices were required. The Court could not 
my that the notices need not be given when 
the law says they must be given. It had been 
argued that there had been acquiescence on the 
part of Bemers, by his having accepted the 
amount of* the indemnity. The Court did not 
take this view. 

Jadgment reversed: << Considering that it 
appears by the evidence adduced in this cause 
that the respondents have fiuled to give the 
notices required by the Act 39 Vict., c. 52, 
nnder which the assessment or report of the 
commissioners was made, and, namely, fiiiled to 
affix the notices required by sec. 176, s.-a. 2, of 
the Act 37 Vict., c. 61, on the properties expro- 
priated and required for the widening of St. 
Kary street of the City of Montreal, before the 
appointment of the commissioners which were 
named to make the valuation roll complained 
of in the appellant's declaration ; 

'•And considering that the respondent has 
failed to prove that appellant has waived the 
mid notices; 

"And considering that the said valuation 
roll is, from want of said notices, null and void, 
sad the appellant entitled to the relief prayed 



for," etc. Judgment reversed, roll set aside, 
and the Court ^doih order that all further pro- 
ceedings against the said plaintiff be suspended, 
and the said respondents are hereby prohibited 
from troubling the appellant for or by virtue of 
said assessment roll." 

Barnard, Q.C., for the appellant. 

So^j Q,C., for the respondents. 

8ir A. A. DoKiov, C. J., Mom, Rambat, Tissiib, 

and Cross, JJ. 

Hubert (deft below), appellant; and Barthi 

(plff. below), respondent. 

Commiuion — Construction qf agrumnU. 

The action was brought in the Court below 
for commissions. The respondent had been 
employed to procure subscriptions of stock in 
the projected *« Banque St. Jean Baptiste," of 
which the appellant was President. He was 
to get one per cent, on stock subscribed by 
persons outside of the city, and } per cent on 
stock subscribed by persons within the city 
limits. He obtained subscriptions to the 
amount of $66,300. The commission was to 
be payable " after the first call," there being a 
poatseripium to the agreement, as follows :^ 
«Cette commission sem payable aprte le ler 
versement." Very few subscribers paid the 
call, and the banking scheme was abandoned. 
The respondent sued the President for the 
commissions earned, alleged to amount to $375. 
The defence was that the commissions were not 
due until the subscribers had actually paid the 
first call. This construction of the agreement 
was overruled by the Court below, and, after 
some small deductions were made, jadgment 
went for $311.50. 

The Court unanimously confirmed this judg- 
ment, holding that the respondent became 
entitled to the commissions as soon as the call 
had been made. 

Barnard, Q.C., for appellant 

Girouard, Q.C, for respondent 



Martin (plff. below), appelhint ; and Thi Cor- 

PORAnON or TBI TOWHBBIP OF ASOOT (dcfts. 

below), respondents. 
Damoffes^'Where drunkenneu does not contribute 
to accident. 
Sir A. A. DoRiON, C. J. The appellant sued 
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in the Court below to recover damages bu8- 
tained by his sleigh having upset on a road in 
the township of Ascot, which accident, he 
alleged, was due to the bad state of the road. 
The defendants had pleaded several pleas ; one 
was that the road was not under their control ; 
and, by another plea, they alleged that the 
plaintiff had contributed to the accident by 
being dnmk and driving carelessly. The 
Superior Court, after considerable evidence had 
been taken, condemned the Corporation to pay 
$200 damages. There could be no doubt that, 
if the plaintiff was entitled to recover, the 
amount of damages was not excessive, as the 
plaintiff had one of his ribs broken. The Court 
of Review, however, reversed the judgment, on 
the ground that the plaint! fif himself was 
blameable, being intoxicated at the time of the 
accident, and having contributed to it by his 
condition. It was a matter of evidence, and 
tliis Court was always anxious to confirm in 
such cases. But here there were two judgments, 
and the evidence was conflicting. There were 
two facts established : one was that the road 
on the day of the accident was in a shockingly 
bad condition ; and it was also proved that the 
appellant had been drinking, and was in an 
excited state. But there was no proof that this 
drunkenness contributed to the accident. It 
was proved that other people had to get out of 
their sleighs and hold up their loads, or other- 
wise accidents would have occurred ; it appeared, 
in fact, that the accident might have happened 
to any sober man, and that the drunkenness of 
plaintiff did not contribute to it. The Court, 
having to choose between the two judgments, 
preferred to maintain that which was rendered 
by the Superior Court, and the judgment in 
review would therefore be reversed, and the 
plaintifiTs action maintained for the sum of $200 
and costs : " Considering that the appellant has 
proved that the accident complained of by his 
action, and by which he was severely injured, 
has occurred through the negligence of the 
respondents in not keeping in proper state of 
repair, as they were by law bound to do, a 
public highway which was under the control of 
the said respondents ; 

(< And considering that the said respondents 
have failed to establish that the appellant had 
contributed to the said accident ; 

« And considering that by the negligence of 



respondents the appellant has suffered damages 
to the amount of $200." 

Ive8 j* Brown for appellant. 

Brooks^ Camirand ^ Burd for respondents. 



Brouillard et vir (plffs. below), appellants; 

and GuNN (intervening below), respondent. 
ReffUtration^Usufruet—Art. 2098 C. C. 

In 1843, by a deed of donation, passed, at 
Montreal, Anselme Brault and his wife gave a 
certain property in the St. Joseph suburb, to 
two of their sons, Charles Augustin and Joseph 
Leandre, who were to have the enjoyment of 
the property after the death of the donors ; and 
a substitution was created in favor of the 
children of these donees. The donation was 
made with the condition that the donees should 
purchase a property of the value of £800 for 
their brother, Joseph Antoine Brault A simi- 
lar substitution was created, after the death of 
his widow, in favor of the children, and 
Joseph Antoine was to have power to will the 
usufruct to his widow. The donors died, and 
the two sons took possession of the estate dona- 
ted, which thus became charged with the sum 
of £800, the share of Joseph Antoine Brault. 
The two sons did not invest this sum as 
directed. The third brother sued tliem hypo- 
thecarily, the property was sold at Sheriff's 
sale, and by the judgment of distribution his 
claim was reduced, in consequence of prior 
incumbrances, to £497, which remained as a 
hypothec on the immovable, which passed 
through several hands into the possession of 
Owen McGarvey. In 1867, Joseph Antoine 
Bi-ault married the respondent. By bis mar- 
riage contract Joseph Antoine gave the usufruct 
of the £497 to his wife. In 1877, he died, 
without issue, and by his will left it to her, as 
he had a right to do under the terms of the 
original donation. Charles Augustin, one of 
the original donees, died, leaving three chil- 
dren, one of whom assigned his third of his 
father's share in the succession of bis uncle, 
Joseph Antoine Bault, to the appellant^ who 
instituted a hypothecary action, for one- third 
of half of the £497, against the dSUnteur of 
the property, Owen McGarvey. The respond- 
ent intervened, claiming the usufruct of this 
sum. 

The principal question was whether the 
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failure to register a declaration under 2098 
C. C, of the death of Joseph Antoine Branlt, 
and identifying the legacy of the nsufruct 
under his nill vith the hypothecary charge on 
the immoveahle in the possession of McQanrey, 
barred the righta of the intervening party. 

The Court below declared the respondent to 
be proprietor of the usufruct^ and maintained 
the interrention. 

In appeal this judgment was confirmed, the 
Chief Justice, among other reasons, remarking 
that the non-registration of the death of Joseph 
Antoine Brault could not well be invoked by 
the appellant, because if he was not dead, she 
(appellant) could have no right. 

D<nUrt 4" Doutre for appellants. 

Lareau if Lebeuf for respondent. 



MoHTHiAL, June 21, 1879. 
Sir A. A. DoRioH, C. J., Monk, Sicotti, ad hoc, 

Rambav and Tisbibr, JJ. 

Hrs, appellant ; and Millet et al., respondents. 

Appeal — Procedure — Death of a retpondetU who 

had not appeared. 

A motion was made on the part of Joseph 
Hq8 Millet, who alone of several respondents 
had appeared, that inasmuch as the appellant 
bad not produced his reasons of appeal within 
the delay required by law, the appeal be 
dismissed. 

The appellant prayed acte of the production 
of the certificate of burial of Dame Lucie 
Bigne, widow of Alexia Peloquin, one of the 
respondents, and of the declaration that he 
cannot proceed on the appeal until the heirs 
take up the instance. 

Sir A. A. DoBioN, C. J. This was an appeal 
in which there were several respondents. One 
of them had appeared, and the others had let the 
c*se go by default. The respondent made a 
motion to dismiss the appeal, because the 
reasons of appeal had not been filed in time. 
The appellant, in answer, proves the death of 
one of the respondents, and says that this 
suspends all proceedings. But the contestation 
^«8 between the respondent who had appeared 
and the appellant ; the other respondents who 
had not appeared had nothing to do with this. 
The point was a new one, but the Court was of 
opinion that the death of a respondent who 



had not appeared did not interrupt the pro- 
ceedings between the appellant and the 
respondent who had appeared. Tho Court 
would give the appellant fifteen days to file 
his reasons of appeal, and the motion would 
be granted as to costs. 

Oeqffrion, Rit^fret, Arehambatdt j* Dorion for 
appellant. 

Mathieu j* Oagnon for respondent, Joseph Hus 
Millet. 



Canadian Mutual Firi Insuranon Co. (defts. 
below), appellants; and Donovan (plff. 
below), respondent. 

Insurance — Preliminary proqf-^Waiver, 

The action was for $4,000 on a policy of 
insurance. The appellants pleaded the fact that 
other insurances were effected on the property 
without notice to the company, absence of proper 
preliminary proof, and fraudulent overvaluation. 
The Court below held that the company got 
sufficient notice of the other insurances ; and 
that the objection arising out of irregularities 
in the preliminary proofe had been waived by 
the conduct of the company after the fire. The 
claim was maintained for $3,000, that being the 
proportion assessed upon the defendants. 

SiooTTB, J., after a full statement of the case, 
came to the conclusion that the judgment must 
be maintained, except that the amount must be 
reduced to $2,266.66. The whole value of the 
building was $6,800, and the appellants were 
liable for half of two-thirds of the value. 

Monk, J., dubitans, had great difficulty in con- 
curring. The preliminary proofs were not 
made in due form. It was strange that the 
plaintiff should come to Montreal to swear to a 
document before a magistrate here, when it was 
proved that there were magistrates in the 
neighborhood. The valuation, too, appeared 
to be exaggerated. 

DoBiON, C. J. There were only two points in 
the case. The Court decided that a company 
receiving preliminary proof, and with know- 
ledge of all the facts, joining in an arbitration, 
without having made any objection, waived the 
right to object, and could not raise the point 
afterwards. The other point was as to notice of 
the other insurances. It was proved that notice 
was given, but the agent made a mistake in 
supposing the insurances were on stock, instead 
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of on the building. The party could not Buf- 
fer by the error of the agent. The judgment 
would therefore stand, except as to the modifi- 
oation of amount. 

Lunn ^ Damdtan for appellant. 

Judahj WurteU j* Branchaud for respondent 



MoNTRiAL, June 24, 1879. 
Sir A. A. DoRioN, C. J., Monk, Ramsay and 

Cross, JJ. 
QoLDRiNo (deft, below), appellant; [and Th£ 

HooHiLAOA Bank (plffs. below), resiK>ndents. 
CapioB — Affidavit — Pertonal knowledge. * 

The appeal was from a judgment of the 
Superior Court, Mackat, J., April 5, 1879, 
rejecting the appellant^s application to qimsh 
the capias. In giving judgment the learned 
Judge assigned the following reasons : 

There are two petitions. First, to have the 
affidavit for eapi€U declared insufficient, and the 
order of the Judge allowing the writ declared 
to have been improvidcntly issued; that the 
defendant's arrest be declared illegal ; that he 
be freed, &c. By the second petition the 
defendant complains of the amount of bail 
ordered, and asks that it be reduced to $5,000. 

The first petition is in two parts — the one of 
law, the second mixed of law and fact. The 
first part claims that the affidavit does not show 
legal or lawful cause of action, nor a debt per- 
sonally due by defendant to plaintiffs ; that it 
does not appear by the affidavit in what place, 
or in what manner, the pretended indebtedness 
of defendant was contracted ; that the informa- 
tion alleged in the affidavit to have been 
received from J. S. Paquet was and is insuffi- 
cient to justify the making of the affidavit; 
that no demand of payment was ever made 
upon defendant in respect of the pretended 
debt set forth in the affidavit, &c. The second 
part of the petition repeats all that, and denies 
the truth of the affidavit's allegations, denies 
indebtedness of the defendant to the Bank, 
denies that the defendant ever intended to 
leave Canada with any intent to defraud; 
alleges that the defendant's transactions with 
J. S. Paquet were in the ordinary course of 
business ; that the only monies received from 
Paquet were $5,625 under the first sale to him 
by defendant, and $12,600 under the second 



sale, and not $12,600 under the first sale and 
$65,000 under the second, as in the affidavit 
falsely alleged ; that it is fidse that petitioner 
ever knew that Paquet was using any funds 
other than his own ; that the Bank has obtained 
possession of all the property acquired by 
Paquet from defendant, and is now enjoying it ; 
that the Bank has never asked pajrment from 
defendant in respect to any of the pretended 
matters and things referred to in the affidavit ; 
that defendant was arrested before by the Bank 
for the same causes, but they discontinned that 
arrest and defendant was ordered to be released 
from it, but the plaintiflb, without any new 
grounds of action, have again arrested the 
defendant, in fact before defendant had been 
perfectly freed from the first one discontinned. 
The affidavit in question is not one of the moet 
ordinary description, and the fieicts of the case, 
as we see at the end of it, are far from ordinary. 
It is fitting, therefore, to state the substance of 
the affidavit. [This is quoted, in part, below.] 
Does St. Charles' (Director of the Hochelaga 
Bank) affidavit show a legal cause of action 
against defendant ? I can't hold the contrary ; 
though now, after a long enquite in the caae, we 
see that St. Charles might have sworn more 
largely against both Paquet and defendant. 
The affidavit commences with charge ot per- 
sonal indebtedness by defendant, and ends with 
charge against him of having damaged plain- 
tiffs beyond $77,000. I think it shows a debt 
personally due by defendant; it states place 
well enough (Montreal). That a demand of 
payment on <[efendant was not made before his 
arrest, ought not to hurt; certainly in a case 
like this, ought not ; nor ought the affidavit to 
be held bad merely because of its reposing in 
part upon information from Paquet, the alleged 
confederate of defendant. Now passing to the 
second part, or the merits, of defendant's petition 
to annul the arrest, can the petition be allowed, 
seeing the proofs made ? Certainly not ; serious 
proofs are made against defendant. I do not 
want to hurt him needlessly, by a pronuncia- 
tion at this stage of the case, upon his own 
petition, more strongly than requisite, but can- 
not allow him to succeed upon his petition, 
considering his acts and deeds, and Paquet's, in 
combination with him, so disastrous to plain- 
tififs Bank. Paquet was known to be the 
plaintiffs cashier, the defendant was bound to 
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know that he only had limited authority ; for 
instance, he was bound to know that Paquet 
had no authority to buy lands for himself^ per- 
lonally, and to pay for them out of the bank's 
money and securities. It is, in my opinion, 
idle lor the defendant to say that he was 
ignorant that Paquet was using funds other than 
his own to pay defendant. The Courts are 
ssked to believe very improbable stories some- 
times, and incredible sometimes. The $10,000 
cheque of 26th September, the four bank 
diafts (orer $22,000 in amount), and the $4,800 
b^rdertau of Oct 2l8t, with what is proved about 
them, make appearances fatal to defendant's 
petition. Suppose Paquet not to support some 
of the affidavit's allegations, for instance, that 
Ooldring knew all the pajrments made to him 
to have been made with money dStoumS from 
the Bank, we have yet proof to show a limited 
amount of money so d£tourn( to have been had 
hj Ooldring, viz, the four drafts, the $10,000 
cheque and the $4,800 bordereauy and he ought 
not to be allowed to retain them. 

The case is a little embarrassed by the tact 
that Paquet has, since his arrest, given up to 
the Bank the very lands and mining rights 
acquired from Goldring; these cannot, fiairly, 
be said to be of small value, but of what value 
are they? It is periectly uncertain. Tet is 
the coftM to be set aside ? I can't see it. The 
land referred to, when it was given up, was 
really not Paquet's. He had used trust money 
to buy it, and the ^nk might fairly claim to 
follow their money into the land as into stocks, 
had he bought stocks instead of land. Paquet 
was only doing common honesty in giving the 
Bank the land bought with the money stolen 
from it. (See 1 Hovenden on Frauds, c. 13). 

The defendant may have rights, and has 
some, no doubt, derivable from the Bank's 
acquisition from Paquet of the lands alluded to, 
but what they are must be referred to another 
court. The Bank will probably hesitate to 
allow Goldring to take out of the lands to their 
prejudice, etc. He will pretend what he 
thinks best. I think, upon all that I have 
before me, that the eapitu was, and is, perfectly 
warranted. The petition is rejected with costs. 

Upon the petition to reduce the bail, consid- 
ering what is proved, and that the Bank ought 
not now fairly to have more bail than $36,800, 
instead of that originally ordered, but without 



finding, as prayed, that defendant owes the 
plaintiff nothing, or that the affidavit for co^mm 
is insufficient. 

Petition is granted to this extent, and defend- 
ant shall be allowed freedom on first giving 
bail in the usual manner to extent of $36,800. 

In appeal, 

Sir A. A. DoBiON, G. J. Art. 798 of the Code 
is in these words : « This writ (of capiat) is 
obtained upon an affidavit of the plaintiff, his 
bookkeeper, clerk, or legal attorney, declaring 
that the defendant is personally indebted to the 
plaintiff in a sum amounting to or exceeding 
$40, and that the deponent has reason to be- 
lieve, and verily believes, for reasons specially 
stated in the affidavit, that the defendant is 
about to leave immediately the Province of 
Canada, with intent to defraud his creditors in 
general, or the plaintiff in particular, and that 
such departure will deprive the plaintiff of his 
recourse against the defendant." Then, art. 
801 adds this : "■ If the demand be founded 
upon a claim for unliquidated damages, the 
writ of capicu cannot issue without a Judge's 
order, after examining into the sufficiency of 
the affidavit ; aud the affidavit in such case 
must state the nature and, moreover, amount of 
the damages sought, and the facts which gave 
rise to thorn, and the Judge may, in \m discre- 
tion, either grant or refuse the eapiaa^ and may 
fix the amount of the bail, upon giving which 
the defendant may be released." So that to 
obtain a capioB for damages it is necessary to 
allege, first, that there is an amount due; 
second, it is necessary to state the amount of 
damages sought, and the fiicts which gave rise 
to them ; and, after that, it is necessary to 
state that the man is about to leave the Pro- 
vince with intent to defraud his creditors. In 
the present case, the Judge to whom the original 
application was made was satisfied that the 
party was entitled to a capiat. The defendant 
complained of that order, and asked that the 
capiat should be quashed on several grounds, 
amongst others, because it was not alleged in 
the affidavit that the defendant, Goldring, was 
indebted to the Hochelaga Bank ; also, that it 
did not appear in what place the debt arose. 
The defendant went on toi traverse the allega- 
tions, stating that he is really not indebted to 
the Hochelaga Bank as alleged ; that he was 
not about to leave the Province of Canada with 
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intent to defraud, &c. The affidavit was made 
by Mr. St. CharleH, President of the Hochelaga 
Bank. The first allegation meets exactly the 
terms of Art. 798. Then, as regards the in- 
debtedness, it was necessary to see whether the 
reasons assigned for the indebtedness were in 
accordance with Art. 801. It had been con- 
tended that throughout the whole of the 
affidavit Mr. St. Charles never spoke positiTcly 
as to the focts upon which the demand was 
based ; that he spoke of his belief only. The 
affidavit was very long, and in most of the 
allegations the President speaks of the infor- 
mation which he received, but in one or 
two allegations he swears positively to his 
knowledge. 

*' Que chacune de cee dites sommes de $12,500 et de 
$65,000 out 6U illdgalement, fraadiileUBement et 
f^lonieusement d^touro^ d* la dite demanderMset 
en la dite cit^ de Montr^l, par le dit Jean Salem 
Paquet, vers I'^poque de la paflsation des deux octee 
BU0-dits, pour en faire le paiement au dit d^fendeur, 
qui savait que lea dits aivents dtaient frauduleuse- 
ment d^toum^s de la dite Demanderease, suivant los 
informations croyables que le dit d^posant a eues 
k ce eujet du dit Jean Salem Paqueti dana lea limites 
de la Province de Qu6beo ; le tout hors de la connaia- 
aanco de la demandereaae et d'aucun de oea officiera 
qui viennent aeulement de d^ouvrir cea choaea." 

The affidavit further alleged : 

** Que le dit d^poaant eat oroyablement informd par 
le dit Jean Salem Paquet, quo le dit d^fendeur, Henry 
William Goldring, avait, k T^poque doa paiementa qui 
lui ont 6t6 faita en vertu dea deux aotea eua-r^it^, 
raiaon de aavoir que cea paiementa lui ^taient ainai 
faita au moyen d'argent que lui, le dit Jean Salem 
Paquet, ddtoumait frauduleuaement de la dite de- 
mandereaae ; que le dit Jean Salem Paquet a m6me 
avou6 au dit d^posant, qui a toutea. raiaona de le 
croire, et le eroit vraimont, qu'il (le dit Jean Salem 
Paquet) avait, avant de faire au dit d^fendeor un der- 
nier paiement aur le prix d'aohat dea dita terraina 
miniera? repr^ent^ k ce dernier qu'il aerait de court 
iahort) dana aa oaiaae, (parlant de aa caiaae oomme 
caiaaier de la banque demandereaae*) pour r<^tat du 
trente et un Ddcembre dernier, que lui, le dit Jean 
Salem Paquet, aurait alora beaoin de $25»000 pour faira 
balancer aa oaiaae, et que le dit d^fendeur lui aurait 
alora promia de lui faire Tavanoe de cette aomme, 
dana le but d'obtenir oe dernier paiement qui lui fQt 
effectivement fait. 

*^ Qui le dit d^fondeur ^tait prdaent au bureau de la 
dite banque demandereaae loraqu'une grande partie 
dee dita argenta dtaient pria dana la voilte de la dite 
banque, par le dit Jean Salem Paquet, pour le payer 
au d^fendeur, le tout auivant lea informationa du dit 
Jean Salem Paquet. 

"Que par lea faita oi-deaaua mentionn^ le dit 
d^fendeur a oauad ^ la demandereaae, aua-dite, dea 
dommagea pour plua de aoixante et dix-aept mille, 
cinq cents piaatrea courant." 



Here the allegation was positive, according 
to the requirement of the Code. 

There was another pretension, that Qoldring 
being indebted to Pftquet, the bank had a right 
to capiat Qoldring in the same way as P^uet 
might have done : — " Que le dit deposant est 
en outre croyablement informe que le dit 
ddfendeur est endetti envers le dit Jean Salem 
Paquet en une somme de $13,000, par suite de 
ce qu'il ne setait en position de livrcr que 
quatre-huiti^mes au lieu de cinq-huiti^mes des 
dits int6rdts et terrains miniers meationnte dans 
Facte en dernier lieu sus-meutionne, et que la 
demanderesse seiait bien fondle h se pourvoir 
contre le dit defondeur pour cette dite somme, 
comme etant aux ou exer^ant les droits du dit 
Jean Salem Paquet, ledebiteurde la dite banque 
demanderesse." This pretension was not well 
founded. But the other allegations were suf- 
ficient, especially in consideration of the fact 
that the affidavit was by the President of the 
Bank, who could not know all the facts per- 
sonally. 

Ramsat, J., considered that the affidavit 
though weak, was, in one of the allegations 
quoted, sufficiently positive to save it. 

Judgment confirmed. 

Davidtouy Monk j* Crou for appellant; E. 
Carter^ Q.C.^ couusel. 

Beiqut j* Choquet for respondent \ W. H. Kerr^ 
Q.C.J counsel. 



GoLDRUfG, api>ellant ; and Tbk Hochklaoa Bank, 

respondent. 

Capiaa — Appeal, 

The appellant moved for leave to appeal to 
the Privy Council from the judgment noted 
above. 

Monk, J., thought it was an interlocutory 
Judgment. 

Davidaon, Q,C. The appeal to this Court was 
de piano. 

DoRiON, C.J. It is a new point-, as no appeal 
to England has ever been granted, that I cau 
remember, from a judgment rejecting a motion 
to quash a capiat. But as there would be less 
harm in granting the appeal than in refusing it 
under the circumstances, we will allow the 
appeal, and leave it for the Privy Council to 
determine whether an appeal lies from such 
judgment. 

Leave to appeal granted. 
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TRAIKINO FOR THE BAR AND BENCH. 

As a considerable number of candidates have 
lately been presenting themselves for admission 
to the study and the practice of the law, it may 
not be inopportune, in this vacation season, to 
give some extracts from a recent address on 
thesabject by a Judge of lengthened experience. 
Mr. Justice Miller has occupied a position on 
the bench of the Supreme Court of the United 
Stites for seventeen years, and if length of 
nervioe has produced a slight tendency to gossip 
about himself, the reminiscences and hints of 
the learned Judge are none the less interesting 
on that account. Mr. Justice Miller belonged 
to the bar of Iowa, and it is from an address 
delivered before the bar association of that 
State, on the 13th of May last, that we quote. 

After a compliment to the bar of Iowa on 
their professional zeal and energy, Justice Mil- 
ler proceeds : 

"There is, however, a disadvantage under 
which yon labour in this comparison, which 
has forced itself upon my observation, and of 
which, as you are possibly unconscious, I may 
be able to do you a service by faithfully dis- 
closing it 

«It is difficult to find a single word to 
express what I mean, but, if I must select a 
word, I should say your Eastern brethren, taken 
M a whole, are your superiors in training. 

"- They do not know more than you do, but 
they use what they do know with more skill. 
Their materials are better arranged. Their 
forces are better marshalled. Their resources 
tre better culled and sifted, and the results pre- 
Rented to the court in a more methodical order, 
and, therefore, better and more readily appre- 
hended. 

'^This is the result of careful discipline, as 
much so as the most eifective use of an army 
is based on the perfect discipline of the soldier. 
As the most brilliant military genius cannot 
handle with assured success a raw and undisci- 
plined army, so the most learned lawyer will 
be unable to avail himself of his treasury of 



knowledge until he has trained himself to the 
skilful use of that knowledge in its practical 
application to the business of the courts. 

'« You will perhaps be surprised when I tell 
you that the ablest lawyer of this or any other 
bar, when he is for the first time appointed a 
judge, ha9 to learn hU trade^ as much as the 
mechanic's apprentice. Of course I do not 
mean by this that he has to learn the law, for 
I am supposing him to be learned in the law. 
But what the apprenticed mechanic learns of 
his master is not the science of mechanical 
forces, at least not mainly that. What he does 
acquire in that -apprenticeship is skill in the use 
of his tools. This is precisely what I am saying 
of a new judge. Let me illustrate this from my 
own experience, for it is closely related to 
training in a lawyer. It is in fact the same 
thing. I am very sure that it does not take me 
half the time now that it did at first to elimi- 
nate from a complex case presented to me for 
decision what is irrelevant or immaterial, and 
to ascertain the point of conflict necessary to 
be decided. And this is equally true whether 
the contest be one of law or of fact, or both. 
By practice and attention I can listen to a law- 
yer read a document offered in evidence, pass 
with him lightly over the formal parts of the 
instrument, and when he comes to the vital 
matter, the few words, perhaps, which alone 
touch the issue, I catch their precise meaning, 
and if I do not get that clearly I stop him there 
until I do. It is rare that I need go over that 
instrument again. So I have acquired, I hardly 
know how, except by pmcti^e — by training — 
the faculty of taking an immense record of 500 
or 1000 pages, and turning at once to the 
material parts, whether of pleading, of evidence, 
or whatever it may be, and in one-third the 
time it took me when I first went on the bench, 
I gather the materials for my judgment without 
digesting a mass of useless chaff. 

« 8o of briefs of counsel. A judge who for 
the first time has presented to him in an impor- 
tant case one of those things called by way of 
joke, I suppose, a briefs of 100 or 200 pages, 
with citations of authorities under twenty 
heads, taken indiscriminately from a digest, is 
appalled. But the practiced judge soon gets 
the ear-mark by which he recognizes the cases 
which are in pointy and those which are not, 
and gives his earnest attention to the former. 
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" In short he leams how to handle the tools 
bj which his judgment is fashioned. If thisb^ 
true of the labours of the judge, how much 
more is it so of the lawyer? 

" The practice of the law is an art. There is 
no question that, like painting or sculpture, 
there is necessary to its perfect attainment a 
certain native genius for its pursuit. But this 
does not mean, as in those arts, imagination, 
taste, a delicate sense of beauty In form or 
color. In the law a much more useful, and a 
much more common quality, is the native foun- 
dation of success. It is a sound judgment, a 
clear head, a strong development of the reason- 
ing faculty, a capacity to reduce all propositions 
to the test of sound logic, without regard to 
the syllogisms of Aristotle or Whately, and 
independent of rhetoric as a science or an 
embellishment. 

<< But this natural faculty, like all other gifts 
of nature, is susceptible of vast improvement 
in its use by cultivation, by polish, and, above 
all, by training. 

<<I confine myself, for the present, to the 
latter. And by this training I mean the exer- 
cise of the fiEkCulties in the best mode possible, 
of presenting your case to the tribunal which 
must decide it ; I mean the restmint which use 
enables you to impose on an exuberant imagi- 
nation, the caution which experience teaches, 
of careful statement and safe movements, the 
courage which familiarity inspires in battling 
for the right, and, above all, the skill which is 
acquired by constant observation, practice and 
correction in setting forth your case in the 
strongest light and the most inviting aspect. 

<< It is a very common error, when a lawyer 
has adroitly made an unwilling witness tell the 
truth ; or more frequently, when he has made a 
telling argument to court or jury, delivered 
with a captivating ease and grace, for the ordi- 
nary listener to imagine that it cost no labour 
or trouble. I have heard men who had the 
sense and taste to admire such a speech, 
declare in the utmost good faith that they were 
themselves intended by nature for lawyers, 
because they caught with such readiness the 
force and beauty of the argument, and saw with 
clearness the proposition it sustained. But the 
experienced opponent, or the observing judge, 
could see without difficulty that the apparently 
artless impromptu address was the perfection of 



art itself, concealing the long and labonoos 
study previously given to the case, the carefal 
and systematic mode of presenting it, deter- 
mined on before the orator had opened his 
mouth. All the important propositions ma- 
turely considered, and in the critical exigency 
of the argument, the very words selected ia 
which it is to be expressed. 

" All this is the result of training, of constant 
and thoughtful criticism on your own style, of 
careful preparation for every occasion ; of a 
review, after the effort is over, of the manner in 
which it has been made, and a considerate 
resolution to profit in future by any failure or 
defects that may be discovered. 

<< Let me give you at once an illustration of 
what I mean, and an example for your guidauce. 
It is a story told me of Mr. Webster by the 
late Benjamin R. Curtis, formerly a judge of 
the Supreme Court of the United States. He 
said that quite early in his professional life he 
had been employed as a junior counsel to Mr. 
Webster, in an important case. A consultation 
being necessary, Mr. Webster invited bimto 
call at his office at as early an hour after day- 
light as he could find convenient. When he 
arrived he found Mr. Webster, with the 
papers on the table before him, a pen in hand, 
and several sheets of paper written over. * I 
am very glad to see you,' said Mr. Webster : 
< I have been taxing my brain for the last five 
minutes for the proper word in the sentence I 
am just writing, and can't call it up. Perhaps 
you can assist me.' After some suggestions 
the proper word was found, to Mr. Webster's 
delight, and the consultation proceeded. 

*< It is no wonder that Mr. Webster's addresses 
are the models commended to youthful orators 
to-day, or that when delivered with scarcely a 
gesture or a movement, beyond the expression 
of those deep-set eyes, and a fiice in which 
intellect seemed enthroned, they should have 
moved the hearts of his hearers and convinced 
their judgments as no other man of his day 
could do. 

^ In this fiimiliar talk to the bar of my own 
State, I cannot pass the name of Judge Curtis, 
having once called it up, without an obser- 
vation or two on that remarkable man, which 
will be found to illustrate the tenor of my 
address in the same manner that the anecdote 
of Webster doos. 
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"In all ages and countries, since letters 
hire enabled the race to presenre human 
tiadiUoD, men have been singled out as 
rtuiding without rivals in their peculiar fields 
of exerti(m. Demosthenes and Cicero, as the 
omtors of Greece and Rome, are of this class ; 
Lord Hansfleld, as a common-law Judge, and 
Lord Hardwicke, as the master builder, if not 
the founder, of our system of equity juris- 
pTodence, are, in my opinion, entitled to the 
same pre-eminence among Englishmen. Ers- 
kine, though a sad fiiilure as Lord Chancellor, 
is, bejond all question, the first advocate that 
English or American history has to exhibit. 
I mean first, as standing on a pinnacle no 
other adifoeiUe, merely as such, has ever 
niched. 

"In this sense I pronounce Benjamin R. 
Curtis the first lawifer of America, of the past 
or the present time. I do not speak of him as 
a jorist, nor as a judge. I do not speak of him 
M an advocate alone or specially, nor as a 
couneellor ; I speak of him as a lawyer, in full 
practice in all the courts of the country, State 
and National ; as engaged in a practice which 
embiaced a greater variety of questions of law, 
and of fact, than is often to be found in one 
man's experience." 

After ccnnparing Curtis with Pinckney and 
Webster, Justice Miller proceeds : — 

*^ Now for the application of this episode to 
the general course of my remarks. Judge 
Curtis was not a man of brilliant talents, 
though possessed of a vigorous intellect. He 
was in no sense a striking speaker. Neither 
hii figure nor his gesture was commanding. 
He has no celebrity as a sayer of witty things, 
as Choate has, nor any of those grand sentences 
conveying a profound thought in undying 
words, as Webster has. 

" It is, therefore, clearly to be seen that his 
soperiority as a lawyer was mainly due to the 
depth of bis learning in the law, his capacity 
for discovering the principles involved in a 
case, and the training and discipline of his 
mind and habits. In the mere learning of 
the law he undoubtedly had his equals, possibly 
lus superiors, among his contemporaries and 
rivals. But in careful, skilful, unceasing 
training, in mental, moral discipline, such as 
the athlete receives at the hands of his trainer, 
I doubt if any one approached him. There 



were no hasty preparations for trial, leading to 
surprises and discomfiture. There was no de- 
fective pleading discovered too late for profitable 
amendment. There were no slovenly briefe 
patched up at the last moment, nor unwise 
citations of authorities dangerous to his case, 
because carelessly read or not read at all. 

" If an oral argument was made, it was the 
perfection of system and classifioation. Every 
thing was considered and adjusted to its right 
place for delivery, and so presented as to leave 
no occasion for repetition. The substance of 
what should be said was thought over so often, 
and the force of the very words to be used in 
some places so well considered, that no gaps 
were left in the argument, through which his 
opponent could enter the wall of his defences 
with a troop of cavalry. It was as hard to 
follow him as it was dangerous to precede him. 
Of course, like all lawyers, he would lose a 
cause where law and right were against him. 
But I presume that in his later years, in tact^ 
as soon as training and experience had devel- 
oped the full measure of his ability, no man 
ever felt that his case was lost for want of the 
best possible presentation of its merits, when 
Curtis was his lawyer. 

" Before I pass from the memory of this 
most eminent man of our profession, whose 
example, if I have succeeded in winning your 
earnest attention to it, is sufficient to redeem 
all the fiiults of this unpretending address, 
I cannot forbear one other remai'k worth your 
serious consideration. He rarely found it 
necessary, in an argument in the (Supreme 
Court of the United States, to occupy over 
forty minutes, and I recollect only two cases 
in which he spoke beyond an hour. This was 
the result of the perfect use of language, and 
power of clear presentation of his case, arising 
from the training and discipline, which it is 
my desire to enforce upon your attention." 
[To be ooncluded in next issue.] 

Wbat 16 IN ▲ Namb? — In the Georgia divorce 
case of Stanridge v. Dulcinia Stanridpe^ 31 Ga. 
223, the judge concludes his opinion thus: 
" Without intending to reflect upon the wife in 
this case, for I take it for granted that the 
libellant is to blame, still I warn all plain men 
against marrjdng women by the euphonious 
names of Dulcinea, Felixiana, etc. — these 
melting, mellifluous names will do for novels, 
but not for every day life." 
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HOTES OF CASES. 

COURT OP QUEEN'S BENCH. 

MoRTUUL, Jane 21, 1879. 
Sir A. A. DoRiOH, C. J., Monc, Bamsat, Tissm 
and Cbob% JJ. 
Leb Cunfi IT Marguillxirs dk l'CEuyrb it Fa- 

BBIQVR Dl LA PaROISSI DB 8t. CLftMRNT DR BlAD- 

HARH0I8 (pllb. below), Appellants, and Robillard 
(deft, below), Respondent. 

Procedure — JudffmefU ordering aeeourU — Execution. 

A question of procedure was raised bjr this 
appeal, the point being whether an execution 
could be issued de piano on a judgment in ap- 
peal ordering an account, where the account 
was not duly rendered within the 30 days al- 
lowed by the judgment to render the account. 

The judgment In appeal, ordering the respon- 
dent to render an account, was as follows: 
« Condamne le dit defendeur, k rendre, sous un 
d61ai de trente jours, de la signification de la 
copie de ce jugement, un compte en bonne et 
due forme en lamaniere voulue par la loi, et d^- 
ment asserment^, de toute son administration 
comme liaiguillier en charge comme susdit, 
de la dite Paroisse de St. Cldment de Beauhar- 
nois, pour Tannic mil huit cent soixante et treize, 
toblissant toutes les sommes qn'il a revues, 
celles qu'il a payees, et toutes les sommes dont 
il est redevable ou comptable envers les de- 
mandeurs, et resultant d'aucun acte on omis- 
sion de sa part dans sa gestion et administra- 
tion des affiiires de la Fabrique de la Paroisse 
de St. C16ment de Beauhamols, en sa dite qua- 
lit6 de Maiguillier en charge, et de produire 
avec tel compte tons re9us, documents et pieces 
justificatives s'y rapportant, sinon et faute par 
lb dit d6fendeur de satisfiure k tout ce que des- 
sus dan» le dit dSlai de trente joure^ il sera con- 
traint de payer aux dits demandeurs une somme 
$1,333.30, et ce par toutes voles que de droit, 
pour leur tenir lieu de reliquat de compte, avec 
int^rdt," etc. Judgment^ 16 March, 1877. 

On the 1st Itfay, 1877, the respondent produced 
an account, which was rejected on motion (July 
7, 1877) as irreguhur, (21 L. C. Jurist, 122). Be- 
fore this judgment was rendered, the appellants 
had asked for provisional payment of the 
amount shown to be due by the account ren- 
dered. 



On the 23rd July, 1877, the respondent filed 
a new account, which on the 21 st of October, 
1877, was also rejected on motion of appellants. 
On the 3rd Nov. 1877, the appellants took out 
an execution on the judgment in appeal, and 
respondent filed an opposition. On the 29th 
Nov. 1877, the respondent, with the pennission 
of the Court below, produced a new account 
On the 28th Dec. 1877, the Court below dis- 
missed the opposition, and maintained the exe- 
cution. 

In Review, (Torrance, Dorion, Rainville, JJ.) 
this judgment was reversed and the opposition 
maintained, for the following reasons : 

'< Consid^rant qu'il y a erreur dans le dit 
jugement du 28 d6cembre, 1877, et notamment, 
consid^rant que lorsque I'Opposition du dit Op- 
posant a ktk produite, le dit Opposant 6tait en 
d^fiiut de s*^tre conform^ au jugement de la Cour 
du Banc de la Reine en date du 16 Mars, 1877, 
et de celui du 16 Novembre de la mdme annte, 
accordant au dit Opposant un nouveau dilai poor 
produire son compte, mais que depuis la produc- 
tion de la dite Opposition, et avant la contesta- 
tion par les demandeurs, 11 aobtenu une exten- 
sion de d61ai de cette Cour pour produire le dit 
compte, et qu'il a produit tel compte dans le 
d61ai ainsi 6tendu, lequel compte 6tait dibattn 
par les demandeurs, et que le litige sur la con- 
testation li6e entre les parties & ce sujet est 
encore pendant, et que par consequent il n'y a 
pas lieu pour les demandeurs k oontraindre le 
defendeur k payer cette somme de $1,333.30, 
courant, mentionn^e au Bref d'ex6cution en cette 
cause, Casso et annule le jugement dont on de- 
mande la Revision, et procedant k rendre le 
jugement qu'aurait dfi rendre la Cour Sup^rieure, 
maintient la dite Opposition, mais sans frais, et 
condamne les demandeurs aux d6pens en BSri- 
sion distraits, etc ^ 

The appeal was from this judgment 

Monk and Tissibr, JJ., (dite,) were of opinion 
that the judgment should be reversed, on the 
ground that the judgment in appeal, not having 
been obeyed within the thirty days, became 
executory. 

The majority of the Court held that the judg- 
ment in appeal could not be executed de plmo^ 
and confirmed the judgment, but the coneidiranU 
were modified. The judgment reads as follows : 

«< Consid^rant que par le jugement rendu le 
16 mars, 1877, cette Cour a condamn§ rintim6& 
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randre auz appelants sous un d61ai de 30 jours 
de la signification de ce jugement un compte de 
Bon administration oomme marguillier en charge 
de la paroisse de St. Clement de Beauhamois, 
pour I'ann^e 1873, et a ordonnd que fiiute de le 
fiiiie dans ce d61ai de 30 jours, le dit intimd fut 
contmint & payer auz appelants la somme de 
$1^33.33, et oe par toates yoies que de droit 
pour tenir lieu de reliquat de compte ; 

'' £t consid^rant que ce d61ai de 30 jours pour 
rendre compte n'^tait qu'un d61ai comminatoire 
qui ponyait 6tre prorog6 en vertu de Tarticle 
522 O.P., not seulement par cette cour, mais 
encore par la oour sup6Tieure, et que de fait ce 
dftlai a 6t6 prorog6 par la cour sup^rieure, et que 
deux Gomptes ont 6t6 prodults par PintimS, sur 
le premier desquels les appelants ont obtenu 
cootre rintim6 une condamnation par provi. 
sion pour la somme de ^83.41 par jugement du 
18 Mai 1877 ; 

" Et consid6nmt que les appelants n'ont pas 
&it dtehoir Pintim^ des d61ais qui lui ont hU> 
acoord^e tant par cette cour que par la cour 
sop^eurepour produire son compte, et qu'iis ne 
poQTBient prendre un ezecutoire de piano pour 
lemontant du Jugement du 16 Mars 1877, sor- 
ioat aprte ayoir obtenu une condamnation pro* 
▼isoire par le jugement du 18 mai, 1877 ; 

^ Et considerant qu'il n'y a pas d'erreur dans 
le jugement rendu le 28 f6vrier, 1878, par trois 
JQges de la cour sup^rieure siegeant, k Montreal, 
«n reyision ; 

"Cette cour confirme, etc." 

Duhamel^ Pagnuelo j* RainvilUf for appellants. 

Doutref j* DotUre for respondent. 



PuroBT (plff. below), Appellant, and Rodobbs 

et al. (opposants below). Respondents. 

Proeedun — Lien Jor woffee on tooU, 

The main question raised in the cause in the 
lower Courts was whether the property of the 
respondents, used by the defendant in manu« 
Suturing stone in a quarry, under a contract 
with respondents, was affected by a lien, in 
<&Tour of defendant's workmen, for the amount 
<tf their wages. 

The judgment of the Superior Court held 
tltttthe property was charged with a lien. But 
^8 judgment was reversed in review, (1 Legal 
NiVB, 232 ; 22 L. C. Jurist, 70), and It was held 



that the workmen had no privilege for their 
wages on the tools used in quarrying, especially 
as it appeared that the tools and the quarry 
were not the property of the person who 
employed the workmen. 

The plaintiff^ Prevost, having appealed, the 
judgment was reversed. 

Monk, J., {diss.) agreed with the judgment in 
review, that there was no lien on the tools. 

The majority of the Court, without pronounc- 
ing on the question of lien, held that the 
judgment in Review must be reversed, because 
the respondents, having given a bond to produce 
the articles seized, to satisfy the judgment to be 
rendered, could not, after the seizure had been 
declared good, set up any claim to defeat the 
judgment, without complying with the condition 
by producing the effects seized, or the value 
thereof. Two judgments in Louisiana were 
cited:— 16 An. Louis. 125; 17 ib. 314. The 
judgment was as follows : — 

<< Cousid6nint que les intim6s ont obtenu la 
possession des articles saisis en cette cause, 
savoir : < One lot of cut stone measuring about 

< 120 yards, one large lot of rough stone, one 

< large derrick with ropes, pullies and all appa^ 
<Fatus complete, and horse power, and one 

< horse power incomplete', sur un ordre de Vun 
des juges de la Cour Sup^rieure donn6, le 23 
fevrier 1877, sur leur requite et k la condition 
qu'iis donneraient des cautions jusqu' k concur- 
rence du montant de Taction du demandeur, et 
consid6rant que le demandeur, ayant obtenu 
jugement contre le d6fendeur le 12 Sept. 1877, 
par lequel jugement la saisie^rrSt avant juge- 
ment fiute k la poursuite du dit demandeur a 
et6 d6clar6e bonne et valable ; 

i< £t con8id6rant que les dits intim^s, qui ont 
contracts I'obligation de rapporter les effets 
ainsi saisis, ne peuvent, avant d'avoir rempli 
Tobligation qui leur a 6t6 impos6e par ordre de 
la Cour Sup6rieure, contester la propri6t6 des 
dits effets apr^s que la saisie^rrSt a M d6- 
clar6e bonne et valable, sans au prtelable rem- 
plir la condition sous laquelle ils ont obtenu la 
possession des dits effets, en les rapportant 
devant la cour, ou en en rapportant la valeur 
jusqu'& concurrence de la creance du dit de- 
mandeur ; 

« Et considerant que Popposition des dits in* 
tim6s, par laquelle ils r^clament la propri6t6 
des dits effets, est mal fondee, et qu'il y a erreur 
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dans le jugement rendu par la Cour Superieore 
si^geant en revision, k Montr6al, le 30 jour de 
Mars, 1878; 

« Cette cour casse et annnle le dit jugement 
du 30 Mars, 1878, et procMant a rendre le juge- 
ment qu'aurait dd rendre la dite cour de r6vi- 
sion, renvoie pour les raisons ci-de^sus Toppo- 
sition des dits opposants, et condamne les dits 
opposanto k payer k I'appelant les frais enoourus 
tant en cour de premiere instance qu'en rdvislon 
et sur le present appel." 

Coundf Oirauardj WurUle j* /SSezton, for appel- 
lant. 

Ahhotty Tait, Wother^»oon ^ AbboUj for respon- 
dents. 



Natioval Ihsdrakoi Co. (plfis. below). Appel- 
lants, and Hatton, (deft, below), Respondent. 
Company — Shareholder — Call*. 

The action was against a shareholder for calls. 
In the Court below, the action was dismissed on 
a question of law, viz., because the subscriptions 
of stock of two shareholders had been reduced 
on the subscription book after the respondent 
subscribed his shares, and the calls being made 
against these shareholders on the reduced 
amount had not been equally made. 

In appeal, the judgment was reversed, the 
Court not differing from the principle that the 
call must be equal, but holding, on the evidence, 
that << respondent hath failed to prove that the 
calls made by the company, appellants, were 
either illegal, partial or unjust." 

Oilman ^ HolUm for appellants ; S. Bethune, 
Q. C.f counsel. 

J. L. Morrit for respondent ; T. W. Ritchie^ Q.C.j 
counsel. 



BoBiBT (deft below), Appellant, and Vautbin 
(piff. below), Respondent. 
Imputation qf payments. 
The only difficulty in the case was as to the 
imputation of certain payments on account. In 
1842, Boston sold a property to appellant and 
brother for £126. Respondent becaine surety 
for the price, and in 1847, a judgment was obtain- 
ed by Boston against appellant and respondent 
for £145, with interest on £125 from 17th April, 
1846. In 1848, the respondent paid Boston and 
obtained a subrogation of his rights. Thereupon 



he caused a eaUie-arrtt to be issued, attaching 
moneys in the bands of tien §ami, and $38 
costs were incurred. 

In 1849, Yautrin received a payment on ac- 
count of $33333, and a year later, another sum 
of $150. The appellant's pretention was that 
the payments on account, as no imputation 
was made by the receipt, should be imputed on 
the interest-bearing debt of £125, which the 
debtor had the greatest interest in paying. (C.C. 
1161). 

The judgment in first instance having soa- 
tained this pretention, the case was taken to 
Review, and there the judgment was reformed, 
the payments on account being imputt^ on the 
whole amount paid by respondent to Boston, 
including interest and costs, and judgment 
going for the balance, with interest to Ist Au- 
gust, 1866, before the Code, and for five years 
after the Code. 

The judgment in Review was affinned. 

Laeoste # Qlohentky for appellant. 

Dtthamely Paqnuelo # RainoUUy for respondent. 



Stanton (plff. below), appellant, and Thb Horn 

iNsuRANca Co. (defts. below), respondents. 
Inturanee — Proqf <^ lou. 

In June, 1867, appellant made an advance of 
$2,150 to one Ruston on the collateral security 
of a warehouse receipt for 480 btflrrels of Atlan- 
tic brand coal oil^ stored in Middleton shed No. 
1. About the same time an insurance was 
effected on the oil with the respondents, who 
issued a receipt for the premium, but no policy. 
Across the receipt were written the words, <<lo68 
if any, payable to O. W. Stanton" (appellant), 
signed with the initials of the agent of the 
Insurance Company. A fire occurred August 
1 7th following, and the action was by Stanton 
for the amount insured. 

The only pleas which require to be noticed 
were, Ist. That Ruston, who was the person 
insured, never gave notice of loss, as required 
by the policies in use by the Company ; 2d. 
That the warehouse receipt was fraudulent and 
fictitious, and that there was no oil in the shed 
to represent it. 

In the Court below, the action was dismissed 
on the first ground, vis, tliat the notice of loss, 
which, it was proved, was given to the company 
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by Stanton, could not avail as a notice within 
the conditions of the ix>licy, since Rnston was 
the person insured. 

In appeal, 

HovK and Tissibr, JJ., (dist.) thought the 
jodgmcnt should be reversed. The Court here 
was unanimously of opinion that the ground 
assigned by the Court below for dismissing 
the action was not well founded. But the 
majority of the Court were ol opinion that 
it was not made out that the oil was in the 
shed at the time of the fire; therefore the 
insared sustained no loss, and the judgment 
should be confirmed on this ground. The 
question arose, as to the party on whom the 
boiden of proof lay. As a &:enoral rule it was 
the insured who had to prove the loss. But, 
under the circumstances, the judges in the 
minority were inclined to believe that it was 
the duty of the insurers to prove that the oil 
was not there. They appeared to have attempt- 
ed to make such proof, and had failed. 

Bambat, J., for the majority of the Court, 
said the judgment could not be sustained on 
the ground that due notice had not been given. 
Though Ruston was the party insured in one 
sense, yet the acceptance of the transfer on the 
receipt was an acceptance of the new owner as 
the party really insured; and under the cir- 
cumstances Stanton was in a position to give 
the notice required. But the action must fail 
upon another ground — that it was not proved 
that the oil existed. It was for the insured to 
show that tlie object insured really existed. 
This had not been done. On the contrary, it 
speared from the evidence that oil of the 
brand in question was not in the shed. On 
this ground the judgment must be confirmed. 

AbboU, Tatty W^hsrtpoon j* AhhoU, for appel- 
lant. 

S, Carterj Q, C, for respondent. 



L1WI8 MoLkod (deft, below), Appellant, and 
Tbi Eastibn T0WHBHIP8 Bank (plfis.. below), 
Respondents, 
i^u&nce — Pfomittory NoU — InUreated WUneu. 

The action was against Lewis McLeod and 
Donald HcLeod on a note made by Donald 
McLeod, endorsed by appellant, and then en- 
dorsed by one Buck (not sued). 



Plea of appellant, supported by affidavit, that 
the signature ** Lewis McLeod," on the back of 
the note was a forgery. This plea was maintain- 
ed and the action dismissed. But in Review, 
the judgment was reversed, and the action main- 
tained. 

Sir a. a. Dorion, C. J. The appellant raised 
pointedly the question that Buck was an incom- 
petent witness because he was interested. Under 
2340 C.C, in all nuitters relating to bills of 
exchange not provided for in the Code, recourse 
must be had to the laws of England in force 
on the 30th May, 1849. The law of England, 
as it existed at that time, had therefore to bo 
consulted. Before 1843, the law of England 
rendered incompetent as witnesses all persons 
who were interested in the suit. But in 1843 an 
Act was passed which rendered interested per- 
sons competent, with a few exceptions, one of 
which was: «any person in whose immediate 
and individual behalf any action may be brought 
or defended, either wholly or in part." The 
action here was not brought in the immediate 
behalf of Buck, within the meaning of tliis 
exception. He was in no other position than a 
garantj and was a good witness. Of course, his 
evidence was open to suspicion, because he was 
interested, and the evidence of another disinter- 
ested witness would be taken in preference to 
his. But iiere the evidence of Buck was corro- 
borated, and the judgment being correct, should 
be confirmed. 

RamsaV) J., concurring, would not be inclined 
to say that Buck was disqualified as a witness 
unless the Bank had taken the action with his 
guarantee for the whole affair. The test was 
whether Buck had to pay for this suit. This 
not proved. Therefore the Bank had a right to 
Buck's evidence. 

Monk, J. All that the Court holds is this : 
that in an action against the maker, the endorser 
may be a witness. 

J. Colder for the appellant. 

Brooktj Camirand ^ Hurd for the respondents. 



Chbvaliir (plff. below). Appellant, and Cd- 
viLLiEB et al. (defts. below), Respondents. 

Succeation — Dower, 
This action was brought in the court below 
by the appellant as universal legatee of his wife, 
Marguerite Fran9oise CuviUier, the daughter of 
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Aasttn Guvillier, junior, by his fiist marriage 
with Sarah Hay, and the conclusions prayed for 
an account to be rendered by the respondents, 
together with the Marquise of Bassano, of their 
administration personally or by delegation, of 
the property of the said Marguerite Fran^ise 
Cuvillier from the date of the closing of the 
community of property between the said Austin 
Cuvillier and Sarah Hay (24th November, 1871), 
up to the bringing of the action (1st December, 
1876), and that in default of rendering such 
account, the defendants be condemned to pay 
the plaintiffthe sum of $185,659.38. Moreover, 
that certain immoveable property described 
in the declaration be divided or sold, so that 
plaintiff may obtain his share as representing, 
as to one-half, Sarah Hay's right of succession 
and dower in the said immovable property, 
together with the JruiU ei revenui from the 
opening of the said succession and dower. 

The rights of succession and dower referred 
to are the rights of the children of Sarah Hay in 
the property left by their grandfiither and grand- 
mother, the late Honorable Austin Cuvillier, 
and his wife, Dame Marie Claire Perrault, which 
vested in them as representing their mother's 
share in the community of property with her 
husband, and as her heirs generally. The chil- 
dren of Sarah Hay made no claim as heirs of 
their fiither, but on the contrary alleged that 
they had renounced his succession. 

The respondents demurred to that part of the 
action which relates to all the immovable prop- 
erty in question, with the exception of two lots. 

In the first place they said that as to the im- 
movable property claimed by way of dower, the 
children of Sarah Hay had no dower therein, 
because the property in question was inherited 
by Austin Cuvillier, junior, from his father and 
mother, after the death of Sarah Hay. 

In the second place, that as to certain Immo- 
vable property alleged to have been sold and 
accounted for by the respondents, and for which 
the said Marguerite Fran^oise Cuvillier was 
alleged to have given a notarial discharge 
on the 12th June, 186*5, the appellant could 
have no claim therein so long as the said dis- 
charge, which had never been and was not now 
attacked, stands good. 

In the third place, that as to the immovable 
property which vras alleged to have belonged to 
various commercial partnerships, in which the 



late Honorable Austin Ouvillier had a share, the 
appellant cbuld have no rights therein so long 
as the affairs of the said commercial firms hsd 
not been liquidated. 

In the fourth place, that as to certain real 
estate alleged to have belonged to Austin 
Cuvillier, junior, and to have been sold by the 
Sheriff at the suit of the respondents, and to 
have been bought in by themselves, the appel- 
lant could have no right therein so long as the 
said dicret had not been attacked and set aside. 

The respondents' demurrers, which moreover 
claimed that Mr. Delisle was not bound to render 
a compte de tuieUe to the plaintiff^ simply be- 
cause he might have been the agent of Austin 
Cuvillier, junior, were maintained by the Court 
below, and this judgment was unanimously 
affirmed in appeal. 

Douire j* DotUre for Appellant. 

K Bamardj Q. C, for Respondents. 

NoTS.— The only rematning judgment of the June 
term was that oonflrming the judgment in Amm et aL, 
& Fuller, bat it does not require any notioe here. 



GENERAL NOTES. 



Amoibmt Lkgal Costume. — In the thirty- 
second year of Henry VIII. an order was made 
in the Inner Temple, that the gentlemen of that 
company should reform themselves in their cut 
or disguised apparel, and not wear long heards; 
and that the Treasurer of that Court should 
confer with the other treasurers of court, for an 
uniform reformation, and to know the Justices' 
opinion therein. In Lincoln's Inn, by an order 
made the twenty-third of Henry VIII. none 
were to wear cut or pansied hosen or breeches, 
or pansied doublet, on pain of expulsion ; and 
all persons were to be put out of Commons dur- 
ing the time they wore beardt. In the reign of 
Philip and Mary the grievance of long beards 
was not removed. An order was made in the 
Inner Temple, that no fellow of that house 
should wear his beard above ikrte weeks' growth, 
upon pain of forfeiting twenty shillings. In the 
Middle Temple an order was made in the fourth 
and fifth of Philip and Mary, that none of that 
society should wear great breeches in their hose, 
after the Dutch, Spanish, or Almain (Qerman) 
fashion, or lawn upon their caps, or cut doublets, 
on pain of forfeiting three shillings and four 
pence ; and for the second offence the offender 
to be expelled. In the first and second of Philip 
and Mary, a gentleman of Lincoln's Inn was 
fined five groats for going in his study-gown 
into Cheapside on a Sunday, about ten o'clock 
in the forenoon. — Brayley's Londiniana. 
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JULY 26, 1879. 



No. 30. 



LEGISLATION AT QUEBEC. 

Several important changes in tfae Civil Code 
have been proposed during the present Session 
at Quebec. 

A bill was introduced by Mr. Mathieu, to 
repeal articles 2172 and 2173 C. C. The bill 
was read a second time, July 16th, and referred 
to the committee on privileges and hypothecs, 
composed of Hon. Messrs. Boss and Langelier, 
and Messrs. Bacicot, Loranger, Mathieu, Wnrtele, 
Gagnon, Lecavalier, Champagne, Bonthillier, 
and MoUenr. It is unnecessary to remark that 
a measure which would alter so materially the 
law of registration claims the most attentive 
consideration before it is adopted. The bill, 
we notice, is designed to have a retroactive 
effect, " so that, in so fiar as regards the effect 
" of the registration or renewal of the reg^s- 
"trationof real rights, articles 2172 and 2173 
" shall be considered as having never existed," 
and pending suits are not excepted. 



In a bill introduced by Mr. Wurtele, Q.C., 
it was proposed to amend the law respecting the 
rights and liabilities of innkeepers. The first 
and principal section enacted that " where the 
^ keeper of an inn, tavern or hotel, provides a 
^ safe in Uio office thereof, or in some other 
t^ convenient place therein, for the safe keeping 
''of money, jewels and ornaments, belonging to 
''his guests, and notifies a guest thereof, by 
^ posting in a conspicuous manner, in a room 
^ occupied by the guest, a copy of this section 
« and a notice stating the fiict that a safe is so 
^ provided, in which money, jewels and oma- 
^ ments, may be so deposited, he is not liable 
<' for the loss of any money, jewels, or ornaments, 
'-sustained by theft or otherwise, by a guest 
« thus notified, who has omitted to deposit them 
''in the safe." This amendment oi the law, if 
it had been sanctioned by the legislature, would 
have been rather hard upon exhausted travellers, 
who, arriving at a hotel late at night, and 
fiuling to examine with care the walls of their 
sleeping apartments for the notices referred to, 
would find themselves deprived of remedy. 



The six months' hoist, moved by Mr. Irvine, 
Q. C, was, however, carried (July 16). 

Another bill introduced by Mr. Wurtele, 
proposes to amend Art. 2093 C. C, under which 
<< registration avails in favor of all parties 
'< whose rights are mentioned in the document 
<< presented for that purpose,*' by adding thereto 
the following paragraph : " But such registra- 
'< tion does not have the effect of an acceptance 
" by a third person of a stipulation or of an 
« indication of payment in his &vor, unless it 
" be made at his request ; and when such 
" registration is not made at the request of 
<< such third person, until an acceptation has 
f been registered, the party who made the 
" stipulation or the delegating debtor niay 
<< cause the registration of the stipulation or of 
<' the indication to be cancelled, saving the 
'< case of substitution mentioned in the third 
« paragraph of article 930." 

The English version of article 2098 of the 
Civil Code, it is proposed, shall be amended by 
striking out the word: "purchaser," in the 
last paragraph, and substituting the word: 
" acquirer ;" and article 2099 is repealed. 

A bill, introduced by Hon. Mr. Chauveau, 
regulating the security to be given by public 
officers in the Province, was read a third time 
and passed, July 16. The security is in future 
to be given by means of a g^rantee assurance 
policy, or by a deposit in money or approved 
debentures. 



The Hon. Mr. Boss introduced a bill to 
provide for the institution of suits against the 
Crown in this Province by petition of right. 
The petition is to be presented to the {Superior 
Court of the district where it would have been 
tried if against a subject, and the Jiat of the 
Lieutenant-Governor is required before service 
on the Attorney-General. Mr. Irvine proposed 
in amendment that the Lieutenant-Governor 
should not be bound to grant his fiai until the 
suppliant should have furnished good security 
to the Attorney-General for the costs of the 
petition ; but the amendment was lost The 
proceedings are assimilated to the procedure 
governing suits between subjects. The bill 
was read a third time and passed, July 16. 

We shall notice some other measures in our 
next issue. 
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TRAININQ FOR TEB BAR AND BENCH. 

[Conoluded from p. 235J 

"Passini; from this subject to another, in 
which I fear the comparison is still more nn- 
favoniable to you, with your brethren of the 
East,! must first deprecate your censure by 
saying that this is mainly attributable to their 
superior opportunities. I allude now to 
literary attainments, outside of the profession. 
The law has in all times been called one of 
the learned professions. The members of the 
profession have received that consideration 
which the possession of such learning deserves ; 
not mere technical learning in the law, but 
learning in the more liberal sense of scholar- 
ship, or some general acquaintance with what, 
in Doctor Johnson's day, would have been 
called polite literature. The lawyer, therefore, 
who is deficient in this, falls to the extent of 
that deficiency, below the true standard of his 
profession, and, permit me to add, has the 
scope of his useftilness correspondingly re- 
stricted. 

u Let me, however, be clearly understood in 
this matter. I am not advocating a collegiate 
course as a prerequisite to the study of 
law, or admission to the bar. Least of all do 
I attach the importance which so many classical 
scholars do to proficiency in Greek and Latin 
languages, or fiEuniliarity with the classics of 
those tongues. On the contrary I am a strong 
believer in the rapidly growing opinion, that 
in the accelerated pace at which modem 
human beings are propelled, under the influence 
of railroads, telegraphs and the press, it is, in 
nine cases out of ten, absurd to spend the usual 
period of four collegiate years in the study of 
dead languages and theoretical mathematics. 
Nor do I intend to say that a lawyer either 
should or can, unless he is one of those learned 
prodigies of whom we all read but whom none 
of us imitate, become a proficient in the 
natural sciences, or in any of them. But inde- 
pendent of this, it is within the reach of every 
man, without using time which belongs to 
professional pursuits, to acquire some general 
knowledge of the map of the heavenly spheres 
and the laws which govern their movements ; 
some idea of the classification and quality of 
trees, shrubs, and flowers ; some acquaintance 
with the more fundamental principles of 
geology and the laws of the electric fluid. 



^<I^ however, drcmnstances should place 
the natural sciences wholly beyond his reach, 
there can be no reasonable excuse for entire 
ignorance in any man who can read, of the 
history of his own race. To one who claims to 
be ranked as a member of a liberal profession, 
Marathon and Thermopylae, Thrasymene and 
Fharsalia, Leonidas and Alexander, Hannibal 
and Cassar ought to represent something more 
definite than mythical ideas of successful 
warriors and renowned battle-fields. And no 
lawyer can by any means be excused, who 
does not know something of the personal 
history of the two great representatives of the 
profession in the days of republican Greece 
and Rome— Demoffthenes and Cicero. For 
let it be understood that while these men are 
most frequently thought of and spoken of as 
orators, and as senators and statesmen, it is 
very sure that the highest efforts of their 
genius, which have been transmitted to us, 
were delivered in the chanioter of advocate, in 
the prosecution or defence of some individual 
on trial before a tribtmal competent to 
punish or vindicate. Who does not wish to 
know the circumstances under which Cicero 
prosecuted the tyrant Yerres, or defended his 
friend Hilo? Or can appreciate Demosthenes 
without some knowledge of the Phillip whom 
he denounced in a manner that has given the 
name Phillipics to that kind of oratory for 
aUtime? 

"But apart from the pleasure and profit 
which such learning affords in a general way, 
and aside from the illustrations which history 
gives of the motives, the passions, the vices snd 
virtues that move and control men in all ages, 
and under every variety of circumstances and 
character, there is to the lawyer a peculiar value 
in the cultivation of general literature. I allade 
to his own improvement in the use of language. 

«I am prepared to admit, of course, that 
words without ideas are of little value to the 
lawyer, or any one else. But there is, some- 
times, a charm in the mere use of words, in 
their orderly and symmetrical arrangement, in 
the melody of their musical sound, which, with 
a very small modicum of vigorous thought, is 
still quite pleasing. It is not of this I speak 
now. On the other hand, it must be acknow- 
lodged that the most profound reasoning, the 
most vigorous thought^ the most pleasing 



THE LEGAL NEWS. 



243 



soggeBtionB of the imagination, are wholly lost 
to others without appropriate words. They«are 
as valneless as the diamond without polish or 
Betting. To the men, then, whose main bnd- 
nesB in life is to persnade and conyince others, 
to convey to them forms most likely to arrest 
their attention, to satisfy their judgment and 
enlist their sympathy, the ideas necessary to 
effect their objects, the right use of words is a 
first necessity. 

<< Undoubtedly there are men bom with a 
special gift for language. But there is nonat- 
Qral gift more dependent on cultivation, on 
knowledge, on use, on discipline, and, above 
all, on a taste to be acquired by assiduous study 
of the best models. Fortonately English liter, 
atme abounds with the first masters of style, in 
prose and in poetry. The vocabolaiy is among 
the largest in any language, living or dead. 

^ Another subject of congratulation in this 
regard is, that while for a thousand years the 
language was fluctuating and changeable, so 
that what was written or spoken in one century 
was with difficulty understood a century or two 
later, It has now become comparatively fixed, 
both in words and idioms. So true is this, that 
all sound critics concede that the perfection of 
style in the English tongue was attained nearly 
two hundred years ago, in the reign of Queen 
Anne, including a few writers a little earlier or 
a little later. Here we have Milton and Pope, 
Diyden and Goldsmith, Dr. Johnson, Boling. 
broke, Addison, Steele, the writers of the 
Spectator, the Idler, the Tattle^. No man wiU 
ever develop the best that is in him, in the use 
of the English language, who has not read with 
care and interest these masters of composition. 
There is in the English prose writing of the 
last two or three centuries a rich mine where 
the seeker may find models of taste and style, 
with both vigour and beauty of expression, in 
all the branches of intellectual pursoits. In 
the cultivation of this mine, and in the advan. 
tsge which it confers, I am compelled to say 
the lawyer of the East has been more industri- 
ous, as a general rule, than his brother of the 
West. This is easily accounted for by the 
facilities of collegiate education, by the easy 
access to superior public and private libraries, 
by the earlier age at which necessity drives the 
western lawyer to leave the school and take to 
the office. 



<<Much of this can be remedied, however, 
and ought to be remedied in after life. No 
lawyer's office should be without an unabridged 
Webster or Worcester dictionary, as well as a 
good law lexicon. A good book on synonyms 
is equally indispensable. Then, in time, as 
money and opportunity serve, the resort to the 
English classics should be constant and steady, 
until the taste once acquired will enforce its 
own gratification. So, also, the modem maga- 
zine is indispensable to a man who is not 
content to remain in ignorance of what all the 
world is doing all around him. The reading of 
one or two of these monthly and quarterly visit, 
ors, or of a few articles in them, as leisure 
serves, enables a professional man to acquire, in 
a condensed form, a very useful, if not a very 
full, knowledge of the progress of the world in 
science, in art, and in literature. 

"There is one other mistake to which the 
western and southern lawyer is peculiarly liable, 
and which, as it grows on him with years and 
the increase of his practice, I desire to call 
your attention to. It is the reliance on spon- 
taneous or impromptu oral argument. Nothing 
is more misleading and deceptive to the speaker 
himself especially if he be endowed by nature 
with a ready flow of language and an animated 
delivery. Warming to his work as he proceeds, 
stimulated by the flow of blood to his brain, he 
seizes upon every suggestion which his vivid 
&ncy presents, and with no time to consider its 
value, or its legal force, he presses with equal 
earnestness the crudest ideas and the soandest 
propositions. The words, the thoughts, the 
law, the &cts, are thus presented to the court 
or jury without method or system, with no 
natural sequence to enable the hearer to retain 
and consider them afterward. The speaker's 
mind and soul are all aglow. He knows he 
has said some good things. He believes he has 
arffued his case well, and sits down with a pro- 
found conviction that if that speech don't win 
the case, nothing could have done it. 

<< Perhaps such eiSbrts do occasionally cany a 
jury, but not as frequently as they are supposed 
to do it. 

« The day has passed in this country when, 
except in a limited class of cases, the verdict of 
a jury can be won, or will be permitted to 
stand when won, unless it is in accord with the 
view of the court as to the law of the case. 



244 



THE LEGAL NEWS. 



There is no more fatal delusion for a promising 
yonng lawyer than to lay out, as one of the pur- 
poses of his life, to win verdicts by eloquent 
appeals to juries. 

» As to judges, they listen to such efforts as I 
have described, when unaccompanied by ample 
previous preparation, by labour, by full consid- 
eration of all that can possibly affect the argu- 
ment, as the observer of a storm at night looks 
at the vivid flash of lightning across the sky, 
whose brilliant coruscations charm and delight 
the eye, but leave only a darker gloom when 
they pass away. Nothing more inoonsidemte 
can well be suggested to a court than that 
which is very conmion, namely, pre&cing an 
effort at argument with the observation that 
counsel has just come into the case, or for some 
other reason has not examined it, but he will 
make a few unpremeditated remarks. If coun- 
sel has not considered a case, and considered it 
well, he should have too much respect for the 
court to impose his crudities upon it. 

^ And now, gentlemen, if I have dealt plainly 
with you it is because the love I have borne 
the bar of this State makes it worth while that 
I should do so. The practice of the profession 
in the great cities, east or west, is un&vourable 
to the discipline and training I have endeav- 
oured to inculcate as indispensable to the per- 
fect lawyer. It is for this and other reasons 
unfiBivourable to the production of the highest 
and best professional character. Large propor- 
tion of chamber work makes wise counsellors, 
who prevent, rather than conduct, litigation. 
There are many law firms in New York who 
make thousands of dollars a year, no member 
of which ever tries a case in a court. There 
are others composed of several members, of 
whom only one attends to trials. The business 
in the court itself is hastily and, therefore, 
slovenly dispatched. The pressure is such 
that, except in some great case attracting public 
attention, like the Beecher trial, no sufficient 
time is given to develop the case or the skill of 
the lawyers engaged in it. And the Beecher 
case 1 Such a trial I A reproach to the court^ 
the profession and the public who read its pro- 
ceedings every morning with such keen delight. 
As a legal proceeding it was a mockery. As a 
theatrical performance, with the whole reading 
American public for an audience, the judge, the 
counsel, the parties were actors who kept 



themselves before the public for two or three 
months, more by the vulgar spiciness of the 
play than the merit of the performance. Oreat 
lawyers are not made in that manner, nor by 
cases before referees, nor by foreclosure of raU- 
road mortgages. 

" But here in agricultural Iowa, where every 
case presents an honest contest of law or fiictf 
where there are no great cities to foster shysters, 
nor great wealth to tempt or mislead the law- 
yer, where in his village office, with ample time 
and a well-selected, if small, library, the attor- 
ney, who is at the same time counsellor and 
barrister, traces in each case the principles 
involved in their original sources, imbibes 
their spirit, discovers their philosophy and as- 
sures himself of their application to his case. 
It is here that we must look for the continuation 
of the race of great lawyers. It is here that 
the learning is sound, the principles pure, the 
practice established. It is from some western 
prairie town rather than some metropolis that 
future MarshaUs and Mansfields shall arise and 
give new impulse and add new honour to the 
profession of the law." 



NOTES OE GASES. 

COUBT OF BEVIEW. 

Montreal, June 30, 1879. 
Johnson, Magkat, ToaaANCi, JJ. 

. [From S. G. M ontreaL 
La CoMPAOlni d'Absdbanci di Stadaooha 
V. Rice. 
Action fw calls on Slock — Notice qf ea lU Inaol- 
vent Shareholder not cUveetedqf Shares — LiabUity 
fwt ifwerUoried. 

JoHVsov, J. Action against a shareholder 
for calls. Plea, discharge under the Insolvent 
Act Answer, that the debt was not included 
in the list of liabilities by the insolvent, and 
therefore there is no discharge. 

This case was heard twice, and at the first 
hearing nothing was submitted but the question 
whether under the Act the defendant was 
divested of this stock, so as to make the 
assignee liable for the calls. That is also the 
only question submitted in thejactum, but at 
the last hearing a point was raised as to the 
sufficiency of the notice for these calls. The 
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Igt was the 10th Augnst, 1877 ; 2nd, 10th Nov., 
1877; 3rd, 10th Feb., 1878; 4th, 10th May, 
1878. The demand now is for the three last 
calls. It is true that the three fall months 
bare not intervened between all these calls, bnt 
it has not been pleaded, and it has not been 
complained of in the factum, as required by the 
nile of practice. 

The qnestion to be looked at, therefore, is 
merely as to who is the person liable. The 
judgment under consideration condemned the 
defendant, on the ground that this liability was 
not included in the list furnished to the assignee, 
B8 required by law ; and we all think that the 
discharge can only apply to such liabilities as 
are included in the list. The Act of 1869, under 
which the assignment was made, is in this 
respect identical with that of 1875. (See sections 
3 and 98 of first Act, and sections 17 and 61 of 
tbe Statute of 1876.) After the first argument 
of this case we drew the attention of the learned 
counsel for the defendant to the case of Deniion 
T. SmUky vol. 43, U. C. Q. B. Reports, which 
expressly decided that stock in such a case, 
apart from the question of whether it was 
included in the list of liabilities or not, did not 
pass to the official assignee. That decision 
rested in part on the cap. 66 of the Consolidated 
Stat, of Canada, sees. 71 and 74, respecting the 
transfer of railway shares, and it was held that 
there had been no compliance with the Railway 
Act in that particular. The shares in that case 
were railway shares, and I have not found (and 
none have been cited) any similar provisions 
respecting shares in an insurance company. 
The general principle upon which the Court 
proceeded in that case, however, and on which 
we also put this part of the case, is that all the 
assignment could pass to the^fficial assignee 
under any circumstances, was the beneficial 
interest in the shares, and the right to have his 
name substituted for the name of the defendant 
in the books of the Company as the holder of 
them, and that the person who appears on the 
hooks of a company as the holder of shares 
id liable for calls thereon, and to an action 
by a creditor for what is unpaid, so long as his 
name so appears ; and if his shares have been 
transmitted by sale or by insolvency, the only 
mode in which he can be freed from liability is 
hj having the name of his vendee or his assignee 
suhsUtQted for his on the books. This is almost 



verbatim the language of Mr. Justice Armour 
in the case of DmUon v. Smith. It is to be 
observed also that that was a case where, by a 
composition, thf insolvent had been re-invested 
with his estate. We are not obliged, however, 
in the present case to rest our judgment on any 
other ground than that mentioned in the judg- 
ment of the Court below, and on that ground 
it will remain undisturbed. 

Trudel ^ Co., for pliuntifb. 

Kerr # Co., for defendant. 



JOEHBON, MaOKAT, PaPIHBAU, JJ. 

[From S. 0. St Hyaointhe. 
Hall v. Thb Canadian Coppir k Sulphdr Co. 

LiabiUty (if Employer — Injury sustained by Work- 
man-^Inierferenee qf company j employers, by 
their foreman. 
Johnson, J. This is a very important case 
indeed. There is no question on which more 
discussion has taken place than the one at issue 
in the present case : not so much, however, as 
to the principle itself that has to be applied, as 
with reference to the difficulty of applying that 
principle with some necessary modification in 
peculiar cases, and under the infinite variety of 
circumstances ever arising in different instances. 
The general question in most of these cases is 
whether a servant has an action against his 
employer for an injury he may sustain through 
the negligence of his fellow-servants ; and the 
general principle is that there is no such action. 
I do not understand our code, 1054, to interfere 
with that principle. That article merely states 
the responsibility to third persons of masters 
and employers for the damage caused by their 
servants and workmen in the performance of 
thb work for which th<)y are employed. It is 
not stated as new law ; it is the old law, the 
law laid down in a series of old cases : the \&w 
laid down in this country in JFidler v. The Orand 
Trunk Railway Company in 1865 (L. C. Law 
Journal, vol. 1, p. 68). But the application of 
that law in the present case is to be made in 
view of the modifying element of the partici- 
pation of the master. The judgment in review 
now gave the plaintiff $2,000, on the principle 
that Yerres, the foreman of the defendant, gave 
express direction to use the steel drill which 
was the cause of the accident, and if the evi- 
dence proves that, the judgment ought not to 
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be disturbed. Now there is no doabt some 
conflict of proof ; but on the whole we think 
that the Court below took the right view of the 
evidence. There have beeo^cases where there 
has been great difficulty in determining the 
precise extent of the master's interference— the 
general principle seeming to be that there must 
be penonal ifUeiferenee. In the case of Wifffnore 
V. *7ay, which was cited| it was held that a 
master builder was not liable for the loss of 
life of a bricklayer, caused by the unsoundness 
of scaffolding built by his foreman ; but that 
case proceeded expressly on the principle that 
an employer does not warrant the soundness of 
materials, but is only bound to use reasonable 
care in their selection. The principles apply- 
ing to such cases are ably collected and stated 
by Mr. William Evans in the Law Timsa 
(London), quoted in the Lboal Niwb (Montreal) 
vol. 1, p. 159. In the present case we have to 
ask ourselves what is the personal interference 
— ^what in the nature of things can be the 
personal interference— of a company like this 
defiendant? Obviously it can only be by 
managers, superintendents, foremen, and that 
sort of person. We do not expect to see 
presidents and directors of sucli companies 
personally descending into the bowels of the 
earth, and drilling or blasting rocks. We 
think this judgment is a well considered one, 
and ought to be confirmed. 

FarUaine j* Co. for the plaintiff. 

Ball ^ Co. for the defendants. 



Mackat, Tobranci, Bainvilli, JJ. 

[From S. C. Joliette. 
Arohamsault v. Pamgman. 
Co8U — D^endant not pleading de novo. 
Bainvills, J. The action was brought on a 
promissory note. The defendant pleaded a 
general denegation. There was a replicat'on 
and articulations of facts. Then the plaintiff 
discovered that by a clerical error the date of 
the note was stated in the declaration to be 1878 
instead of 1876, and he moved to be permitted 
to amend his declaration. The motion was 
granted on payment of $10 costs, with right 
reserved to the defendant to plead de novo^ 
The defendant thereupon declared that he did 
not intend to plead, and submitted to the judg- 
ment of the Court. Judgment went for the 



debt and costs. Defendant complained now 
that he had been subjected improperiy to costs 
of contestation, as he had not pleaded, and there 
was no plea in the record. The Court beloir 
went upon the ground that the declantion 
made by defendant, that he did not intend to 
avail himself of his right to plead de novo^ did 
not constitute an acquiescence equivalent to a 
dSeistemeni firom his plea, and this judgmttit was 
confirmed. 

CMUn j- Co., for plaintiff. 

Baby j* Co., and Lacotte ^ Co^ for defendant. 



Bainvilub, Papoikau, Jbtti, JJ. 

[From S. C. St. Hywcmlkt. 

AbUBB ▼. DUBBBDIL. 

Action en complaitUe — Thtvail mdoyea. 

BAiyviLLB,J. This was an action tfnooii^p2«fl(«. 
The plaintiff complained that defendant had 
committed a trespass, by making holes in 
plaintiff's land, and carrying earth therefrom. 
It appeared that the parties were neighboring 
farmers, and defendant had taken a few shovel- 
fuls of earth for the purpose of fixing his fence 
posts, and he offered $5 to cover any damages. 
The judgment of the Court below held that as 
defendant was performing a travail mitogen, he 
might go on plaintiff's land without any question 
of disturbing his possession. The damages 
offered were more than were proved, and the 
action was therefore dismissed, save as to the 
$5 which had been offered. The action was 
evidently unfounded, and the judgment must be 
confirmed with costs. 

Mereier^ Co.j for plaintiff. 

Sicotte ^ Co^ and Loranger j* Co., for defend- 
ant. 

ToRRANCB, Bahtvilli, Jbttb, JJ. 

[From 8. C. Montreal. 
BouTmLLiBR V. Cairns. 
Dimaion <^ Aueument between eoAenasnU^PrO' 
portion <^ rent paid by them the batiiqf division. 

Torramob, J. The demand of the plaintiff 
is for $120, amount of taxes alleged to be pay- 
able by the defendant as tenant of the plaintiff 
on Notre Dame Street, for the year 1877-8. 
The defendant pays a rental of $650, and the 
plaintiff receives a rental of $1,500 from 
William Wilson for another portion of the same 
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property. The two poitioiuB together are 
anessed in the corporation books at $420. The 
plaintiff was obliged to divide the assessment 
between his tenants, and claims from the 
defendant $120 as his proportion. It happens 
tiiat the part of the property leased to Wilson 
UBQblet by him at an increased rental of $2160, 
bat the whole of it was not collected from the 
subtenants by Wilson. The defendant contends 
that he is entitled to a diminution in con- 
sequence, and that $120 out of $420 is an 
OTercharge, and he makes the same pretention 
as to the two preceding years, and concludes by 
offering $61 as the sum total of his indebted- 
n«8. First, as to the proportion justly payable 
by the defendant. It is a question of fi»ct to be 
settled by eWdence, and I am of opinion that 
. the proportion settled by the City Treasurer, 
which is a few dollars more than the amount of 
the claim of plaintiff, is a perfectly £air assess- 
ment, notwithstanding the pretention of the 
defendant, unsustained by evidence, that he 
shonld benefit by and share in the small profits 
made by the co-tenant Wilson out of his 
subleases. The plaintiff had nothing to do 
with this. 

The next question is whether the defendant 
has established any claim against the plaintiff 
for overcharges in the assessments of the 
previoos years. The evidence here would 
require to be of the most positive character, as 
in case of a eondietio indebUii to justify the 
Court in opening up accounts once settled 
between the parties. 

The pretension of the defendant is that he 
paid plaintiff in 1875 $97.02, whereas under 
the most &vorable circumstances he should 
not have paid more than $80, less 2 p. c. 
digcomit, thus making an over payment with 
interest added of $21.08. That similarly in 
1876 he overpaid $25.64. All this was based 
upon the assumption that the defendant's por- 
tion of the premises assessed at $420 was one 
fourth, as he would have it, and not a little 
less than one third, as the judgment complained 
of made it. As the Court has viewed the matter, 
the defendant underpaid for 1875 about $10, and 
for 1876 the payment was about right. The 
plaintiff's letter of date 25th October, 1877, offer- 
log a rebate, appears to have been based upon 
an erroneous calculation of what was due by 
defendant. He has a prudent dread of a law 



suit, and properly said to the de^ndant that he 
wished to keep on good terms with his tenants. 
At any rate the defendant refused the offer of 
plaintiff and ^^qfre non aceepU ne vaut rienJ* 
The condenmation was a fair one and it should 
stand, save as to the interest at 10 per cent., 
which is reduced to 6 per cent. 

Laeoete, Q.C., for plaintiff. 

HaU for defendant. 



SUPERIOR COURT. 

MoNTBBAL, June 30, 1879. 
BouBAssA V. Rot. 
Surety when d^biteur solidaire — ItUerett. 

JoBNSOH, J. The plaintiff's action is to 
recover from the defendant as a caution solidaire^ 
money due under an obligation of the 23rd 
November, 1864 — ^by one Pag6, and to which 
the defendant became party. The plea is : 1st, 
That the money was payable in March follow- 
ing the execution of the deed, and the obligSr 
tion of the defendant was limited to that time ; 
and that no demand was then made, and he 
thought the debt had been paid by Pag6, who 
was* then solvent, and therefore that the 
defendant is discharged. 2nd. The defendant 
pleads that Pag6 hypothecated his property, 
and the plaintiff, by not registering his obligi^ 
tion, has put the surety in a worse position. 
The fact appears to be that Pag6 has been 
discussed by other creditors, and the plaintiff 
only registered after them in 1869; but the 
caution solidaire could preserve his omtu rights, 
and could himself look after the debtor. By 1961 
C. C, the surety is not discharged by the delay 
given to the debtor by the creditor. He may, 
in the case of such delay, sue the debtor in 
order to compel him to pay. The caution 
solidaire here is the dfbiieur solidaire (see Art. 
1941), and it is not a case where by the act of 
the creditor, the surety cannot be subrogated in 
his rights, for the surety as soon as this obliga- 
tion became due, and even before, might hove 
sued the debtor, if the debtor was insolvent. 

As to the amount due, the plaintiff can only 
get the interest stipulated up to 1st August, 
1866, when the Civil Code came into force ; 
and thence for five years — ^the prescription 
enacted by Art. 2250, C. C. These sums of 
capital and interest, accumulated at the time of 
bringing the action, give rise to interest since 
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that time by opyntion of law. Nothing was 
said on this suQ ect^ becanse, as F suppose, we 
have settled it already in several well known 
cases ; bat it deserves notice perhaps on account 
of the case of Darling v. Brcwftf 1st vol. 
Supreme Court Beports, about which there is 
probably some misunderstanding. As the 
parties, however, have not noticed it, I adhere 
to our own decisions. Judgment for $360.46. 

Lwranger ^ Co. for plaintiff. 

J. E. Bureau for defendant. 



Gampbill v. Cbabot et al. 
Broker — Commiuum. 
JoHHSON, J. The defendants are sued, one as 
tutor to some minors, and the other as curator 
to two substitutions created by the wills of the 
minors' parents, and the object of the action 
is to recover one per cent., alleged to be the 
amount agreed upon by the plaintiff and the 
defendants as remuneration by way of com- 
mission on a loan of money for this succes- 
sion, fiut, unfortunately, the loan could not 
be effected : the plaintiff says so himself in his 
declaration ; but he insists he did all he ^as 
obliged to do by his contract to get it, and he 
wants his stipulated remuneration. There 
was a demurrer to the declaration, on the 
ground that the tutor was not alleged to have 
been authorized; but it was dismissed — ^the 
thing alleged being a purely administrative act. 
It is further pleaded that the tutor never 
authorized Mr. Coutlee, the notary, to employ 
the plaintiff, and that if he did, the plaintiff's 
contract was to get the money, and he never 
got it. The questions now are, What was the 
contract, and has the plaintiff performed his 
part of it ? As &r as I can make out, (for 
there is nothing but verbal evidence) the 
contract was to procure the money — ^not merely 
to find out who had money to lend; but 
to get somebody to lend it. The plaintiff 
never performed his part of such a contract. 
As a general rule, I infer from the authorities 
that a broker employed to negotiate a loan, 
cannot get his commission unless the money is 
loaned. (See StubhB v. Conroy, 2 Quebec L. R , 
p. 63, and the authorities cited there). The 
plaintiff argues that his contract was not to 
get the money, but merely to find some one 
who had money to lend. I cannot assent to 



that. A directory would have done as well 
as a broker for such a purpose as thai In the 
present case there was some talk of allowiDg 
the plaintiff $100, a perfectly reasonable thing 
in itself, considering the trouble he went 
to ; but the tutor was no party to that propo- 
sition. I am constrained to dismiss the 
plaintiff's action. Action dismissed with 
costs. 

Longpri for plaintiff. 

Tnidely DeMorUigny # Charbonneau for de- 
fendants. 



RlTOHOT V. HaTVRIN. 

Liability qfperton to tehom a judicial adviser hat 
been appointed, 

JoHVSON, J. The defendant was an interdict, 
and was sued in his own name, because 
his name, as it appeared in the talAeau da 
inlerditBj was not speUed in the same way; 
but the coneeil was called in, and the case 
is to be looked at now as to the amount 
due. The sum asked is $106.61. The plea is 
to the supplementary demand — ^made after the 
conaeil was called in — so that I do not see that 
the regularity of the proceeding can now be 
questioned under a plea of general issue. But 
as to the liability of the present defendant, at 
all, that is a different thing. This account 
charges things got in 1876. The interdiction 
Is as long ago as 1861, but there was a settle- 
ment made in 1878, in July, and made with 
the man and the person who is now his corueil 
judiciairCf now defendant, and under LabeUe's 
evidence the plaintiff is entitled to his judgment 
for the amount asked, but against the eontal 
only. (See C. C. 351, 986.) 

Loranger ^ Co. for plaintiff. 

Davidson j* Cusking for defendant 



GENERAL NOTES. 



" LiiN." — Lord Eldon always pronounced the 
word as though it were " lion," and Sir Arthur 
Pigott pronounced it << lean." On this Jekjll 
wrote the following epigram : 

** Sir Arthur ! Sir Arthur I what do you mean, 
By saying the Chancellor's ' lion ' is * lean.* 
Do you think that his kitchen's so bad as all that, 
That nothing within it will ever grow fat?" 
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Vol. II. AUGUST 2, 1879. No. 31. 



LEGISLATION AT QUEBEC. 

Art 128 of the Civil Code reads as follows : 
'* Le manage doit Stre celebrS publiquement 
"deYant un fonctionnaire competent reconnu 
" par la lot." A bill introduced by Mr. 
Wartele, Q.C., proposes to repeal this article 
aod to substitute the following: "128. Mar- 
'^ riage must be solemnized openly and accord- 
(' iog to the rites and usages of the church to 
" which the parties or one of them belong, by 
'< a competent officer recognized by law.'' 

There was a difference of opinion among the 
Codification Commissioners, it will be remem- 
bered, as to the wording of this article. Mr. 
Justice Day differed from his colleagues, re- 
marking: *<Art. 128 requires that marriage 
^ shall always be celebrated openly, < publique- 
" ment,' and this term jmbUquement, according 
" to the commentators, means that it shall take 
" place in church, en face de VSgliae, I object to 
^ a wording of the article which subjects it to 
« Biieh a construction, as it forms a rule which 
• "is contrary to the constant and recggnised 
« usage of all ProtcMtant denominations except 
" the Church of England. With the exception 
^ specifled, marriages amongst Protestants are 
" rarely, if ever, celebrated in their places of 
"worship. I think the article should be 
'' omitted, or so modified as to require only the 
*" presence of witnesses." On the other hand, 
Ueasrs. Caron and Morin observe : " La pub- 
" licite ezig^ par la premiere partie de Tarticle 
'* etit dans le but d'empteher la clandestinite 
'' des manages, condamnSe avec raison par tons 
" les syst^mes de loi ; un acte aussi important 
^ et qui int^resse bleu d'autres que les parties 
^ elles-memes, ne doit pas €tre tenu secret ; or, 
" le meilleur moyen d'empdcher qu'il ne le soit, 
" est de rendre obligatoire la publicity de la 
" celebration. Le mot publiquement (openly) a 
" line certaine elasticity, qui I'a fait pr6ferer & 
" tout autre ; 6tant susceptible d'une extension 
" plus ou moins grande, il a et6 employe afin 
*' qQ*il pfit se prater k I'interpretation differente 
*' que les diverses ^lises et congregations reli- 



^' gieuses, dans la province, ont besoin de lui 
" donner d'apr^s leurs ooutumes et usages, et 
" les regies qui lenr sont particulidres, aux- 
« quelles Ton ne desire aucunement innover. 
" Tout ce qu'on a voulu, c'est d'empdcher les 
<< manages clandestins. Ainsi seront rSput^s 
" faits publiquement ceux qui I'ont §t^ d'une 
<< mani^re ouverte, et dans le lieu oh ils se 
" celSbrent ordinal rement, d'apr^s les usages de 
" r^glise k laquelle les parties appartiennent." 



An important bill, introduced by Mr. Lo- 
ranger, has been passed. We have not seen 
the text of the Act, but we understand that it 
provides that sales of immoveables situated 
within the limits of the late parish of Montreal 
may be made at the office of the Sheriff of 
Montreal, notwithstanding the erection of new 
parishes within the banlieue, and gives validity 
to all sales which have been so made. But the 
Act shall not apply to any proceedings taken 
to set aside any sheriff's sale now pending, which 
shall be decided and adjudicated upon as if the 
present Act had not been passed, and the sales 
of a certain number of properties within the 
aforesaid limits which have, until this day, 
been publicly announced to take place at the 
church door in certain of the new parishes, may 
legally be made at such church doors. The 
law is to take effect in sixty days after its 
sanction. 

This subject was brought under notice in the 
case of Fauteux k The MarUreal Loan and Mart" 
gage Co., reported at 22 L. C. J., p. 282, in which 
the Court of Appeal held that a sale by the 
Sheriff of Montreal, at his own office, of land 
situate in a duly erected parish for all civil pur- 
poses out of the parish of Montreal, is null and 
void, and that such sale could only be legally 
effected at the Church door of the parish in 
which the land is situate. The amendment 
was obviously desirable. 



Mr. Audet has introduced a bill to amend Art. 
505 of the Civil Code, by which " every proprie- 
« tor may oblige his neighbor to make in equal 
<< portions or at common expense, between their 
n re^ective lands, a fence or other sufficient 
<< kind of sepcuntion according to the custom, 
« the regulations and the situation of the 
<< locality," by adding, <^ Nevertheless, whenever 
« a lot of ground is divided up amongst several 
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'^ owners or occupants, after the fences dividing 
" the lots belonging to two neighbors have been 
" erected, all the owners or occupants of such 
<* lot so divided as aforesaid, are bound and 
'^ obliged to maintain the fence erected by the 
« original owner of the lot so divided." The 
wording of this clause might be improved. 



A bill has been introduced by Mr. Church, 
Q.C., to amend the law relating to the holding 
of the terms of the Court of Queen's Bench, the 
object being to facilitate the progress of business 
on the appeal side of the Court, by increasing 
the number of terms, and by autboriEing the 
Court to sit from day to day. The Government 
promised to take up the question. 



A desirable amendment to the Act relating to 
the bar has been proposed by Hon. Mr. Chauveau, 
to allow those who have taken degrees in Uni- 
versities to enter upon the study of the profes- 
sion without undergoing examination. We have 
always considered it an unnecessary formality, 
to subject the gnwiuates of Universities to an 
examination to test their fitness to enter upon 
the study of a profession. 



Mr. Wurtele has moved for a return, which 
we trust will be printed, showing : — 1. In what 
Registration Divisions or parts of the Registra- 
tion Divisions, cadastres are now in force. 2. 
The dates of the proclamations putting such 
cadastres in force. 3. The dates on which re- 
spectively they come into force ; and 4. The 
dates on which the delay for the renewal of 
hypothecs expired or will expire. 



NOTES OF GASES. 

SUPERIOR COURT. 

Montreal, June 30, 1879. 
Styoe v. Darling etal. 

Ingohent— 'Action agairut hU Aastgneefor 

Damages. 

Johnson, J. This action is brought by the 

plaintiff against Mr. Darling, the official assignee 

who took possession in the first instance of his 

insolvent estate, and afterwards was duly 



appointed assignee by the creditors, and also 
against one of the Inspectors (Sumner) to 
recover damages, laid at $80,000, for malicioas 
and oppressive conduct alleged against them 
in violating an agreement to let him get back 
his estate by paying torty cents in the dollar, 
and the privileged claims. 

The defendants plead separately, bat both 
alike. First, they plead a demurrer to the 
declaration itself and then, by another plea, 
they set up the facts of the case in the way that 
they took place from their point of view. The 
facts alleged by the plaintiff were shortly, that 
in Ju)y, 1877, an attachment had issued against 
him addressed to Darling, and afterwanls 
Darling was made assignee to the estate, and 
the other defiendant was made one of the 
inspectors together with a Mr. Smith and a Mr. 
Cushing ; that Darling took possession of this 
estate, of which the whole value is said to have 
been about $20,000, and advertised it for sale by 
tender ; that the plaintiff then, about the 21st 
September, backed by Mr. Geo. W. Stephens, 
made a proposal to take it at 40 cents, and the 
rent and all preferential claims, which was 
higher than any other offer. It is then alleged 
that this offer was accepted, and a document 
was drawn up as follows: — '* Insolvent Act, 
<< 1875, and amendments. We, the undersigned 
<* creditors of Mr. Frederick Styce, hereby con- 
« sent to accept a composition of forty cents on 
"the dollar on our own reRpective claims, 
« payable cash, to be closed within ten days. 
<( This deed of agreement to be ineffectual unless, 
* and until, the same shall be executed by a 
« majority in number and value of the creditors 
" as shall be sufficient to procure the due con- 
" firmation thereof," and this was signed by the 
representatives of seven creditors, including the 
firms of Hodgson, Murphy k Snmner, in which 
Sumner, the defendant, was a partner, and the 
firm of Cushing k Co., which inclnded the other 
inspector of the name of Cushing, and also by- 
two firms for whom the third inspector, Mr. A. 
W. Smith, signed as attorney. The next 
allegation is a most astounding one, vis., that 
the inspectors, before they signed this docu- 
ment, obtained a verbal promise from the 
plaintiff to pay ten cents in the dollar over 
and above the forty cents which was to be paid 
in cash. Then it is averrod that Darling was 
made aware of all this, and consented to i^and 
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ga?ethe plaintiff a list of creditors whose names 
had to be obtained -, but that notwithstanding 
his assent, both he and the other defendant inter- 
fered to prevent the requisite number of creditors 
from signing ; and Darling himself, on the 25th 
of September (before the expiration of the 10 
days granted to Styce), sold the stock and fix- 
tores to Farley k Oliver, a firm in Toronto. 

I most say at once that I have very grave 
doubts whether such a statement of action as 
this could be maintained under any circum- 
stances. It is very true that Mr. Styce has now 
got his discharge, but at the time complained 
of, he was wholly divested by law, of all his 
estate. He had nothing, and out of nothing 
nothing can come — ^not even damage, in the 
legal sense of loss or injury to property, lie 
must be shown to have had a rieht that has 
been violated. What right had he, strictly 
speaking, to get back his estate for his own 
profit, and to the extent of his own profit— the 
loss of his creditors ? He may have been pre- 
vented from receiving a gift, and he was, no 
doobt, disappointed in his hopes ^ but that is 
all ; and that does not seem to me to give him 
a right of action. I do not say that this man, 
becanse he was then in the Bankrupt Court, 
could make no contract whatever ; nor that the 
defendants could be permitted to ill-use him 
(if they have done so) with impunity. But I 
say that whatever their acts, they are charged 
with having caused damage in respect to pro. 
perty and to the rights of property of Styce in 
his insolvent estate, and that having no 
property at that time, he could have none of 
the incidents of property— no claim for the 
Tiolation of the rights of property such as is 
made here. But even this gift, which it is said 
the defendants have prevented him from getting, 
eoold only have been his, in case he got the 
consent of his creditors, which he never got^ 
either within, or after the ten days ; on the 
contrary, it is shown that he never could have 
got it ; and ^n the 22ud September he said it 
was all up, and Sumner even went with him to 
Ree an obstinate creditor— Mr. Munderloh, I 
think, who at once positively refused, and there 
vas an end of it, and thereupon Farley & 
Oliver's offer was accepted. I see no evidence 
whatever of malice ; m to Darling's letter to 
Hash, it was written after he had despatched 
^ telegram to Toronto accepting Farley it 



Oliver's offer, imd I think was very proper. I 
do not see either any evidence of Darling's 
assent to this project of the plaintiff ; and, on 
the whole, I think that if such an action could 
be maintained at all, it could only be on clear 
proof of authority given in a formal and 
official way by the creditors ; not in conse- 
quence of a mere benevolent permission, given 
individually ; and certainly not complied with 
by the plaintiff. I think this man was per- 
fectly honest, and naturally desirous of getting 
for himself what in law belonged to his 
creditors ; but he failed to get it, and has no 
cause of complaint against this assignee or the 
other defendant. Their duty was plain, via., 
to get lu) much as they could for the creditors ; 
they seem to have had every desire to help the 
plaintiff as &r as they could with advantage to 
themselves ; and it was only after he himself 
said it was no use, that they sold the estate. 
The allegation that the inspectorR before sign- 
ing this permission or agreement, obtained a 
verbal promise from the plaintiff to pay ten 
cents, after the settlement for forty cents, is not 
proved. There is indeed the evidence of Mr. 
Stephens that Smith told him Styce had 
offered to pay ten cents more as soon as he 
could ; but that is a very different thing. I 
must, therefore, dismiss this action ; but when 
I come to the matter of costs, I ask myself 
whose fault is it that it ever was brought at all ? 
and I cannot but see that the defendants, and 
the creditors who signed this permission, held 
out hopes to this poor man, and hopes, perhaps, 
not altogether disconnected with this possible 
ten cents extra which Smith acknowledges 
Styce had offered ; therefore, I cannot alto- 
gether shut my eyes to the sort of thing that was 
being done. They brought all this on them- 
selves ; and I decline to give them costs against 
the plaintiff. Action dismissed without costs. 

Kerr ^ Carter for plaintiff. 

Monk 4* Butler for defendant. 



Dblveochio v. Lisagb, and Cleroux, mis en 

cause, and Dbsmarais, opposant. 
Lease — Saisie gageriepar droit de suite — CO. 1623. 
Johnson, J. In this case there is an opposi- 
tion by Demarais, claiming as his, and as 
exempt from seizure, under the Maine gagarie par 
drwt de iuitCf a horse that has been seized as 
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liable to be sold in satisfaction of rent. The 
oppositiofi rests on several grounds. This hone, 
which 18 of considerable value, belonged to the 
opposant beyond doubt. The only thing to be 
considered is whether it was seisable for rent. 
In the first place, he was a horsedealer, and was 
neither tenant nor sub-tenant, and therefore, 
nnder Art. 1623, the horse was exempt. Then 
Langlois sub-leased with the plaintiffs know- 
ledge, and the plaintiff knew the horse was 
Demarais' horse, and Langlois, the hotel-keeper, 
owed no rent. Then, though the bailiff's return 
said the sefzure was made on the 4th September! 
that return was contested, and it was shown 
that the seizure only took place on the 6th, 
after the 8 days allowed by law, and this is now 
de riffeur. Opposition maintained with costs. 

Beique j* Co., for opposant. 

A. De^'ardinSf for plaintiff contesting. 



Bank of Toronto v. Pkruns es qual. et al. 
Wife aSparSe de hieu» — Mortgage /torn Hwband. 

Maokat, J. The plaintiffs sue Perkins as 
assignee to the bankrupt estate of one Samuel 
S. Campbell, Lucy Jane Stevens, Campbell's 
wife, Upar^e de bietu from him, and Brackley 
Shaw, and Samuel 8. Campbell to authorise his 
wife to defend herself but not otherwise. In 
August, 1876, Perkiub was appointed assignee 
to the bankruptcy of S. S. Campbell. The 
Bank, declaring to be mortgage creditor of 
S. S. Campbell, under an obligation of 19th 
January, 1876, by Campbell to one Bonnell, 
transferred to the Bank by Bonnell on the same 
day, brings this action to have revoked as 
fraudulent, null and void, an obligation and 
mortgage by Campbell to his wife, dated 14th 
June, 1875, for $25,000, and another obli- 
gation and mortgage by Campbell to Brackley 
Shaw of Ist June, 1876, for $45,000, at the 
passing of which Mrs. Campbell renounced her 
priority of hypotk^qtte in favor of Stiaw. This 
renunciation of priority of hypoth^qw by the 
wife it is also sought to have declared fraudu- 
lent, null and void, as being a prohibited 
snretyship by the wife for her husband. The 
Bank of Toronto is a proved creditor against 
Campbell's bankrupt estate, and may be 
admitted to be creditor of Bonnell. The Bank 
relies upon the Court holding that sales 
between husband and wife are so prohibited 



by law that the mortgage gotten in June, 1875, 
from her husband by Mns. Campbell must be 
declared a nullity ; it goes &rther and charges 
simulation, that no real considemtion was had 
by C/ampbell for that mortgage ; that the wife 
never owned interest or property to the value 
alleged in the moitgage deed. Upon this last 
point I am against the Bank, for it has been 
well proved that Mrs. Campbell in the course 
of a partnership between Charles Hagar and 
herself, tfpat^t de bienSf at the time, earned or 
made considerable property and money which 
the husband Campbell took possession of. 
Hagar proves it to a demonstration. On the 
9th of November, 1875, Campbell declared 
before notary that certain errors had occurred 
in the description of the loth of land mort- 
gaged to Mrs. Campbell on the 14th of Jane, 
1875, and he corrected the t;rrors. Here, 
says plaintiff's declaration, was really a new 
hypoth^que never accepted by the wife, and 
null and void. I do not think so. It is 
to be noticed that all the acts and obligations 
referred to were duly registered. The Bank, 
when it took from Bonnell, could have seen 
all the obligations and deeds roistered in 
the Registry Office. Mrs. Campbell before 
entering into the deed with Campbell taking 
the mortgage from him of the 14tb of June, 
1875, obtained the authorization of a Judge 
to enter into that transaction. Perkins has not 
seen fit to plead to the action. Mrs. Campbell 
pleads ; so does Shaw. They, of course, deny 
plaintiffs' material allegations. 

Upon consideration I have to pronounce 
against plaintiffs. The case as regards Shaw 
particularly is favourable to him. I do not 
see Mrs. C's. cession of priority of hypoihJtqiie, 
to favor Shaw, to he a nullity, or a suretyship 
prohibited. See 3 Quebec L. Rep. The case 
viewed as merely between Mrs. Campbell and 
the Bank is &vourable to her. The C<xie 
prohibits sale between husband and wife. Yet \» 
the rule such an iron one that a husband can 
keep all the money and goods of his wife, 
t^r^e de hiene from him, and enrich himself 
to her ruin? Can the wife in such a case 
make no treaty with the husband, take no 
securities from him towards rectification of 
things? Though authorized by Judge to take 
a mortgage from the husband, towards 
securing herself, in such a case, is the 
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mortgige null and void, and can a third person 
(only becoming creditor of the husband long 
afterwardu) set up such exception of nullity ? 
Certainly, says the Bank. No ! I say. In the 
old law we see husband's sales to wife t^r/e^ 
aid wife's sales to husband, treated of occasion- 
ally. For instance, in No. 39 Pothier, Vente, 
is stated a case of a husband selling a land to 
his wife tf^wfty and d. vilprix. The hein* of the 
husband may complain, and get back the land ; 
the salu will be easily declared simulated and 
fraudulent, and the wife be held to be entitled 
only to the sum she really paid. So says 
Polkier. That Campbell in the case now before 
us was debtor to his wife, 14th June, 1875, 
is well proven ; the simulation charged has 
been disproved. I see no fraud proved against 
Mrs. Campbell. I think the plaintiff's action 
unfounded. I do not see a sale prohibited by 
Mrs. Campbell to her husband. 

Query : Campbell being in bankruptcy, Per- 
kins, his assignee, is a cr/ancier UoU^ like the 
Bank of Toronto, entitled to bring such an 
action as the present, in its own interest, without 
having first put the assignee en demeure to sue ? 
Here the bank, for its own benefit^ is suing, and 
sues the assignee, vested by law with all the 
lands and goods of the bankrupt, Campbell. 
Campbell, as I have said before, is not sued 
directly or personally. Action dismissed as to 
defendant Perkins without costs, and as to Shaw, 
and as to Stevens and Campbell with costs. 

LajUtmme j- Co., for plaintiffs. 

L. N. Be/^amifij for Shaw. 

GUman j- BoUon, for Stevens and Campbell. 



COURT OF REVIEW. 

MoNTRBAL, July 9, 1879. 
Johnson, Mackat, Rainvillb, JJ. 

[From S. C. Montreal. 
Beaubolhl es qual. v. La Bamqui Jacquis Cab- 
tier. 

IwUwnt Act, 1815— Action by Creditor under 
Sect. 68. 
Rawtillb, J., dissenting, said the action was 
by a creditor of one Champagne, an insolvent, 
in the name of his assignee, fieausoleil, who had 
refused to bring the action, to recover about 
$300 from the defendants, on the ground that it 
was money paid in violation of sec. 134 of the 



Insolvent Act. The action was dismissed in 
the Court below (Jett^, J.) and his Honor con- 
sidered the judgment to be correct. The ques- 
tion was whether a creditor for a small amount, 
say $5, could sue and obtain the whole amount 
the defendant might be condemned to pay. His 
Honor thought not ; the creditor should show 
that he was creditor for some specific amount, 
and he ought not to get more than that. The 
creditor here did not show that he was creditor 
for any particular amount. 

JoHNSoji, J. The dissent of the learned Judge 
who has just spoken, requires that I should enter 
more fully than I had intended into the ques. 
tion now before us. The majority of the Court 
is for revising this judgment upon the single 
point of the necessity for proof of the precise 
extent of pecuniary interest held by Stirling k 
McCall in the event of this suit. The Court is 
not called upon to discuss the validity of the 
grounds of dissent. They must be left to have 
the just and proper weight that l>elongs to them. 
We are only re<juired to expose the grounds 
of our own judgment. The question is present- 
ed, I believe, for the first time, and depends not 
on any general principles that we are accustomed 
to apply to ordinary cases ; but upon a statute 
giving a special remedy in a particular case, 
undei an exceptional procedure which it ei\joins. 

The action was brought noihinally by the as- 
signee of the insolvent estate of Remi Cham- 
pagne, to recover some $320 and interest from 
the defendant, on the ground of its having been 
a payment in violation of the 134th section of 
the Act. The defendants issued a writ of attach, 
ment against the insolvent Champagne, who 
thereupon paid them, before the return of the 
writ. A few days afterwards, Stirling, McCall 
k Co. issued another writ, under which the pro- 
ceedings in insolvency have been had. Stirling 
McCall & Co, under the 68th section of the 
Act, are now virtually suing in the name of the 
assignee, to got back from the defendants the 
money that was paid to them while they knew 
the man Chamimgnc to be insolvent. The de- 
fendants merely plead what they call a peremp^ 
tory ezeeptionj and at the tail of it they say that 
they deny the truth of all the plaintiff^s allega- 
tions. The substance of what they set out in 
their plea of peremptory exception, so-called, 
was that they considered Champagne insolvent, 
and proceeded against him accordingly, but that 
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they took the payment in good fiiith, and even 
reduced their demand somewhat. That Stirling 
k McOall afterwards put this man's estate into 
bankruptcy, and knew, as well as the defendants 
and all the other creditors, that this payment 
had been made, and yet never complained of it. 
Then comes, at the end of this plea, a sort of 
protest, that Stirling k McCall have no right to 
proceed as they are doing in this case, in the 
name of the assignee, and that the defendant 
denies everything that is alleged, with the ex- 
ception of what has been admitted. It appears 
quite clear that the defendant has thus admitted 
that Stirling k McCall were creditors, and took 
the initiatory proceedings against this insolvent 
estate. There is no prelimioary plea asking 
that the Judge's order be set aside as irregular. 
There is nothing but this general protestation 
that the defendants acted in good foith, and that 
Stirling k McCall have no right to proceed in 
this way. 

Here, then, is an order of a Judge made under 
the authority of a statute, and with connaissance 
de catuej that this assignee may sue, and if he 
can, may recover all the money illegally kept 
by the defendants, and which they got from the 
bankrupt at a time when the payment was 
prohibited ; and yet it is contended, while this 
order still subsists and is unquestioned, that he 
is not to get judgment, because the money is 
to go to the creditor who is invested by law 
with the right to cause the action to be brought 
in this way. The judgment now before us 
appears to admit every part of the plaintiff's 
case, except the precise extent of Stirling k Mc- 
Call's interest, wliich the learned Judge held to 
be a sine qua non ; and the action was dismissed 
on the single ground that the demand of the 
assignee could only be maintainable to the 
extent of the debt, whatever it may be, that 
was due to them by the bankrupt's estate. In 
other words, this particular recourse, given by 
the statute under the peculiar system of the 
bankrupt laws, was regarded as identical with 
the actio revoeatoria of an ordinary creditor whose 
interest is to be measured by the extent of his 
debt. The majority of the Court takes a 
different view of the operation of the 68th 
section. It reads as follows : — Sec. 68. " If at 
any time any creditor of the insolvent desires 
to cause any proceeding to be taken which in 
his opinion would be for the benefit of the 



estate, and the assignee, under the authority 
of the creditors or of the inspectors, refuses or 
neglects to take such proceeding after being 
duly required so to do, such creditor shall have 
the right to obtain an order of the Judge 
authorizing him to take such proceeding in i)^ 
name of the assignee, but at his own expense 
and risk, upon such terms und conditions as 
to indemnity to the assignee as the Judge may 
prescribe ; and thereupon any benefit derived 
from such proceeding shall belong exclusively 
to the creditor instituting the same for his 
benefit, and that of any other creditor who 
may have joined him in causing the institution 
of such proceeding. But if, before such order is 
granted, the assignee shall signify to the Judge 
his readiness to institute such proceeding for the 
benefit of the creditors, the order shall be made 
prescribing the time within which he shall do so, 
and in that case the advantage derived from 
such proceeding shall appertain to the estate." 
In our opinion, the interest of the creditor 
here is one that is vested in him by the statute, 
and his right is to be exercised in the manner 
prescribed by it. 

The immorality of the plaintiff's position was 
insisted on; and it was said he was getting 
what was not his. Well, with respect to the 
immorality of the thing, I must say I am 
not aware that bankruptcy considered either 
by itself as a commercial disease, or with 
reference to the treatment prescribed for it by 
the law, has ever possessed any very seductive 
allurements tor the moralist; bnt I quite agree 
that the immorality that may in any case affect 
or vitiate a contract, is a thing to be looked at. 
The plaintiff's position in the present case does 
not appear to me tainted with a legal immoral- 
ity that could affect his rights. What is there 
immoral in the Legislature saying to the credi- 
tors of a bankrupt : << You may renounce, if you 
see fit to do so, your collective right to defeat 
the prohibited transactions of the bankrupt; 
and you may give that right to any one of your 
number who chooses to take the risk of bring- 
ing an action ? " Now, that is preci8ely what 
the law has done in the 68th section; and a 
creditor who chooses to accept that position and 
that risk is exactly in the position that all the 
creditors would have occupied, if they had 
chosen to bring the action for themselves, in the 
name of the assignee, except that he individu* 
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ttUy, instead of the estate, risks the costs. 
Therefore the defendant has no other defence 
to him, than he would have had to them all ; 
and it is immaterial to this action what might 
hare heen the extent of the beneficial interest 
moring the creditor who undertakes this pro- 
ceeding. He asserts the rights that belonged to 
the creditors generally, and which they have 
renounced in his fitvor, and it appears a 
' consequence that a defendant in such 
could have no other defence to the 
assignee's demand, when it is made for one of 
the creditors, after the rest have renounced, 
than he would have had if the assignee still 
represented them all. That the plaintiff is 
getting an advantage that the other creditors 
might have got for themselves, if they had 
chosen, may be admitted ; but they have not 
chosen; therefore, if advantage It be, it is at 
least an advantage with the full assent of all 
those who, under any circumstances, could com- 
plain of it. The administration of this bankrupt 
law is replete with such instances : To go no 
fiffthtft than the case of a purchaser of a bank- 
rupt's debts, he gives perhaps a few* dollars for 
some thousands ; but the creditors have assent- 
ed to it as being for their advantage, — as they 
have done here ; yet it has never been urged in 
any of the numerous cases of that class, that 
there is anything immoral in the purchaser 
getting the full amount, if he can recover it, of 
the debts due to the bank nipt concern. It is, 
so to speak, a speculation sanctioned by the 
law which vests the proceeds in the speculator. 
I fully assent to the general principle that inter- 
est is the measure o1 actions *, all that I say is, 
that the plaintiff here, as a creditor, as he 
undoubtedly is, as, indeed, the plea expressly 
admits him to be, is invested by the statute 
with the full interest of all the other creditors ; 
and the test of interest applies not only to 
actions but to exceptions. 

'With respect to the second part of the case, 
it is in a nutshell. The Bank had knowledge 
of the insolvency of its debtor ; it took steps 
founded on that insolvency which itself is 
allied in the affidavit made for the writ. It 
received payment at a time that made the 
insolvency not only probable, but absolutely 
certain, as fiir as their knowledge went ; and 
under the circumstances the money belongs not 
to the Bank, but to the creditors who have 



chosen to deal with the case in this way. The 
case of Sauvageau v. Larividre decided that the 
creditor making oath that his debtor was 
going to leave without paying him, does not 
necessarily imply knowledge at the time that 
the debtor was insolvent. That was certainly 
going quite as far as it would be safe to go. In 
the present case the creditor knew beyond 
doubt that his debtor was insolvent. The affi- 
davit alleges it, and it is admitted in the plea. 
It was asked, what was the Bank to do ? The 
debtor was in prison, and came and asked to be 
libemted. How could it refuse to take the 
money? The point is not now whether the 
Bank at that moment could take it, but whether 
they can now keep it We are, therefore, of 
opinion to revise this judgment, and adopting 
the view taken by the learned Judge on every 
other point of the case, we correct the only 
ground on which he held that the action could 
not be maintained, and we give judgment for 
plaintiff with costs in both Courts. 

Bethune j* Beihune for plaintiff. 

Laeoste Sf Globeiuky for defendants. 



Johnson, Torraroi, Rainvills, JJ. 

[From S. C. Montreal. 
Gerard v. Lbmirb dit Marsolais ; and Gerard 
plaintiff en desaveu v. St. Piirrb et al., 
defendants en desaveu. 

AUorfUy — Action far aeration <^ corps et de 
biena — Reconciliation — (7octo. 

ToRRANCB, J. The plaintiff had taken out an 
action in forma pauperis, for a sepaiation from 
bed and board aijrainRt her husband. On the 
1 5th November, the defendant was foreclosed 
from pleading, and immediately an inscription 
for enquite ex parte was filed for the 18th 
November. On the 16th November the defen- 
dant gave notice to the attorneys of the plaintiff 
of a motion to reject the inscription on the 
ground that the parties were reconciled, and' 
this motion was supported by the affidavit of 
plaintiff and defendant. The motion was 
rejected, and a new inscription was made by 
the plaintiffs attorneys for the 4th January. 
Thereupon the plaintiff began an action en 
(Utareu against her attorneys. This action was 
maintained by judgment of the Court (Mackay, 
J.) on the 20th February last. This judgment 
is now under review. The defendants en 
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dftaveu contend that the action of disavowal in 
unfounded : Ist. fiecause they had a right to 
continue the action for their costs againnt the 
defendant. 2nd. Because the only proceeding 
which the plaintiff could take against her 
attorneys was to revoke their mandate conform- 
ably to C. C. P. 205, namely, by paying their 
costs. On the other hand, the plaintiff has 
invoked C. C. 196, by which a reconciliatiun 
between husband and wife has the effect of 
extinguishing the action. The Court took this 
view, and, regarding the reconciliation with the 
utmost favor, it is impossible for us to take a 
different view from the Court whose judgment 
is under review. 

Duhatful j* Co.f for plaintiff en diaaveu. 

St. Pierre ^ Co., defendants en d/saveu. 



Mackav, ToBRAirci, Papinkad, JJ. 

[From S. C. Bedford. 
Primi v. Perkins et al. 
Second dietreas under one execution. 

Mackat, J. Prime brought an action to have 
a second distress set aside. It was in the nature 
of a re vendicatory process. H is Honor obse rved 
that no value had been assigned to the effet ts, 
and in a revendicatory action, it was absolutely 
necessary to give a value to show jurisdiction. 
The Superior Court had only jurisdiction in 
cases whicli were not exclusively of Circuit 
Court jurisdiction. As to the other point, his 
Honor entirely adopted the argument on behalf 
of plaintiff, that a second distress was null. 

Papimiau, J. The plaintiff had been con- 
demned by the District Magistrate to pay the 
defendant, Perkins, collector of Inland Revenue, 
$75 fine and $28.85 costs, for having sold 
spirituous liquors without license. A warrant 
having been issued, the bailiff' who was charged 
with the execution, seized a horse, harness and 
waggon, which, being sold, produced only 
$12.06, leaving only $5.41, after deduction of 
the costs, $6.65 ; so that $99.44 remained to be 
levied. Without making any return of his 
proceedings on the first seieure, he made a 
second. The plaintiff, a physician, took an 
action of revendication, alleging that the effects 
seized were his property, and that the defen- 
dants, (the collector and the guardian) illegally 
detained them. Defendants pleaded in sub- 



stance that the.fint seizure not having realized 
the required amount, a second seizure had been 
made. The sale under this seizure had been 
prevented by the eaitie-revendicationj which was 
dismissed by the Conrt below (Dnnkin, J.) 
The question was as to the validity of the 
second distress. In England, the principle had 
always been maintained that the guilty person 
cannot be made to suffer twice for the same 
offence. This doctrine was not unknown to 
the French law, and it was well settled in 
Canada. The defendants referred to the case, 
provided for by our law, for making a seisore 
in another district, when the first seizure does 
not yield sufficient, and on the same principle 
it was ui^ged, a second distress in the same 
district, should be sanctioned. This was usuig 
the same warrant for two distresses, but there 
was only one execution, and it was not making 
a party suffer twice for the same offence. His 
Honor cited 1st Burrow's reports, p. 579, Svtekini 
V. Chambers et al.^ in which Lord Mansfield ex- 
pressed himself as follows : — << As to the second 
distress, the first question relating to that is 
whether tiiis warrant can be at all justified, as 
it was a second distress taken under the saue 
warrant, when enough might have been taken 
at first, if the distrainer had then thought 
proper ? Now, a man who has an entire duty, 
shall not split the entire sum, and distrain for 
part of it at one time, and for other part of it 
at another time ; and so Miee quoHes, for several 
times ; for that is great oppression. But if a 
man seizes for the whole sum that is due to him, 
and only mistakes the value of the goods seized, 
(which may be of very uncertain or imaginary 
value, as pictures, jewels, race horses, &c.,) there 
is no reason why he should not afterwards com- 
plete his execution by making a fiirther seisnre.'' 
The majority of the Court came to the conclu- 
sion that Judge Dunki n had properly maintained 
the second distress. However, this judgment 
was not to be taken as a justification of the con- 
duct of the officer charged with the execution. 
It was his duty to have seized sufficient at once, 
to dispense with the necessity for any further 
seizure. 

ToRRAHOB, J., concurred. 
Judgment confirmed. 

8. W. Foster for plaintiff. 
Racicot cf* Co.y for defendants. 
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Vol. n. AUGUST 9, 1879. No. 32. 



LEGISLATION AT QUEBEC. 

The present session has produced an un- 
nsoal nomher of suggestions for the amend- 
ment of oar civil law. Besides those noticed 
in oor last two issues, Hon. Mr. Chapleau, Q.C., 
has introduced a biU respecting the sale of 
immoveables by sheriffs in the Province of 
Quebec. It proposes to enact that, *< whereas 
*< certain formalities required by law, have 
"been omitted in certain sales of immove- 
"ables made by the sheriffs in their official 
<( capacity, and whereas such omissions may 
*' occasion serious inconvenience to the pur- 
" chasers;'* 

« 1. In the registration divisions in which 
official plans and books of reference are in force, 
all Sheriffs* titles respecting real estate situated 
within such divisions, prochs verbaux of seizures 
of the said properties, advertisements, publica- 
tions and notices posted up, in which the proper- 
ties seized and sold have not been designated by 
the numbers shown on such official plans and 
books of reference, are hereby declared valid 
for all legal purposes whatsoever, notwith- 
standing any law to the contrary, and specially 
articles 638, 648, 650 and 689 of the Code of 
Civil Procedure, and every law or statute 
amending the said articles ; provided however 
that a notice indicating the official numbers of 
the properties described in the titles shall 
have been given, within six months from the 
passing of the present act, to the registrars of 
such registration divisions by the Sheriffs or 
any of the parties interested. 

« 2. This act shall not affect pending cases, 
and shall come into force on the day of its 
sanction." 



or the Lieutenant^ovemor of this Province, 
as the case may be. 

« 2. The first of July, the anniversary of the 
day on which the British North America Act 
came into force, shall, in future, be considered 
a non-juridicat day as if it had been mentioned in 
article 2 of the said Code, and if the first of 
July should happen to fall on a Sunday, then 
the second of July shall be considered a non- 
juridical day. 

<< 3. Proceedings and sales which have taken 
place on a day of Thanksgiving, ordered either 
by the Governor-General or the Lieutenant- 
Governor, prior to the passing of this act, shall 
be deemed valid as if they had taken place on 
the day following such Thanksgiving day. 

« 4. Article 3 of the said Code applies to 
sales announced to be made by authority of 
justice. 

" 5. The present act shall, in so fer as it 
shall apply, form part of the said act respect- 
ing the interpretation of the statutes of this 
Province, 31 Vict. Cap. 7. 

<<6. Nothing in this act shall apply to 
any objection already raised before the Courts 
in any case now pending. 

« 7. The present act shall come into force on 
the day of its sanction." 



Hon. Mr. Boss has introduced a bill to 
amend Arts. 2 and 3 C. C. P., respecting non- 
juridical days. The provisions are as follows : — 

"1. The word "Governor" in the second 
article of the Code of Civil Procedure means, 
indiCEerently, the Govemor*General of CaoAda 



With a view to secure the publicity of 
seizures of real estate, Mr. Wurtele, Q.C., has 
introduced a bill with the following clauses :— 

"1. As soon as the sheriff of any district 
has made a seizure of real estate, he shall 
transmit to the registrar of the registration 
division wherein It is situate, a notice thereof ; 
and the registrar shall, on receipt of such notice, 
register and index the same. 

« 2. The registrar shall, until the said notice 
of seizure is cancelled, mention it in all 
certificates demanded of him, either against * 
the real estate described in such notice or 
against the judgment debtor upon whom the 
real estate was seized. 

" 3. When the seizure is followed by 
judicial expropriation, the registration of the 
notice shall be cancelled by the registration of 
the sheriff's deed of sale, and the registrar shall 
make mention thereof in the margin of its 
entry. 
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<< 4. When the seizure is releasedi the regis- 
tntion of the notice shall be cancelled by the 
deposit and registration in the registry office, 
of a certificate establishing such release, given 
by the prothonotary ; and mention of the 
cancellation must be made in the margin of 
the registry of the notice. 

<<N. B.— The following section shall be 
proposed in committee of the whole : 

" When a seizure of real estate is annulled, 
and the judgment creditor is condemned to 
pay the costs thereof, the expenses of the con- 
cellation of the notice of seizure shall be at 
his charge. 

« 6. The prothonotary is bound to deliver to 
any person demanding the same, a certificate of 
the release from seizure of any real estate 
that may appear by the record of the cause in 
which such seizure was made. 

"N. B. — The following section shall be pro- 
posed in committee of the whole : 

« 7. The sheriff, registrar and prothonotary 
shall be entitled to such fees for the perfor- 
mance of the duties imposed by this act as 
may be established by order of the lieutenant- 
governor in council. 

"8. The provisions of this act are only 
directory ; and the omission to comply with 
them, shall not invalidate the sheriff's sale in 
any cause in which such omission may 
occur." 



Mr. Racicot has introduced a bill respecting 
contracts to defraud creditors, and to amend 
1040 C. C, and 68, 615, 1058 and 1198 C. C. P. 
The clauses are as follows : — 

» 1. Article 1040 of the Civil Code is amend- 
ed by striking out the words <one year,' in 
the third line of the first paragraph, and the 
words < a year,' in the second line of the second 
paxagraph, and replacing them respectively, by 
the words : < ten years,' and further by adding 
the following provisions to the said article : 

<Such nullity may also be demanded and 
obtained, either by contesting the declarations 
of garnishees made on writs of attachment by 
garnishment either before or after judgment, 
or by contesting oppositions filed by third 
parties to seizures of moveables or immoveables 
or by any other incidental proceeding, accord- 
ing to circumstances, without ;^it8 being ne- 



cessary to have recourse to a revocatory action 
(aeiion rwocaioire), 

< The service of the suit, the contestation or 
the proceeding necessary to obtain the setting 
aside of the fraudulent deed upon the debtor 
who shall have left his domicile in the province 
of Quebec, and who cannot be found in the 
district, in accordance with article 68 of the 
Code of Civil Procedure, shall be sufficient if it 
be made at the office of the prothonotary or 
clerk of the Court before which the suit is 
pending, and the said articles 68 and 615 of the 
said Code of Civil Procedure are in consequence 
amended on this point. 

< Any interested party may evoke the case to 
the Superior or Circuit Court (as the case may 
be) by adopting the proceeding indicated in 
'^rticle^ 1058, 1198, 1200, 1201 and 1202 of the 
Code of Civil Procedure.' 

« 2. Chapter 2 of Book 2 of the Code of Civil 
Procedure is amended by adding, after article 
842, the following article : 

< 842a. Every creditor who shall have obtain- 
ed a writ of capiat ad retpimdendum or a writ of 
attachment before judgment, may immediately 
give notice of the issuing of such writ to the 
registrar of the county, in which the immove- 
able property of the debtor is situated, in the 
form A of the Schedule to this act annexed, and 
the registrar shall be bound to at once register 
such notice in the usual manner and for the 
usual fee, and every deed of transfiBr of the im- 
moveable or immoveables designated in the said 
notice, executed after such registration, shall be 
prifM facie deemed firaudulent and shall be void 
as regards the creditor who shall have given sach 
notice.' 

"3. This act shall in no wise affect pending 
cases and shall come into force on the day of its 
sanction." 



Hon. Mr. Boss has introduced a bill to 
amend section 9 of 34 Vict, chap. 4, 
respecting the jurisdiction of the Circuit 
Court in certain districts. It is to the following 
effect: — 

" 1. Section 9 of the act of this Province 34 
Vict chap. 4, is amended by striking out^ in 
the third line of the said section, the words : 
t Quebec and Montreal,' and substituting there- 
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< Quebec, Montreal and St. 



for the words : 
Fnmcis.' 

<< 2. Nothing in the present act contained, 
shall apply to nor affect caaes pending before 
the Circuit Ck>nrt for the district of St. Francis. 

" 3. The present act shall come into force on 
the day of its sanction." . 



The Quebec Election Act (38 Vict c. 7) is 
proposed by Mr. Fortin to be amended as 
follows : — 

^l. The Quebec Election Act, 38 Vict. Cap. 
7, is amended by adding the following section, 
after section 45 of the said act : 

* 45a. In cases of suspense or delay at any 
stage of the appeal, the judge or the court 
seised of the case, may allow one or more 
persons to intervene and continue the pro- 
ceedings to judgment and execution.' 

^ 1. Section 2 of the said act is amended by 
striking out the paragraph commencing with 
the word : < Whenever,' in the third line thereof, 
and ending with the word : < Estate/ at the end 
thereol 

** 3. The present act shall come into force on 
the day of its sanction.*' 

And Mr. Lavall§e proposes the following 
additional amendments : — 

"The Quebec Election act is amended by 
adding the following paragraph to section 30 of 
the said act : 

< But every person who shall file a complaint 
in writing, in accordance with sections 28 and 
29, must, at the same time, deposit in the office 
of the council, a sum of money sufficient to 
cover the cost of such public and special 
notices ; ' 

And by substituting for section 32, the 
following : 

^ 32. By its decision on each complaint, the 
council may confirm, or correct each duplicate 
of the list, and order the Secretary-Treasurer 
to repay to the complainant such portion of his 
deposit as it may deem advisable, according to 
the result of the evidence.^' 



Mr. Loranger proposes to give a privilege 
upon vessels for towage, by adding in the 
second paragraph of Art. 2383 C. C, after the 
word « pilotage," the words : « and towing." 



A bill, introduced by Mr. Fortin, proposes to 
amend the Qame Laws (40 Vict., Chap. 21) as 
follows : — 

1. Section 5 of the act of this province 40 
Vict., Chap. 21, is amended by adding the fol- 
lowing paragraph thereto : 

» Ko one shall, at any time, make use of 
canoes, boats or other craft to go amidst the ice 
and take or kill the birds mentioned in the 
preceding sections ; and the canoes, boats or 
other craft used for such purpose, may be con- 
fiscated and sold." 



PERSONAL INSULT. 

As the old fashioned remedy for personal 
insult, duelling, is strictly prohibited, there 
seems to be all the more reason why the law 
should afford adequate protection. Yet personal 
insults, unaccompanied by any act which can be 
construed into an assault, cannot, it seems, be 
prevented by any legal means. This point, 
says the Law Timea (London), was decided last 
week in the case of FkUhpt v. JutHeea <^ Qatu^ 
head^ which came before Lord Chief Justice 
Coleridge and Mr. Justice Field, sitting as a 
divisional court for hearing motions from all 
the divisions. The facts of the case were 
these : A policeman at Gateshead had been 
dismissed fiK>m the force, and in order to be 
revenged on the chief constable, who it is to 
be presumed was the cause of his dismissal, 
the discharged officer took every opportunity 
of using insulting language about and toward 
his late chief. This individual put up with the 
annoyance for a considerable time, but his 
patience became exhausted ; and, not knowing 
what else to do in order to put a stop to the 
nuisance, he applied to the justices to bind 
over the ex-policeman to be of good behavior, 
on the ground that he, the chief constable, 
<< would otherwise be provoked to commit a 
breach of the peace." The justices, with a 
natural desire to support the dignity of so 
important a person as the head of the police, 
at once acceded to the application, and ordered 
the defendant to find sureties for his good 
behavior for six months, subsequently com- 
mitting him to prison for that period in de&ult 
of finding the sureties required. Thereupon a 
rule for a writ of certiorari to bring up the 
warrant of committal to be quashed was 
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obtained, and, in making it absolnto, it was 
pointed ont by the conrt that a condition 
precedent to the granting an order, calling on 
a person- to enter into reoogniiances to keep 
the peace or be of good behavior, was an oath 
by the applicant that he went in bodily fear of 
the person to be bound over. In this case it was 
the converse ; the applicant swearing that he 
apprehended a breach of peace by himself, 
unless defendant was bound over. What 
would inevitably be the result of a case like the 
one in point must be obvious, but at the same 
time it brings to view a state of things by no 
means satisfEu^tory. It simply comes to this, 
if one chooses to insult and annoy another, he 
may continue to do so as long and as oft^i as 
he pleases, provided he does not commit an 
assault or make use of slanderous or obscene 
language. The person annoyed has no remedy. 
He has no right of action, there is no criminal 
procedure which will relieve or protect him, 
and if he takes the law into his own hands 
and avenges the insult by personal chastise- 
ment, he renders himself liable to a prosecu- 
tion for an assault. 



NOTES OF CASES. 

SUPERIOR COURT. 

M0MTBI1.L, June 30, 1879. 
Coim et vir v. Hddsom et al., and Gordom et al., 
mis en cause. 
Pleading — Evidence, 
JoHirsoN, J. There is a eatne gagerie par droit 
de nuU for rent in this case. The defence was 
1st, a demurrer which was dismissed ; and 
secondly, a waiver of the plaintiffs' right as 
regards a pianoforte — the only article seized by 
droit de tuite. It appears that the defendant 
wished to raise money on the security of this 
instrument, and got money, $150, from Mr. 
Gould upon it, and the plaintiff expressly re- 
nounced her lien upon it. It was said that this 
was done for the benefit of the lender ; but it 
was for the benefit of the borrower also, who 
without it could not have got the ^money, and 
she became a party to it and signed it. All this is 
made clear by the evidence of Mr. Dewitt. The 
document itself would lead one into error, 
perhaps ; but the facts are no doubt as Mr. 
Dewitt states them. The renunciation is in 



these words : " I hereby agree not to hold the 
<< above named piano-forte for house rent or any 
« other claim agaiast Mrs. Hudson." Mrs. 
Hudson now judging this agreement violaied, 
says it was made with her and for her benefit ; 
and so it was, no doubt, to a certain extent ; but 
only to a certain extent. The intention of the 
parties was clearly that Gould's rights should 
not be interfered with by the landlord. The 
defendant, however, cannot fnlfil her obligation 
to Gould if the plaintiff does not keep her 
agreement with her, as to not touching this 
piano. The defendant has never paid Gould ; 
but it was uiged in argument that Gould had 
been p^id by the plaintiff. Now if that is a 
fiict in issue, it may be proved ; but the plaintiff 
has not set up the fact of her having extinguish- 
ed Gould's interest. There is nothing bat a 
general answer to defendant's plea on this head: 
that is ^to say, the defendant pleads this ex- 
emption from seizure, and all that the plaintiff 
has to say in answer is that it is not true. 
There is nothing in issue, therefore, or suscep- 
tible of proof, as reganls this fsuit of pajrment, 
and I cannot look at the evidence upon it. 
The judgment will go for the debt therefore ; 
but the right to seize this piano par droit A 
suite has been renounced ; and there is no 
allegation, or legal proof that jt has been re- 
sumed ; and the seizure is bad and must be 
dismissed. 

Duhlop i Co. for plaintiff. 

F, 0. Wood for defendant 



Tai AcoiDiNT Insuranci Co. v. Pill, and E. 
Contra. 

Negligence — Workman failing to take necessary 
precaution. 
Maokay, J. This suit was instituted four 
and a half years ago. The issues were com- 
pleted more than four years ago. The plaintiffs' 
case is simple, as stated. They say to defendant : 
In October 1874, we gave you 800 thin paper 
printed show card colored impressions or 
sheets, to be stretched, mounted on cotton and 
varnished by you, to serve as show cards. You 
mounted and delivered to us in good order, one 
hundred, and the other 700 you, by want of 
skill, spoiled ; they were useless to us, and we 
have had to refuse to accept them, and have 
returned them: so pay us their value as per 
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lithogmpher'g bill : $157.60, less only the value 
ol your work on the 100 receired, $20. The 
snit is for $137.50. 

The defendant denies that he was negligent, 
and says that no notice was giren that the 
lithognphed sheets delivered to him were 
lithographed in such manner and with such 
coloring that the colors would ran, or spread, 
or that more than ordinary care wonld be re- 
quired of defendant ; that the 800 cards or 
sheets were all mounted with the same care, 
that defendant delivered them to plaintiffs, 
but plaintiffs have refused to accept 400, and 
farther attempt to make defendant take back 
300, but these the defendant has refused, and if 
they are damaged it is by plaintiffis' faulty and 
the manner in which they had been litho- 
graphed ; tiiat defendant has often tendered the 
400 in his possession, but plaintififo refuse them ; 
and defendant reserves recourse against plaintiff 
for the value of his work and labor. 

The defendant proceeds by an incidental or 
ctoss demand for this alleged value of his work 
and labor, repeating again in substance the 
all^ations of his plea to the principal action, 
and offering the 400 cards, asks that the Insur- 
ance Company be condemned to pay him $200. 
Of course, the Company denies indebtedness, 
and persists in its original statement of griev- 
ance against defendant, and charges him with 
owing them the $137.50. 

It is certain that the cards are blurred, as is 
charged; the green color on the original litho- 
graphers^ sheets has spread over the adjoining 
field, making an ugly blur. What was or is 
the cause of this? There were 100 perfectly 
▼araished and mounted by defendant and not 
hlnrred. Scott, another picture framer and 
monnter, mounted in 1874 a great many like 
lithographed sheets, and experienced no diffi- 
culty, but took precautions against the running 
of the colors, having been told that Pell had 
met with difficulty. Little, the lithographer, 
swears that all his lithographed sheets were 
printed with the same colors. This, with Scott's 
eridence, and the foci that Pell mounted 100 of 
the impressions for plaintiffs perfectly well, 
makes the weight of evidence on the company's 
side preponderate. The sizing, or the paste, or 
the varnish, or the wetting, by Pell, has been 
carelessly or imperfectly done, presumably. 
ItiaofHttleuseto say that if chromo paper 



had been used by Little the blurring, perhaps, 
would not have happened. Gtobhart is a strong 
witness for Pell. He would attribute the blur- 
ring to Little's bad coloring and to potash in his 
paper; this may have dissolved <he says) on 
the papers being wetted, and may have pro- 
duced the stains. But the weight of evidence 
goes to support the theory of too mneh damping *, 
why were not the 100 stained ? Why did not the 
potash in the paper of the 100 dissolve ? And 
why did the potash in the papers that Scott 
worked upon not dissolve? Judgment must 
go for plaintiffs on the principal demand, and 
for incidental defendants upon the inddental 
demand. 

ffaUony Q.C., for plaintiffs. 

Monk # Co. for defendant 

COURT OF BEVIBW. 

MoNTBKAL, July 9, 1879. 

MaCKAT, ToBRAHOI, JiTTft, JJ. 

[From S. 0. Biokelien. 

LaFUUB v. BiV. iJfaBMBB GUXUCBTTI. 

aUmd&r^^Noi^-^uilAonahU wordt. 
Maokat, J. The action is against a eur^for 
verbal slander, at a meeting of mars^u0Uera and 
others, for the election of a mar^mUier. Thero 
were fourteen or fifteen persons present, includ- 
ing the plaintiff, a very worthy and respectable 
man, who had formerly been a marffuUher. The 
curi mtMie an explanation of the reasons why he 
had only called certain persons to the meeting. 
Thereupon the plaintiff, Lafleur, called his 
attention to the feet that the meeting was, 
perhaps, irregular, because the law ordered that 
notice should be given to a greater number 
than had been notified in this instance. 
Thereupon the eurS became a little warm, and 
commenced to read firom a book in defence of 
his course ; and Lafleur said : — *< What book 
are you reading from ? " and intimated that the 
Consolidated Statutes was the authority that 
should prevail. The euri exclaimed : << Vous 
dtes un homme dangereux I " and several 
persons who were present heard him. For that, 
the plaintiff brought suit for thousands of 
dollars damages. According to the judgment 
a quo (Papineau, J.) the plaintiff was over-sensi- 
tive. He was perhaps right in his law, but his 
reputation was not damaged by irhat the eur€ 
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said, and he had no right to recover pecuniary 
damages. The judgment dismissing the action 
would, therefore, be confirmed. 

A. Germain for plaintiff. 

M. Mathieu for defendant. 



CIRCUIT COURT. 

MoNTBiAL, July 9, 1879. 
Hbndirbon v. Thi St. Michel Road Co. 

7}umjpike Roadt — Manure exempted from Toll. 

Johnson, J. Action by a farmer of the Cote 
de la Visitation in the Parish of Montreal, to 
get back $8 taken by the defendants without 
right as toll forjpassing on their road with carts 
containing manure. The plaintiffs position is 
that he comes within the operation of the 7 
Vic., c. 14, sec. 1, which is reproduced in the 
Consolidated Statutes of Canada, cap. 86, sec. 3, 
and exempts such loads from toll, when taken 
for the purposes of agriculture from any city 
into the country parts within 20 miles from it. 
The plaintiff proves the necessary facts *, but the 
defendants pleaded that they were originally 
incorporated by an Act of the special council, 
which authorized them to levy tolls on this road 
with certain exemptions, not however, extend- 
ing to loads of manure ; and that the 7 Vic, c. 
14 was passed in violation of the 46th section 
of the Act of re-union of the Provinces, which 
said that all laws in force in either of the Pro- 
vinces should remain in force, and have the 
same authority and effect as if the Imperial Act 
had not been passed, and the 7th Vic. is more* 
over a violation of the vested rights of the 
corporation created by the Act of the special 
Council, and therefore a violation also of Magna 
Charta, which provides that no freeman shall be 
dis-seized of his rights except by the judgment 
of his peers or by the law of the land. Turnpike 
roads were first established on the Island of Mon- 
treal under the authority of the Act of the 
special Council, 3rd Vic, c. 31, but the Act 
invoked here is the 4th Vic, c. 22, of the same 
body, and seems an extension of the system to 
a particular road under a joint stock company. 
Still it was a public Act, and passed in the 
public interest, and it is entitled, « An ordin- 
ance for the improvement of a certain part of 
the road from the City of Montreal to the Cote 
St. Michel, in the parish of Sault au Recollet.^' 
The Parliament of Canada, after the re-union of 



the provinces, was competent to legislate for all 
public purposes for either of the previous pro- 
vinces. The end of the first section of the lih 
Vic, c. 14, as reproduced in the chap. 86 of the 
Consolidated Statutes, shows that they intended 
to legislate in the public interests whether they 
were confided' to trustees, commissioners or 
companies, and they say by this Act that it 
is good for the health of the towns, that manure 
should be carted out of them, and good for the 
fertility of fiirms that they should get it, and 
therefore it is to go firee over the roads in 
whosesoever hands the roads may be ; and 1 
must give effect to this law. See Potter's 
Dwarris, pp. 75 to 79 and notes ; also Cooley's 
Constitutional Limitations, pp. L64 to 167. 1 
decline to go into a discussion of the limits of 
l^lslative and judicial powers. The author- 
ities and cases cited in the two books I have 
mentioned make it plain that except where the 
constitution has imposed limits on the legisla- 
tive power, it must be considered as practically 
absolute, whether it operate according to natural 
justice or not in any particular case. The Act 
of re-union merely preserved existing laws 
subject, as they always were, to altenUioD by 
competent authority. Judgment for plaintiff. 



SUPERIOR COURT. 

MoNTBKAL, July 11, 18*79. 
Ex parte Jodoin et al. v. Thb Corporation of 

THl ViLLAGI or VaRBNNBS. 

EUetoral Litt — Correction. 

The petition of Jodoin et al. set forth that 
Joseph N. A. Archambault, secretary-treasurer 
of the Village of Varennes, prepared and 
deposited as required by law, the electoral list 
of the Village, and gave notice thereof, and 
gave notice, contrary to Section 21 of the 
Quebec Electoral Act, that the list was subject 
to inspection till 7th April, that it was not 
corrected or amended within thirty days 
limited by the statute, but that on the 7th 
April, the counci I illegally struck out certain 
names from the list and added others. The 
demand was that these corrections and amend- 
ments should be held for nought, as not having 
been made within thirty days. 

ToRRANCi, J. The facts are not dispnted. 
but the Corporation objects that the notice 
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lerved upon the secretarj-treastirer of the 
petition was not snfficient ; that the notice 
should also have been addressed to the Corpor- 
ation. I am quite satisfied with the manner 
and form of the notice given. It is in strict 
compliance with the statute. It farther ap- 
peals that the corrections and amendments 
were made after the thirty days, namely, on the 
7ih April. The prayer of the petition must 
therefore be granted, and the list restored to 
the condition in which it was before the 7th 
April and after the Ist March. 

Qtf^rionj Rmfret j* Dorion for the petitioners. 
Mouueau j* ArchambauU for J. N. A. Archam- 
baultj secretary-treasurer. 



SUPERIOR COURT. 

MoNTBiAL, July 22, 1879. 

Mabchand v. Catt et yir. 

Laxdiard and Tenant — Repairs — Beeourae of Ten- 
aid when Landlord negleeU to make repairs. 

The plaintiff complained that he had leased 
from the female defendant by verbal lease, a 
house and prenuses in Sanguinet street for one 
year, beginning the Ist May last, at the rate of 
$12 per month, the lessor undertaking to make 
certain reparations, and to keep the drains in 
good condition in the cellar and yard, so as to 
make the premises habitable. That the defend- 
ant had always failed in her undertakings, by 
which the plaintiff had suffered damages ; that 
the drains were in a very bad state and sent 
forth in the house an infectious odor alto- 
gether prejudicial to the health of the plain- 
tiff and his family, consisting of a wife and 
yonng children whom he had been in conse- 
quence obliged to send to the country ; that 
Doctors Durocher, Larocque and others had 
Wuted the house, and all had declared it 
to be uninhabitable, and fit to cause grave 
prejudice to the health of the plaintiff and his 
family, and advised him to leave the premises 
in order to escape nauseous and infectious 
odoors arising from the state of the drains. 
That defendant had always neglected and 
nfosed to make the necessary repairs to the 
drains. That the Board of Health had also 
declared the house unhealthy and uninhabitable. 



and notified defendant to make repairs without 
delay. That plaintiff, on the 16th June, served 
a protest upon the defendant, requiring her to 
make the necessary repairs, without result, 
whereby plaintiff suffered damages which he 
reduced to $50. The prayer of the plaintiff 
was that the lease in question be declared 
annulled from this day (20th June), and the 
parties be replaced in the same condition in 
which they were before the lease, without pre- 
judice to the damages mentioned above, which 
plaintiff submits to the discretion of the 
Court. 

The defendant pleaded that she had made 
all the reparations promised, and as to the 
drain, plaintiff did not complain until three or 
four days before the action, and by the protest 
of the 16th of June. That defendant requested 
Joseph Brunet to make a new drain, which he 
did with all despatch, to the satisfiEiction of the 
Inspector of the city. That, therefore, plain- 
tiff had no reason to complain of the state of 
the premises, nor of the diligence used by 
defendant to make Ihe repairs. 

ToBRANOB, J. This cause has been tried 
before me, and I have had the advantage of 
hearing the witnesses. The evidence shows 
that Dr. Durocher visited the premises on the 
12th of June, and he says : — '< J'ai conseill6 k 
la famille de laisser la maison pour le moment, 
parce qu'elle n'6tait pas habitable, et j'ai dit de 
laisser la maison oii des reparations soient 
fiiites." Dr. Larocque, the Health Officer of 
the city, visited it on the 14th, and says it was 
not then habitable in the state in which he 
saw it. On the 3rd July Dr. Lachapelle says 
it was quite habitable. The repairs had been 
made. The protest summoned the defendant 
to make the repairs in three days. This pro- 
test was on the 16th June, and on the fourth day 
afterwardB,namely the 20th, the action was taken 
out, and served on the following day, the 21st. 
Mr. Huot, the husband of the defendant, called 
on his contractor, Joseph Brunet, on the 18 th, 
and did not see him till the 19th, and then 
gave the necessary orders. Bninet said he 
would find the level of the drain from the 
corporation, and give him an answer the 
following day (Friday). Brunet then said 
there was no use beginning at the end of the 
week, but he began on the Monday following, 
namely, on the 23rd, and the work was 
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prosflcuted with apfMurent vigor and well doae 
hy the 30th. The demand for resiliation abfo- 
lately, and without alteniatiTe, U severe and 
often harsh. It is nnmoal, and can only be 
accorded if the strongestoage is made out, and 
the plaintiff most appear to be free from blame. 
Whose iaolt was it that the honse wan not 
habitable on the 12 th when Dr. Dwocher 
▼isited it, and why was the psotest not served 
till the 16th in a matter requiring the utmost 
despatch 7 Did the plaintiff desire to present 
to the dootors a strong case by which his 
abandonment of the premises might be Justi- 
fied? It does not appear. He knew the 
premises well, having occupied them for years. 
The law in these matters is well understood. 
G. G. 1641 says, «the lessee has a rifl^t of 
action to oompel the lessor to make the 
repairs and ameliomtions stipulated in the 
lease, or to which he is obliged hy law ; or to 
obtain authority to make the same at the 
expense of such lessor } or, if the lessee so 
declare his option, to obtain the resoiston of the 
lease in default of such repairs or ameliorations 
being made." Pothier, Louage, No. 325, says : 
t* Le locataire pent demander la resolution du 
bail, lorsque la maison devient inhabitable, 
fiaute de reparations, etque le locateur a 6t6 
mis en demenre de les &ire fiiire." The usual 
course always has been, as indicated by Pothier, 
to put the lessor em demtmre to make the 
necessaty repairs, in deftult of which resiliation 
might follow ; but the plaintiff should first 
have proceeded against the defendant for an 
order for repairs, which might have been done 
much earlier than the 16 th of June, but for 
reasons of his own he preferred a resiliation. 
The article of the Gode just read, 1641, indi- 
cates precisely the course which is usually taken 
in these cases. Ever since the case of Bour 
langei v. Doutrtj 1 L. G. B. 283, the juris- 
prudence has been generally regarded as settled. 
I do not think that the fincts of this case or 
the jurisprudence would justify the conclusions 
taken by the plaintiff. The defendant met the 
demand for repairs with reasonable despatch. 
I cannot say that she has acted unfiiirly, or 
that the plaintiff is free from blame in his 
pretensions. The order cannot go to annull 
the lease, or to award damages. 

JkUer j* Co., for the plainUff . 
T, £§rtrand,iot the defendants. 



THnua V. Bkautbonc dit Mjljob. 
Dm and OccupatMin — Netiee qf ierminaiiam tf 
Oecupatuj^ — Gofiqgmtation*— iVbtiet of tititj 
G.O. 1152. 

The plaintiff demanded from the defendant 
$120, for two years' occupation of a hoiue, 
ending the 1st May, 1879, and concluded in 
ejectment 

The defendant pleaded that he had settled 
with plaintiff for the rent for the year endiog 
1st May, 1878, and as to the second year, the 
occupation was not worth more than |2 per 
month, or, $24 per annum. Moreover, plsintiff 
was bis debtor for $500, bearing interest at six 
per centum, from the 13th November, 1876, 
and he prayed that if any sum be found dae 
by defendant to plaintiff, it be declared com- 
pensated by reason of said sum of $500. 

The plaintiff answered that the compensation 
invoked by the defendant could not be legal, 
operating plena Jurty but facultative ; that plain- 
tifl's chum was in fact not liqmtk\ that de- 
fendant had sued plaintiff for the entire amount 
of the sum of $500, and the said action was 
still pending, and there was litispendence as to 
this sum. Moreover, the principal aim of 
plaintiff was to get possession of his honse, 
which defendant had by the simple tolerance 
of the plaintiff. 

ToRBANCi, J. It is proved by the receipt 
produced by the defendant that the claim for 
rent was settled up to the ist of May, 1878. I 
also find it proved that the occupation of the 
rooms in question was not worth more than $2 
per month. It is also proved that plaintiff 
owes defendant $500, amount of a notarial 
obligation, and I do not see any reason whjr the 
defendant should not plead compensation if he 
please. With respect to the demand of the 
plaintiff for his house, it appears that the de- 
fendant occupied it for two yetaSj and the 
termination of the second year did not jostify 
the plaintiff in demanding from defendant pos- 
session unless he had given three months' 
previous notice of his intention to re-enter 
into possession. I would further remark that 
plaintiff aimits in his testimony that this 
action was brought against the defendant 
without any previous notice or demand, con- 
trary to G. G. 1152. My conclusion is to 
declare compensation to the extent of $24 from 
date of the action, and the action is dismissed. 

Longpri ^ Co., for the plaintiff. 

Stsiehinaon # Walker for the defendant 



THE LEGAL JSTEWS. 



265 



Sht ^hI S^^* 



YoL. n. 



AUGUST 16, 1879. 



No. 33. 



LBQ18LAT10N AT QUEBEC, 

The Session goes on, and the legal mem- 
ben of the Assembly continae to in^xxlace bills 
lor the amendment of the Codes. It may be 
doobted whether a midsummer session is the 
most suitable occasion for effecting changes so 
mnnexons and important in the laws of the 
coimtiy. Many years were spent on the Codes, 
but what is built in a year may be pulled down 
in a night. Something of this sort seems to 
have occurred to Mr. Wnrtele, for he has given 
notice of motion to amend the Standing Orders, 
io that it shall not be allowable to bring in bills 
to amend the Codes nntil after the following 
fiDrmalities haye been obserred : — 

Ist The sobmitting the principle or nature 
of the amendment by motion to the House, and 
getting the expediency of considering it con- 
curred in. 

2nd. The reference of the proposed amend- 
ment to a standing committee for consideration 
of the subject and elaboration of a bill. 

3id. A lavorable report, giving the reasons 
fat recommending the adoption of the proposed 
amendment, accompanied by the draft of a bill 
piepaied. 



WHAT IS A PROMOTER t 

The Law Journal (London), in an article 
under this heading, says:— The duties and 
liabilities of the promoter of a company have 
of late years so rapidly developed, that he 
may now be considered Mly created as a 
legal entity, subject always to his infimcy 
being blighted by Courts of Appeal ; and the 
history of his birth and growth may be clearly 
tnoed. In the beginning, the promoter, like 
the world, was legally without form and void, 
snd he did his best to cover himself with 
darkness. It was to the interest of those 
persons who represented him in the flesh to 
assert his Insignificance. He loudly protested 
that he was nobody ; he was not a director, 
trustee, or agent of the company; he had 



never put himself forward in any shape or 
form ; and, if he ever had any existence ea^ 
tailing tangible duties, they all disappeared 
when the company was fonned, as the chrysalis 
disappears when the butterfly spreads its wings. 
If he was anything at all, it was an honest 
capitalist who advanced money when no one 
eUe was able to do so, and who did a great 
deal of wori^ for a veiy reasonable percentage. 
All this was very plausible ; but still the hard 
foct remained that, while every one else had 
lost money over the company, the promoter 
alone had made money. This gave share- 
holders some confidence in the strength of the 
law to make promoters disgorge. Still, there 
were many legal difficulties in the way. Equity 
was thought more likely to assist the share- 
holder than Common Law: but in Lincoln's 
Inn there was a respectable body of opinion 
that the promoter would never be held to fill a 
fiduciary relation to the company. Men who 
who have since risen to the bench thought 
that the doctrines of trusteeship had so flu: 
become stereotyped, as not to adndt of this new 
development. The Courts, however, early 
began to decide against the promoter. Not 
only did they clothe him with the duty of the 
highest degree of good feith, but they pro- 
nounced him a trustee. The word was fatal. 
Calling a man a trustee is giving a dog a bad 
name ; and it is a mercy to hang him at once. 
The promoter, when attacked, was not only 
deprived of his magnificent profits, but was 
even stripped of his commission ; and in one 
case it became a question, when the company 
offered its promoter, out of charity, a reasonable 
remuneration in its own statement of claim, 
whether the Court would sanction such a 
compounding with the evil one. 

The case of the Emma Silver Mining Oompafny 
V. LewU # Son, decided last week, is the latest 
of the series of cases in which the war has 
been carried into the promoter's camp. It 
may be said to be the apex of the pyramid, of 
which the New Sombrero Company v. Erlanffer, 
48 Law J. Bep. Chanc. 73, is the base, BagnaU 
V. Carlton, 47 Law J. Bep. Chanc. 30, is the 
middle. The Sombrero case decides that a 
promoter is in a fiduciary relation to the Com- 
pany, this finally putting an end to the doubts 
which have been expressed on the point. This 
relation being established, the Court of Appeal 
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decided in Bagnall's case that it involTes the 
restoiation to the company of the promotion 
money which has been intercepted out of the 
subscribed capital. Thirdly, the Common 
Pleas, in the Emma Mine case, held that there 
is no legal definition of a promoter : but that 
if a man has contingent interest in the sub- 
scribed capital of a company when formed, 
and does anything to help along its formation, 
or the subscription to its shares, a Jury may 
well find him to be a promoter. The conse- 
quences of that relation had already been 
applied by Mr. Justice Denman to the case of 
the Messrs. Lewis. His decision, on further 
consideration, is reported in the April number 
of the Law Journal ReporU, and may be looked 
apon as a further application of Bagnall's case. 
We have thus th6 three questions dealt with 
— Is a promoter a trustee? is he liable for 
profits 7 and who is a promoter ? 

Practically, perhaps, the third of these ques- 
tions is as important as any. Most who have 
had anything to do with companies would rather 
be sure that they have not made themselyes 
promoters at all, than run the risk of having it 
proved that they have done something which 
promoters ought not to do. In order thoroughly 
to understand the Emma Mine case, it is neces- 
sary to know the history of the action. It was 
an action claiming damages against the Messrs. 
Lewis for conspiring with the vendor of the 
mine to palm it off on the company at an ex- 
cessive price. It also claimed £5,000, being the 
value of 260 shares given by the vendor to the 
Messrs. Lewis. Upon the question of conspiracy 
the jury were divided in opinion ; but they 
found that the Messrs. Lewis were promoters of 
the company, and, as such, ought to repay tiie 
£5,000 with interest This explains how the 
question of promotership, which is an issue 
usually determined by a Judge, came to be sub- 
mitted to a jury. The jury being doubtAil on 
the question of conspiracy, the damages in 
respect of which would have been very great, 
naturally had little difficulty in assisting the 
company to recover what had been taken out 
of the pockets of the shareholders and put into 
those of Messrs. Lewis ; but the question for 
the Court was, whether there was evidence on 
which the verdict could be founded. Messrs. 
Lewis, there was no doubt, had agreed with the 
vendor to do all they could to assist him in i 



the promotion of a company to buy the mine ; 
but there was equally no doubt that the plaintiff 
company, as a legal entity, had, in &ct, been 
formed independently of their help. They had 
introduced the vendor to two mining agents ; 
but neither of these agents Had been able to 
undertake the formation )of the company, which 
was ultimately brought out under the auspices 
of Mr. Albert Grant. It was, therefore, &irly 
argued that the grounds on which promotexs 
had been held to fill a fiduciary relation in the 
Sombrero case were not satisfied in this case ; 
the grounds assigned for the relation in the 
Sombrero case being that Messrs. Erlanger bad 
in their hands the moulding of the company, 
the framing of the memorandum and articles 
of association, of the prospectus, and so on. 
The Messrs. Lewis did none of these things ; so 
that it must now be taken to be the law that it 
is not essential to the character of promoter 
that the form and fortunes of the company 
should be in his hands. On the other hand, 
Messrs. Lewis were referred to in the prospectus 
as possessed of knowledge about the mine, and 
they had answered questions frx>m intending 
shareholders in a manner likely to induce snb- 
Bcriptions. They were, moreover, in full posses- 
sion of knowledge about tbe mine and about 
the reports which had been made upon the 
mine, which, if disclosed, was not likely to ad- 
vance the purchase of the property, and which 
they did not disclose either to the company or 
intending shareholders. Further, they had so 
fiu- acted in concert with the vendor as perhaps 
to make him their agent in preparing the con- 
stitution of the company. The judgment of 
the Court studiously avoids basing the decision 
on any one of these facts or series of facts. It 
cannot be said that conduct conducing to the 
taking of shares is in itself sufficient to consti- 
tute a promoter. Still less can it be said that 
keeping silence in respect to material fiu^ts 
known to the alleged promoter is enough. 
Neither has it been laid down what form of 
authority will constitute promotion through an 
agent All that the decision comes to is that 
these fiicts are material to be considered *, and 
the matter is left just in that position of uncer- 
tainty which will be most frightening to persons 
who have been mixed up with companies to 
their own profit, and most encouraging to share- 
holders who have made bad bargains. He 
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would be a bold man who should advise any 
person who has made money oat of a company 
that he will not be held to have been a pro- 
moter. Jttries are inclined to find in favor of 
companies in such cases, and the judges are 
dirinclined to disturb such findings; while 
there is absolutely no exhaustive definition of 
what amounts to a promoter. 



HOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

[In Chambers.] 

MoNTRSAL, July 16, 1879. 

SaKEiDAir, Appellant, and Thi Ottawa Agri- 
CULTUBAL Inbxtravcb Co., Respondent. 

Jppeal to Supreme Court — AmowU in ^^ctrntro- 
vertyJ* 

HfUckituon^ for the Insurance Company, 
applied in Chambers for leave to appeal to the 
Supreme Court of Canada, from the judgment 
of the Court of Queen's Bench, reported anU 
p. 206. 

Dukamel, Q.C, objected that as the amount 
of the judgment was only $1660, there was no 
appeal to the Supreme Court In the Act 
establishing the Supreme Court, sect. 17 pro- 
vided that no case in which the amount in 
dispute did not reach $2,000 could be appealed. 
But in the amending Act, assented to 16th 
May, 1879, the word ** controversy " was sub- 
stituted for "dispute,'^ and it was contended 
that it was now the amount of the judgment, 
and not the amount for which the action was 
insfcitnted, that gave the right to appeal to the 
Supreme Court. 

JBtOehmon, in reply, said the principle had 
been settled in the case of Mart v. Joyce, 1 
Supreme Court Rep., p. 321, in which It was 
held that the right to appeal is determined by 
the amount asked for by the declaration. The 
Act of last Session made no change. 

Cboss, J., overruled the objection, and granted 
leave to appeal. 

Duhamd 4* Co., for Sheridan. 
Byichinaon ^ Co^ for the Insurance Co. 



SUPERIOR COURT. 

MoNTBBAL, June 25, 1879. 
YiesB et al., Petitioners, v. Thi Cobporatioh 
OF THE Town or Longueuil, Respondents. 

EUetoral Litt^Retntion — Farm qf Fetiiion Jar 
ttrikififf off names — Fkunte par ierit. 

Mackat, J. The petitioners, parliamentary 
electors for the Electoral District of Chambly, 
ask that the names of Adolphe Gadoua and 21 
others be struck off the Electoral List, and the 
list reformed to thkt extent, and that the names 
of Edmond Contois, Alfred Lapointe, Elseard 
Lemieuz and eleven others, be reinscribed on 
the list of Electors, and the list reformed 
aceordingly. 

The petition alleges the preparation of the 
Electoral List by the Secretary-Treasurer of the 
town of Longueuil in the month of March last ; 
that notice was duly given of it, and that after- 
wards, within the fifteen days allowed by law, 
reguiiei were duly presented to the Council ask- 
ing that the names of said Adolphe Gadoua and 
21 others be struck from the list, they not 
possessing at the time of the completion of the 
list, the qualifications required by law to be 
electors ; 

That the Council refused on the 9th and 10th 
of April to do right and justice upon the peti- 
tions presented to them, asking that the names 
of Oadoua and the 21 others be struck off the 
list, but decided to leave them on ; 

That on or about the said 10 th of April the 
Council struck off the list or refused to enter 
upon it, though duly demanded, the names of 
Edmond Contois, Alfred Lapointe, Elseard 
Lemieux and eleven others, all of whom pos- 
sessed the requisite qualifications to be electors, 
and whose names were inscribed on the RoU 
(TSvaluation. 

The respondents plead a general denial, and 
further say that iheplainteij or reqttite, of Yiger, 
asking that the names of Adolphe Gadoua and 
21 others be struck off, were not libeUSt, and did 
not show by particulars, or for what reasons, 
those persons' names should be struck off ; that 
no proof was tendered to show those persons 
not duly qualified, and that the names of those 
persons were all on the Boll ^Svaluatian in force 
on 1st March; 

That Edmond Contois, Alfred Lapointe, 
Elseaid Lemieux and eleven others, had to be 
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struck off the Electoral Lift, soma for not hold- 
ing feu et lieu at the time of the revision of the 
List on the properties attributed to them by the 
BoUdSvaluation; some of them because their 
names were not on the R6U ^Svaluatitm, and 
that no proof was tendered to the Council to 
show that Contois, Lapointe and the twelve 
others had to be on the LiOe Sltetoraiey or had 
not to be. 

The petitioners allege a refusal by the Council 
to do right and justice upon the 22 petitions, or 
plainUi, against Adolphe Oadooaand 21 others. 
Has the Council neglected or refused in the 
sense of the 42nd section of 38 Vict., c. 7, as 
amended by 39 Vict. ? The proeke-verhal of the 
Council's proceedings shows the petitions refer- 
red to to have been objected to for want of 
sufficient libel or particularity, and to have 
been rejected in consequence. Plaintupar Serit 
are required by the Electoral Act, to the Council 
revising the Electoral List^ whereas any kind of 
jpkdnUy even verbal, suffices for objections against 
the RoU tPSwduatum while it is being settled, or 
amended, under the Code Munieipalj plaitUeipar 
Serit having been ordered, the Council seems to 
have supposed that the Legislature meant 
pUdnUe possessing form and particulars, and I 
cant say that the Council was wrong, or pro- 
ceeded upon frivolous grounds, nor do I see 
that it has neglected or reftised, as is charged 
by petitioners, in respect of the 22 petitions 
alluded to. These petitions are deficient in 
particulars, and this is &tal to part of the 
petition now before this Superior Court. The 
respondents are inexorable, insisting upon 
forms. No plainU in form, no jurisdiction, they 
say. 

There remains the complaint that the Council 
struck off the Electoral List, or refused to enter 
upon it, the names of Edmond Contois, Alfred 
Lapointe, Elsear Lemieuz, and eleven others. 
It is said that these fourteen persons' names 
were upon the EoU tf^valuaUan, and so it 
appears, except as to four, vis., Biley, Talbot, 
Weilbrenner, and Audette. Their names have 
been properly refused to be put upon the Elec* 
toral List. Besides, for their case, and the 
judgment upon it, there is no appeaL The 
names of the other ten were all on the Boll 
<fioaluationf and the Secretary-Treasurer put 
them on the Electoral List, as he was bound to, 
to wit) at date March Ist. 



The respondents have to justify striking off 
their names. Condition precedent to right to 
strike off is the possession of formal, particalar 
plainiet against those whose place on the List 
is disputed. Mere verbal plaitUe$ wiU not suffice, 
nor can the Council (as can the Council of 734 
C. M.) ex mero motu strike off. 

Has the Council put before me platnte* war- 
ranting the striking off of the ten names ? no ; 
nor does the prods-verbal state any cause save 
that as regards Lapointe, Lemieux, Contois 
and Joseph Paradis, the Council seems ex wuro 
motu to have struck off their names owing to 
their not holding /eu et lieu on Ist of March, 
for which I see no complaint against any of 
them. The Council purports to act upon a 
petition of Yiger and Achin. Now, that peti- 
tion did not call for or warrant such action by 
the Council. So the names of the ten must all 
be restored to the Electoral List, and the petition 
to that extent is granted. If forms are insisted 
upon to one end, they must be submitted to^ to 
all intents. No plairUe in form, no jurisdiction. 
Costs against respondent, save only those made 
necessary and caused by the first part of the 
petition (hereby rejected), which costs petition- 
ers must pay and bear. 

Prevoet i Co. for petitioners. 

Laeoete j* Co. for respondents. 



MoHTBBAi., May 31, 1879. 
PiLoquiN alias Dubois v. Workiuji et al. 
Malicioue Proeeeution^ Preecriptum — Aetmn 
againet firm — Probable eauee, 

Johnson, J. This is an action of damages 
for a malicious prosecution. The first plea is 
one of six months' prescription, which is 
bad. The statute invoked gives protection to 
magistrates and others who are required to ex- 
ecute the criminal laws. The act complained 
of here was a complaint or charge^ which the 
defendants brought against the pTaintifi^ of 
having feloniously received stolen goods. 
Therefore, the plea of prescription is dismissed. 

Then, on the merits: the case is brought 
against a firm as such ; but they don't object to 
this. They all appear and plead together to 
the merits, although only one of them, Mr. 
Eadie, made the complaint ; and they say they 
had reasonable grounds for pnK)eeding as they 
did ; and the evidence amply sustains this plea. 
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It was for the plaintiff to prove his o^ : that 
is to say, he had to prove waat of probable 
causey and not they, the existence of it, bpt not 
only has he fidled to prove it, bat the defen- 
dants have succeeded in establishing its exist- 
ence. The case is a veiy painful one as regards 
the principal oifender, a man named Kearney, i^ 
indeed, any distinction can be made between 
thieves and receivers ; but my own opinion is 
that the latter are the worse of the two. How- 
ever this may be, this unfortunate Kearney, 
trusted by his employers for over thirty years, 
was discovered to be dishonest at last, and to 
have disposed of large quantities of their pro- 
perty; from enquiry, it was found that the 
plaintU^ who is a carpenter, was one of those 
who had got some of it The detectives were 
Bet to work, and they found that Kearney had 
really sold some of it to the plaintiff, who said 
he had sold it to one Segouin, a tinsmith. Se- 
gouin said the plaintifl^ in offering it to him, 
had represented that he got it in payment of 
work he had done. He told another that 
he would sell at a loss. These and a number 
of other suspicious circumstances coming to 
the defendants' knowledge, one of them, Mr. 
Eadie, made his deposition, and the plaintiff 
was committed for trial and subsequently 
bailed, and indicted before the Qrand Jury, 
who threw out the bills. But under the modem 
law I should be disposed to attach more im- 
portance to the commitment for trial by a 
Police Magistrate who can hear both sid«)8 of 
the story, than I should to the return of an un- 
lettered Grand Jury. The criminal laws are 
made lor the protection of life and property. 
If honest men cannot invoke them without 
paying damages in such a case as this, they be- 
come a nuisance instead of a benefit. Action 
ditmissed with costs. 
MignavU # Co., for the plaintiff. 
DandtoBj Monk ^ Crou, for defendants. 



liiraBvu V. Thb BiAUHARxpis Stbam Naviqa- 

TIOH Co. 

MaUeioui Proueution — Evidence — Reaeonable and 
Probable Ca uw Onus Probandi, 
JoHiBOH, J. This is another case of damages 
aooght for a malicious arrest; and here the 
defendants plead that Filgate, who made the 
Ghaige, was notauthorijBed by the Corporation, 



but Filgate himself, in his evidence, admits the 
authority. At that time he was captain of the 
steamer Beauhamois, and also a stockholder in 
the defendants' company, and a large sum of 
money was stolen from the safe, and he pro- 
cured the [arrest of the plaintiff as the thief. 
The plaintiff himself furnished by his lan- 
guage and his conduct the defendant's best 
justification for the step he took in causing his 
arrest. The defendant's boat and the plaintiff's 
boat (the St. Francois), both left the Lachine 
wharf at the same time on the day that the 
money was taken. The plaintiff's boat took 
the direct line and got to Beauhamois first, 
while Filgate's boat had to go to Chateauguay, 
but finding on the road that he had been rob- 
bed, he retumed to Lachine and got to Beau- 
hamois about two hours after the plainti£^ who 
in the meantime had informed several people 
there of the event. He acted as if he was a 
most impradent thief. He swaggered and 
boasted that he knew the thief^ (which may 
have been true enough), but he added that he 
was searching for him, and hired a horse and 
buggy for the purpose, and told a man named 
Monarque that he had got rich and was going 
to build a new house. Upon this informationj 
and also upon information given by a man 
named Archambault, to whom the plaintiff said 
that he was in search of the person who had 
stolen a large sum of money that day from his 
own boat, the defendant acted; and if the 
plaintiff has any cause of complaint it could 
only be against himself. Filgate, called as a 
witness, says all this, and his evidence is 
objected ^to, and rightly, to the extent of his 
competency to prove the trath of what he had 
heard ; but he can prove that he heard it, 
which of itself would be something, and 
Archambault himself is then brought up and 
corroborates htm. Mr. Elliott's evidence proves 
also that the plaintiff acknowledged he had 
brought all this on himsell There is no such 
thing as an action for &lse arrest merely be- 
cause the party arrested is innocent. It must 
be shown that the party causing the arrest had 
no reasonable grounds for acting. This is 
elementary, and I am really tired of repeating 
it in cases of this sort — Action dismissed with 
costs. 

E. C. Monk for the plaintiff. 

A. i W, SoberUon for defendants. 



210 



THE LEGAL NEWS. 



Vimi r. SiooTTB et al. 

Work done on order qf Oovemment officer — Per- 

tonal lAdbilUy. 

JoHvaoM. J. The plaintiff sues for the price 
of carpenters' work done for the defendants, 
who are Joint registrar of one of the new regis- 
tration divisions of the city. They plead that 
the work was done for the Government, and 
they are not personally liable. There is no 
doubt the work was done, and the plaintiff con- 
tracted with the defendants personally, and 
they are personally liable. There was some 
talk between them and the Inspector of Public 
Works, who told them distinctly he had no au- 
thority to do any more work. If they have any 
claim against the Government, they can urge it. 
In the meantime, the plaintiff has his recourse 
against them — ^there being nothing to show he 
did the work for the Government; though, 
from what they said to Mr. Genereux, the In- 
spector, they seemed to expect Government 
would reimburse them ; but the plaintiff has 
nothing to do with that. Judgment for the 
plaintiff. 

a AugS^ for the plaintiff. 

Moiueeau ^ Co,, for the defendants. 



GiBODABD V. GUINDON. 

Note tran^erred b^ore maturily — Titie (^holder, 

Johnson, J. This a case where, perhaps, the 
defendant would have had a good defence to 
the action, if it had been brought by the payee 
of the note ; but I say nothing about that, be- 
cause the action is brought by an innocent 
holder of a note for which he gave value before 
maturity, and there is nothing whatever to show 
that he is a prSte-nom^ or in any way cognizant 
of the matter which the defendant pleads. It 
is one of those rather numerous cases where 
the note is said to have been given to the payee 
to procure the discharge of an insolvent. Whe- 
ther that is true in itself, however, is immater- 
ial. See 2287, C.C. It was contended that the 
note was null ab initio : so it might have been 
as between the parties. The principle ez dolo 
non oritur actio applies only to them. It has 
been held that the note of a third person given 
for such an object is null also ; but never, that 
I am aware of, that the holder by indorsement 
before maturity, and in good faJlh, does not ac- 



quire a perfect title free from all the objections 
that might have been urged against the indor- 
ser. Judgment for plaintifil 

Renaudf for the plaintiff. 

McMahon, for the defendant. 

Dbsjabdihs v. Dccassi. 
Prqfeeeional Servieee— Valuation. 

JoHHSON, J. Action by attorney agunst 
client. Plea offers a cognovit for $77, which is 
alleged to be quite enough. The taxed bills 
are $112, and the balance, though it looks high, 
is sustained by the usual evidence which leaves 
something to the discretion of the Court. But 
I see two charges of $20 each for examining an 
inventory and drawing a declaration, and I 
think both are well paid at half the price 
charged, so I knock off one. There are also 
$5 and $4 not specifically proved, making $29 
too much. Judgment for balance, $135 and 
costs. 

De^jardina for the plaintiff. 

0. Aug€ for the defendant. 



Eat v. Hahds et al. 
AeUon againet widow who hat not renouneed-y 



Johnson, J. This action is to recover the 
amount of an aete of obligation made in &vor 
of the plaintiff by the late Thomas Brooks, 
who is represented by the defendants. Only 
one of them pleads, and she is the widow, who 
is sued in her own came and right and also as 
tutrix to her children. She pleads that the 
action is premature, because the delays to 
deliberate as to acceptation or renunciation 
have not expired. Then she pleads payment 
As to the first plea, it is answered that it is in 
its nature a mere dilatory plea, and ought not 
to conclude for the total dismissal of the action 
as it does, but merely for the present Then it 
is further answered that she has intermeddled 
with the estate. I am with the plaintiff on 
both points. Art. 1347 C. C. seUles all the law 
on the subject. The widow is not precluded 
from renouncing or making an inventory even 
after the expiration of the delays ; on the con- 
traiy, she can do so by permission and is 
always fovorably received, but not after having 
acted as she is proved to have done here. She 
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can be sned as long as she has not renounced. 

Judgment for plaintiff. 
JtMk j* Co, for plAintiff 
D, E. Bowie for defendants Brooks. 
8L Pmre # SeaUon for defendant Hands. 



MoNTRiiJ., Jnne 10, 1879. 
MovnuBAL City it Distbiot Satinqs Bark v. 
Gbddbs et al. 

BeetuaUon — Procedure. 

In this case (May 14) the counsel for plain- 
tifii, at the hearing of a motion before Torrance^ 
Jn to rerise a ruling of Mackay, J., at enquSte, 
stated that it was the intention of the plaintiffs 
to recuse the honorable Judge, on the ground 
that bis Honor had expressed an opinion on the 
question extnirjudicially. Subsequently (May 
16) the recusation was filed, and the Judge 
(June 3) made suiswer, alleging that there was 
no ground for it. 

Tbe following term (June 10) It was arranged 
that the motion to revise the ruling at enguiie 
should be heard before Jett6, J. But when the 
argument was about to commence, 

Jim, J., inquired whether there had not 
been a recusation, and in what position it then 
stood. 

WwrUle^ Q.C., for the plaintiffs, replied that 
he considered tbe recusation practically at an 
end, as the case was being heard before a Judge 
other than Mr. Justice Torrance, against whom 
the recusation was made, and that it was his 
intention, in order to regularise the record, to 
produce a discontinuance oi the recusation 
after the case had been argued. 

Jsm, J., said the recusation must first be 
disposed ol Art 184 of the Code of Procedure 
required that another Judge should proceed to 
detennine whether the recusation is founded 
or not. It was a question which affected the 
sdministration of justice generally, and it was 
important that a recusation should not be made 
for the purpose merely of sending a case before 
another Judge. 
After hearing counsel further on the question, 
Jrtb, J., decided that the recusation must 
either be formally withdrawn before the Judge 
agdnst whom it was made, or it must be dis- 
posed of by the Judge entitled to decide it. 



The recusation was formally withdrawn, 
June 16. 

Judah i Co, for plaintiffiB. 
Lunn i Co. for defendants. 



MoHTBBAL, June 30, 1879. 

0ab38 et al. y. Climuts. 

Pleading — Payment by a Cotuort uparaUd a» 
to property. 

JomisoN, J. The defendant is sued for $165.- 
60, which is charged as a balance for the price 
of fish sold. He pleads that his wife preyious 
to her marriage with him, used to deal in fish 
with the plaintiffs ; that they are now UpasrU 
quant auz hiena by their contract of marriage ; 
and the plaintiffs impute to her old account, 
$90 paid on his account since his marriage. 
There is no evidence in the case but the de- 
fendant's, who is brought up by the plaintiffs ; 
and Instead of proving their case, he only 
adn:iits the debt to the extent of some $66, 
telling his story about the $90 which has been 
misapplied. There Is no motion to reject this 
evidence ; and if there was, I do not see how I 
could reject it He is the plaintiffs' witness, 
and what he says must be taken as he says it. 
He pleads in substance that the plaintiffs' 
account is wrong in not crediting him with the 
$90 paid. Their answer is not that the $90 
were paid on account of the wife's debt ; but 
only a general answer— that the plea is not 
true. There is no presumption in law that a 
payment made by one of the eof^ointe atpoHe — 
is made for the other. I never understood how 
a man who is brought up by the other side and 
sworn to tell the truth, and the whole truth, 
can be said to be proving his own case merely 
because he is unable to prove the plaintiff 's 
case. But it may be said the defendant must 
prove what he avers. He avers a payment of 
$90, and he says more : he says it was agreed 
that the matter should be set right, and that he 
should get credit first. Well, I will not allow 
justice to be defeated by a technical rule, if I 
can get at it, without disregarding the rule ; 
and I can do that, I think, here by calling on 
the plaintiff {d^offiee) to swear whether this 
pajrment was made, and at what time ; for if 
it was made after the marriage, it was made 
probably by the husband for his own account, 
and not for the previous account of the woman 
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before he married her. Therefor e § erm Mt 
mppUloire d^erS to plaintiff. 

Dunhp j- Co. for plaintiffs. 
D, Barry for defendant. 

Ths Canaduh Fihi and Mabimb Inburanob Co. 
y. Kbboack. 

Payfneni rf Ituuranee Premium — C<mimi$don — 
B9idenee a$ to CuMtom, 
Johnson, J. Action by Company, plaintifiB, 
for $100, balance of premium. Plea: payment, 
and a receipt so called is produced, but it is no 
receipt at all in its terms. It is, I beliere, 
what is called an interim receipt ; but it ac- 
knowledges no receipt of money. It merely 
says the Company agrees to indemnify the ap- 
plicant to the extent of $6,000 for twelve months 
against loss by fire on the hides in the vats in 
his tannery ; and at the bottom is " $150 pre- 
mium," so that we have an agreement to insure 
under a policy to be issued, and we have the 
rate of premium agreed on, and that is all ; and 
the question of payment remains where it was. 
This insurance was done through a broker or 
brokers. First, a Mr. Boes6 acted, and when he 
went to the defendant to get the money, he 
was told that he had another broker, a Mr. 
Morin, who was to get the commission*, but 
Bo6b6 was the only one trusted by the company, 
and he never got any money from the defen* 
dant The policy issued in due course on the 
5th September, 1878, and the question is whe- 
ther the defendant has paid tiie plaintiff. A 
payment to Morin would be no payment to the 
plaintiff. The policy does not acknowledge 
the receipt of the money ; but only the rate of 
premium. The evidence shows this sort of 
thing is done every day, i. «., that parties are 
insured, and get credit for their premiums as 
was done here. The evidence also shows that 
the defendant personally effected this insurance 
direct with the agent, Mr. Eavanagh, who con- 
sented to pay Morin's commission ; but warned 
the defendant against trusting him with the 
money ; nevertheless, he appears to have done 
so ; but I can't hold that, under the circum- 
stances, to be a payment to the plaintiff. But 
there is a letter from the agent to this Morin 
mentioning a balance of only $85, if Morin 
paid, as there was a commission to be deducted ; 
but previous to this, Morin had asked for delay 
and had been told by the agent that he had no 



dealings with him, and that he only looked to 
the defendant. Still that does not better the 
plaintiff's position as regards the amount, for if 
they agreed to pay the broker's oommissioii, 
and the defendant has already paid it, he should 
not pay it over again. Therefore judgment for 
$85, with interest from service of process and 
costs of Circuit Court 

There are two motions made : one to amend 
the plea by referring to policy as well as to the 
receipt, and that is granted. The other is to 
reject evidence as to slip-shod way of doing 
insurance business. I think the evidence is 
perfectly legal, as throwing some light on 
practices so absurd as to give rise to actions of 
this sort. 

DoheHy # Co., for plaintiff. 

Loranger^ Loranger^ PeUeUer ^ Beaudm, for 
defendant. 



Addshdum.— In the case of Heiuiaton v. J%e S(. 
Michel Road Co,, ante p. 262, add to note, **C. A 
Stepheru for the plaintiff; Carter, Ckwrek & Ckaplem 
for the defendants." 



CURREHT EVEHT8. 

ENGLAND. 

A Jdbt of Matbons. — Mr. Justice Denman 
was recently somewhat pucaled by an incident 
which occurred for the first time in his 32 years' 
experience. Catherine Webster, found gailty 
of murder at the Old Bailey, when asked if she 
had anything to say in stay of execution, 
replied that she was in an *< interesting sitn- 
ation." Some ladies being present, a jniy of 
matrons was impanelled from them. The 
presiding justice, Denman, seemed somewhat 
at a loss as to ^the proper practice, but finally 
the jury retired^ and with them a surgeofi and 
the prisoner, the latter being by this time <• in 
a prostrate condition." On the return of the 
pi^es the surgeon stated to the court that he 
had made an examination, and it was bis 
opinion that the prisoner was not quick with 
child, although he could not positively say tliat 
she was not pregnant The judge then briefly 
charged, addressing the jury as « ladies of the 
jury,'* and after a few minutes' deliberation in 
the box, they returned a verdict that the 
prisoner was not quick with child. The pro- 
ceeding seems quite fercical, so far as the 
intervention of the matrons is concerned. 
The proposed Criminal Code contemplates its 
disuse, and the substitution of an examination 
by registered medical practitioners. The Law 
Times says of the jury, " no criticism can be too 
severe in condemnation of a proceeding which 
is confessedly unreliable." 
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LEGISLATION AT QUEBEC, 
A bill introduced by Mr. Wurtele, Q.C., to 
amend 33 Yict^ chap. 26, proposed that *< the 
'< interdiction of any person interdicted as an 
** habitual drunkard, shall have the same effects 
" as those conferred by the laws in force in this 
" Province, in the case of the interdiction of 
"any person for prodigality." The bill was 
read a third time and passed, Aug. 13. 



Another measure submitted by the same 
gentleman proposes to declare that articles 
1489 and 2268 of the Ciyii Code " have always 
" applied and apply to the contract of pledge." 
This seems very clear, and was, in &ct, dis- 
tinctly affirmed in the case of Casiils j* Craw- 
/crdj 21 L. C. Jurist, p. 1. At page 7, Ramsay, 
J., remarks : '< It has been questioned whether 
^ the mle that is applicable to a purchaser is 
" applicable to the pledgee. On this poimt I 
^ think that there is no distinction. The right 
'' to sell implies the right to pledge." It might 
seem unnecessary to declare by statute that 
the opinion of the highest provincial tribunal 
is really the law, but the preamble states that 
" doubts have been raised outside the Province 
<' of Quebec, as to the right of the creditor who 
" has received a pledge in this Province, to be 
'< maintained in the possession thereof, against 
" the owner when the same was obtained in 
" good fiuth, from a trader dealing in similar 
" articles ; and that it is important to remove 
« such doubts." 



An important bill respecting Coroner's In- 
quests has been introduced by the Hon. BIr. 
Mercier. The first section enacts that « no 
" coroner shall hold an inquest on the death of 
" any person, except when it is established by 
"sworn complaint information that there is 
" reason to suspect that such death has been 
" caused by the commission of a crime." The 
proposed change in the law is avowedly based 
on motives of economy, and undoubtedly a 
great many useless inquests are held. But the 



bill seems to go rather £ar. The difficulty in 
many cases in which inquests ought to be held, 
will be in getting people to swear to their 
suspicion that the deceased has been the 
victim of foul play. In cases of poisoning, for 
instance, it may easily be imagined that the 
guilty will often have a good chance of 
escape, owing to the natural hesitation of 
people to swear to suspicions which may prove 
to be totally unfounded. 



Doubts having been entertained (see Parent 
V. Shearer, 23 Lower Canada Jurist, page 42,) 
whether the writ of injunction can be obtained, 
save as provided by 41 Vict. chap. 14, the Hon. 
Mr. Mercier has introduced an amen(fment 
adding, after sub-section 6 of the first section 
of the above act, the following : *< And generally, 
(< in all cases in which the writ of injunction 
(< may be granted in England, and under the 
<< same rules, conditions and restrictions." And 
the bill proposes to replace section 3 by the 
following : « 3. A copy of the said petition, 
« with a notice of the date of its presentation, 
*« shall, in all cases, be served upon the party 
'< against whom the injunction is demanded, 
« within the delays prescribed by law." 



A lengthy bill, comprising thirty-three pages, 
has just been issued, respecting the bar of the 
Province of Quebec. It is stated that the bill 
will be allowed to remain over till next ses- 
sion. 



THE QUEUE ORDINANCE, 
We have received a pamphlet containing a 
copy of the judgment rendered by the Circuit 
Court of the United States in a came ceUbre of 
California, Ho Ah Kow v. Nunan. The Board 
of Supervisors of the City and County of San 
Francisco had made an ordinance, popularly 
known as the « Queue ordinance," directed 
against the Chinese, declaring that every male 
person imprisoned in the county jail, should 
have his hair << cut or clipped to an uniform 
<< length of one inch from the scalp thereof." 
It seems that Ho Ah Kow had been fined $5, 
or, in de&ult, five days' imprisonment in the 
county jail, for an offence against a statute of 
the State. Not paying his fine, the Chinaman 
was sent to prison, and while there his queue 
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was rut off by the sheriff, under the ordinance 
above mentioned. For this act the Chinaman 
claimed $10,000 damages, alleging that it is the 
custom of Chinamen to shave the hair from 
the front of the head, and to wear the remainder 
of it braided into a qneue ; that the deprivation 
of the queue is regarded by them as a mark of 
disgrace, and is attended, according to their 
religious faith, with misfortune and suffering 
after death ; that the defendant knew of this 
custom and religious faith of the Chinese, and 
knew also that the plaintiff venerated the 
custom and held the faith. Tct^ in disregard 
of his rights, inflicted the injury complained of; 
and that the plaintiff had, in consequence of it, 
suffered great mental anguish, been disgraced 
in the eyes of his friends and relatives, and 
ostracized from association with his country- 
men. 

The action was demurred to, but the Court 
had no hesitation in overruling the demurrer 
on two grounds : First, the ordinance was in 
excess of the powers vested in the Board. 
And, secondly, on the broader ground, that 
such legislation was prohibited by the Consti- 
tution, a clause of which declares that no State 
shall deny to any person within its juris- 
diction the equal protection of the laws. In 
fact, this cutting off the queue was really a 
species of torture intended to reach the 
Chinese specially, for it was said that only the 
dread of the loss of his queue would induce a 
Chinaman to pay his fine. As well might the 
Corporation of Montreal enact the thumbscrew 
or the rack, to coerce the drunken and disorderly 
brought before the Recorder's Court to pay 
their fines, and thus save the expense of their 
maintenance in jail. 



CONTRACT OF SALE— DUTY OF PUR- 
CUASFR TO TEST ALLEGED REP- 
RESENTATION, 

The law of implied warranty upon the sale 
of goods has doubtless presented many of our 
readers with problems of some difficulty. A 
number of circumstances and conditions may 
concur in a given case to render the solution 
of such problems less easy of accomplishment 
The case of Ward v. Hobbs (40 L. T. Kep. N. S. 
73) may be cited by way of illustration. 
Originally tried before Lord Justice Brett, it 



has been argued in the Queen's Bench Division, 
and the Court of Appeal, and ultimately came 
before the House of Lords. The action was 
brought to recover the value of a number of 
pigs which had been bought by the plaintiff of 
the defendant, on the ground that immediately 
after the sale they showed symptoms of typhoid 
fever, that all but one of them died, and they 
infected other pigs of the plaintiff. There 
were conditions of sale under which they were 
sold. By them it was provided that the lots 
with all faults and errors of description, if any, 
were to be paid for and removed at the buyer's 
expense immediately after the sale, and that 
no warranty would be g^ven by the auctioneer 
with any left, and that, as all lots were open to 
inspection previous to the commencement of 
the sale, no compensation would be made in 
respect of any fault or error of description of 
any lot in the catalogue. At the trial the jnn 
found that tlie defendant was aware that the 
pigs were infected with the disease when be 
sent them to the market, and gave a verdict for 
the plaintiff. A motion to enter the verdict 
for the defendant was discharged by the Queen's 
Bench Division, whose decision was itself nv 
versed by the Court of Appeal on the ground 
that the defendant did not, by taking the 
animals to a public market, represent them to 
be free from the disease. The plaintiffs there- 
upon appealed to the House of Lords. 

The case of BaglehoU v. WaUert (3 Camp. 
164), which was heard by Lord Ellenborough 
in 1811, is much in point. There a ship was 
sold with all faults. After the sale it turned 
out that the ship had several secret defects. In 
an action against the vendor, the Attorney- 
General relied on behalf of the purchaser upon 
the case of Mellish v. MoUeux (Peak. Cas. 115), 
where Lord Kenyon ruled that the seller is 
bound to disclose to the buyer all latent defects 
known to him, and that such terms as taking 
<< with all faults " and without warranty must 
be understood to relate only to those fonlts 
which the purchaser could have discovered, or 
which the defendants were unacquainted with. 
Lord Ellenborough refused to admit the doc- 
trine of that case, observing : *' Where an 
article is sold with all faults, I think it is quite 
immaterial how many belonged to it within the 
knowledge of the seller, unless he used some 
artifice to disguise them, and to prevent their 
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being discovered by the purchaser. The very 
object of introducing such* a stipulation is to 
put the purchaser on his guard, and to throw 
upon him the burden of examining all faults, 
both secret and apparent. • * • By acced- 
ing to buy the horse with all faults, he takes 
aptm himself the risk of latent or secret faults, 
^(1 calculates accordingly the price which he 
gives.'' Upon princi[)le, too, his Lordship 
thought that it would be most unjust if men 
could not, by using the strongest terms which 
language affords, obviate disputes concerning 
the quality of the goods they sell. It follows 
from this decision that the liability of a vendor 
in such a case depends upon whether he has 
actually rendered it impossible for the purchaser 
to detect latent faults. 

There is not a complete identity between the 
principles recognized at law and in equity as to 
representations. In ScoU y. Hanson (I Sim. 13), 
where a piece of land, imperfectly watered, was 
described as uncommonly rich water meadow, 
Vice-Chancellor Leach held that this was not 
such a misrepresentation as would avoid the 
sale. For the vendor it was argued that the 
principles as to misrepresentation were the 
same in equity and at law ; that the real quality 
of the land, being an object of sense, and ob- 
vious to ordinary diligence, it was tlio fault of 
the purchaser if he did not inspect it and judge 
for himself; that the amount of the annual 
lent being stated, which was the criterion of 
value, the purchaser could not be deceived . 
that when the land was said to be uncommonly 
rich, it was spoken of comparatively only. The 
Vice-Chancellor, having taken time to consider 
his judgment, said : ^< I do not accede to the 
argument that the principles upon the subject 
of representation are uniformly the same in 
equity and at law ;" and pointed out that in such 
a case as the present, when the vendor had iiled 
a bill for specific performance, it was not suffi- 
cient to say that the purchaser had been negli- 
gent if the vendor who seeks the aid of a court 
of equity has, in his conduct, been negligent. 

What the pninciples of equity are upon the 
latter question appeared from the decision of 
Lord Langdale in Clapham v. SfuUUoj 7 Beav. 
146. This was a bill for the purpose of com- 
pelling the defendant specifically to perform 
an agreement to take a lease of certain coal 
mines. The defendant relied upon false repre- 



sentations made during the negotiations for the 
contract. The jury found, upon an issue 
directed to be tried, that the plaintiffs made 
fiilse representations to tlie defendants as to the 
depth of the coal from the surface, and as to 
the thickness of the little coal, but that the 
defendants did not rely upon these representa- 
tions. This is Lord Langdalc's summary of 
the law: « Cases have frequently occurred in 
which, upon entering into contracts, misrepre- 
sentations made by one party have not been, 
in any degree, relied on by the other party. If 
the i)arty to whom the representations were 
made himself resorted to the proper means of 
verification before he entered into the contract, 
it may appear that he relied upon the results of 
his own investigation and inquiry, and not 
upon the representation made to him by the 
other party ; or if the means of investigation 
and verification be at hand, and the attention 
of the party receiving the representations be 
drawn to them, the circumstances of the case 
may be such as to make it incumbent on a 
court of justice to impute to him a knowledge 
of the result which upon due inquiry he ought 
to have obtained, and thus the notion of 
reliance on the representations made to him 
may be excluded. Again, when we are en- 
deavoring to ascertain what reliance was placed 
on representations, we must consider them with 
reference to the subject matter and the relative 
knowledge of the parties. If the subject is 
capable of being accurately known, and one 
party is, or is supposed to be, possessed of 
accurate knowledge, and the other is entirely 
ignorant, and a contract is entered into after 
representations made by the [Kirty who knows, 
or is supposed to know, without any means of 
verification being resorted to by the other, it 
may well enough be presumed that the ignorant 
nmn relied on the statements made by him who 
was sup{>oscd to be better informed." On the 
other hand, where the subject is in its nature 
uncertun — if all that is known about it is a 
matter of inference from something else, and if 
the parties making and receiving representa- 
tions on the subject have equal knowledge and 
means of acquiring knowledge and equal skill, 
it is not easy to presume that representations 
made by one would have much or any influence 
on the other. His Lordship was satisfied that 
the proper questions were &irly and sufiiciently 
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brought nnder the consideration of the jary, 
and agreed with the ruling of the learned judge 
at the trial. 

In Ward v. Ilobba the arguments were heard 
hy the Lord Chancellor and Lords O'Hoganand 
Selbome, who were unaniny)U8 in dismissing 
the appeal with costs. *^I apprehend," said 
Lord Cairns, « there can be no doubt of this 
proposition, that if a man expressly states upon 
a sale that he gives no warranty, and that the 
goods sold must be taken with all their faults, 
but goes on to say in addition to that, that so 
far as he knows or believes, or has reason to 
believe, the goods are free from any particular 
fault, and that the animals, if it be animals that 
are sold, are free from any disease, if he express- 
ly states that, and if it can afterwards be proved 
that the animals were tainted with the disease 
to which he referred, then there can be no doubt 
that, notwithstanding the negation of the war- 
ranty, an action would lie for deceit for the 
false representation." The alleged representa- 
tion in this case was implied by the plaintiff 
from the provisions of the Contagions Diseases 
(Animals) Act, s. 67 (32 & 33 Vict, c. 70),which 
provides that any person who sends an animal 
having at the time upon it an infectious or con- 
tagious disease to any public place, shall be 
guilty of an offence unless he proves that he 
was not aware that the animal was so tainted. 
Their Lordships, however, held that such an 
inference could not countervail the express terms 
of the conditions of sale. Lord O'Hagan 
quoted and approved of the ruling of Lord 
Ellenboroughin^o^^Aofev. Walters (sup). None 
of their Lordships made any reference whatever 
to the previous decision of Lord Eenyon, which 
was practically overruled by Lord Ellen- 
borough's ruling, so far as a conflict existed, the 
latter having been accepted ever since as 
embodying the law. With respect to the duty 
of a purchaser to test the valae of an alleged 
representation which is merely implied by 
the buyer, the case of Ward v. Hobbs is a dis- 
tinct authority for the proposition that where 
a vendor, not being guilty of any contrivance 
to conceal or to deceive, sells upon the express 
understanding that no warranty of quality or 
condition is given, inspection by the buyer is 
challenged, and he has notice of the probable 
necessity of making inspection : whether he 
Mis to do BO or not he has no cause to com- 



plain. Lord Selbome was impressed for some 
time with the argument that it is acta<HUible 
for A. to sell to B., without disclosing the iaci, 
an article which A. knows to be positively 
noxious, and B. does not know to be so, even 
though A. expressly negative warranty, and 
says that B. must take his bargain with all 
faults. The authorities not supporting this 
argument^ his Lordship ultimately agreed en- 
tirely with the Lords Cairns and O'Hagan.— 
Law Times. 

2I0TES OF CASES. 

SUPERIOR COURT. 

• MoNTiuiAi.,July 19, 1879. 
Thb Hochxlaua Bank v. Goldbug. 
Bail — Justification qf sureties. 

By the judgment in appeal, noted anfo, p. 230, 
the judgment of Mackay, J., fixing the bail at 
$36,800, was confirmed. Bail vras offered for 
this amount before Mr. Prothonotary Honey. 

Beique, for the plaintifiiB, asked if the sureties 
were ready to justify on real estate. He cited 
from C.C. 1939, that « the solvency of a surety 
is estimated only with regard to his real pnn 
perty." He contended that the sureties should 
justify to twice the amount of the bail txed. 
He also objected to one of the sureties, who was 
a resident of Ontario :— C.C.1938. 

Carter^ Q.C, for defendant, petitioner, said 
the special law of capias applied, and the sure- 
ties need not justify on real estate : — C.C.P. 827 ; 
nor to more than the amount fixed by the Court 

Mr. Prothonotary Honey held that it was not 
necessary that the sureties should justify on 
real estate ; nor to twice the amount^ if the 
security appeared satisfactory. 

The objection to the surety resident in On- 
tario was maintained, but afterwards, by con- 
sent, he was accepted. The bail fixed amounted 
in the aggregate to $41,800, and five sureties 
were given. 



Ths Hoohslaga Bank v. Goldbino. 

MONTBBAL, Aug. 15, 1879. 
Bail — Insolvency qfa Surety — JutUficaHon. 
Johnson, J. The plaintiff was arrested on a 
capias, and gave bail under the law and prac- 
tice of the Court, according to Article 827, C. P. 
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That Article exacted sureties, and not merely 
one surety, and it was complied with by five 
sureties being given. One of these sureties htis 
since failed, and the plaintiffs petition to have 
the defendant surrendered to the Sheriff, and 
the defendant answers their petition by offering 
another person to replace Wm. Harmburger, 
who has failed. The person offered is a Mr. 
Kortosk, and he justifies on oath, but not on 
real estate. The questions raised are, first} 
whether, according to the practice of the ('ourt, 
two sureties are not required. That may be 
arlmitted, without affecting the present case, 
though I give no opinion that it must be so in 
all cases. This, however, is not a case in which 
bail is being offered to the action in the general 
sense. That has been done ; bail has been 
taken, and not only two sureties, but five have 
been furnished. It is only a question now of 
substituting one surety for another that has 
ceased to exist. I cannot possibly exact two 
a ureties in the place of one. I am only con- 
cerned to see that the surety to be substituted 
bas a legal character. The parties are well 
a ware of the serious doubts I entertained per- 
>.«jnally as to the real state of the law respect- 
ieng the second point raised — that is as to the 
TV -eccssity of justifying on real estate. The ju- 
v\%dal surety by law must, generally speaking, 
be a person who has sufficient property in 
Lower Canada to answer the obligation, and 
. whose domicile is in Lower Canada, (Article 
1,938 C.C.) The solvency of the surety must 
be estimated only by his real estate, except 
where the debt is small, and iu commercial 
matters, and in cases not otherwise provided 
for by some special law (1039). But then 
comes the code of procedure, which in articles 
825 and 827 regulates this subject. Article 825 
says the sureties must be to the satisfaction of 
the Court ; and of course nothing will satisfy 
the Court but a conformity to the law. Article 
827, however, which does not appear in this 
Code of Procedure as new law, and does not ac- 
curaU-ly reproduce the old law, says that the 
sareties must justify on oath, but need not jus- 
tify on real estate. I say this is not the repro- 
duction of the old law, for on reference to the 
Consolidated Statutes of Lower Canada, C. 87, 
se<^l O r 8ob.-Bec. 2,we find no such exemption from 
jiwtf O^ing on real estate. Therefore, I am glad 
that X have had time to consider this matter ; 



and I can only say that I am l>ound by the article 
827, which is positive law, whether accurate or 
not as old law, and whether appearing marked 
as new law or not. As rcganls the caution judi- 
eiaire given to prosecute an appeal in the 
Queen's Bench, oa as regards the appeal ft'om 
the Circuit C'ourt, those are canes provided for 
by special laws. They are cases after judg- 
ment rendered, and the article 1145 in the case 
of the Circuit Court, and the authority of the 
Queen's Bench iu Dawson's case, settle that the 
surety in such cases, where there is only one, 
must justify on real estate. 

Petition to surrender dismissed without costs. 

Bail offered and justified on oath, without 
real estate, admitted. 

Vavidsorij Monk Jf Cross for defendant, peti- 
tioner ; Carter, Q.C.j counsel. 

Beique <J* Choquel for plaintiffs. 



MoNTiusAL, February 19, 1879. 
DoBiK V. The Boabd ok Manaobmint op Thb 

Tbhi'oralitlbh Fund, etc. 
I f^ unction — Security Jor Cost* — Increase of Se- 
curity wiiler 41 Vict, {Quebec^f cap, 14, sec. 4. 
The action was brought by a minister of the 
Presbyterian (!hurch of Canada in connection 
with the Church of Scotland, against the Board, 
of Management of the Temporalities Fund of 
the Church, to have the Union of the Presby- 
terian Churches in Canada declared illegal. 
The action was accompanied by a writ of 
injunction under the provisions of the 41 
Victoria (Quebec), ch. 14, to restrain the Boatd 
from paying monies to persons alleged not to 
be entitled thereto, or taking any action until 
the Board should be composed of members 
legally capable. 

Tbe plaintiff l)eing a resident of Ontario, the 
defendants moved for security for costs under 
C. C. 29. They also asked for an increase of the 
security which the phdntiff had given under 
41 Vic. c. 14. 

The plaintiff answered that he had already 
given security as reganls the injunction pro- 
ceedings, as required by section 4 of the statute 
above referred to, and that he was not bound to 
give any further security. As to the demand 
for increase of security, the plaintiff said that 
the defendants had waived their right to ask 
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for au increase by their motion for security for 
costs; and further, that the motion was too 
late, as it ought to have been made immediately 
after the return of the action. 

Jett^, J., as to the first point, held that the 
pretension of the plaintiff ^that he was not 
bound to give security tor costs, was unfounded. 
The security given under section 4 was merely 
for costs and damages caused by the issue of 
the writ of injunction, and the injunction was 
only an accessory of the principal demand. 
The plaintiff, as a resident of Ontario, was, 
therefore, bound to furnish the usual security 
for costs, as prescribed by C. C. 29. 

Then, as to the demand for increase of 
security on the injunction proceedings, the 
defendants had not waived their right to ask 
for such increase by their motion for security 
for costs. Nor was the motion made too late. 
The intention of the statute was that an increase 
of security might be asked for after the return 
of the writ, where it was shown that the security 
given in the first instance was insufficient to 
answer the damages which might be caused by 
this exceptional remedy, and the application 
might be made within any reasonable time 
after the return. 

Motion for security for costs granted, and 
petition for increase of security granted in 
part. 

MoNTRKAL, May 31, 1879. 

DoBiB v. Thb Board of Manausmbmt of the 
Temporalities Fund, etc. 

Injunction — MoUon to dissolve. 

In the case noted above, the defendants now 
moved to dissolve or suspend the injunction. 

JsTTi, J., after referring to the legislation and 
other proceedings, said he had come to the con- 
clusion not to grant the motion. Although the 
Quebec Act, 38 Vict., cap. 64, established in 
favor of the defendants, u presumption which 
could only be destroyed by a judicial declara- 
tion of the unconstitutionality of the Act in 
question, it nevertheless resulted from the cir- 
cumstances of the case, from the £Eicts estab- 
lished by the affidavits and set forth in the 
pleadings of the parties, that the petitioner has 
an undoubted right to watch over the adminis- 
tration of the fund, of which defendants have 
the management. The petitioner, moreover, 



has a real and acknowledged interest in the 
conservation of the fund. Now, it was estab- 
lished and admitted that since the passage of 
38 Victoria, chap. 64, the Board of Management 
had diminished the capital of the fund entrast- 
ed to its administration by a sum of $40,000. 
It was contended that this could not affect or 
endanger in any respect the interests of the 
petitioner or of othei-s similarly situated, because 
their rights were amply guarded. But the 
Court considered that in view of the &ct tiiat 
the diminution had taken place, the petitioner 
was well founded in contending that the con- 
tinuance of the administration of the fund by 
the Boaitl jeopardized his interests. The sus- 
pension of the writ of injunction issaed in the 
case might inflict on the petitioner, by a new 
diminution of the capital of the fund, an irre- 
imrable loss ; while, on the other hand, the 
maintenance of the writ, though a serious incoa- 
venlence to the defendants, did not endanger 
any interest, but on the contrary protected all 
the rights in litigation between the parties. 
Motion' of the defendants rejected. 



MoMTRBAL, June 14, 1879. 
Dobie v. Thb Board for thc Mahaoehbnt or 
Temporaltibs FrMD, etc. 

Injunction — Offer to give security to party pro- 
ceeding by Injunction. 

In the same case, the defendants asked that 
the injunction be dissolved, at the same time 
offering to deposit the sum of $10,000 as secn^ 
rity for the petitioner's rights in the fund, that 
sum representing more than the capiial which 
would suffice to yield the annual sum payable 
to him from the fund. 

jETTi, J., was of opinion that the application 
must be rejected, on the ground that the peti- 
tioucr's rights in the case, as alleged, were more 
extensive than the annual sum payable to him. 

Macmaster j- Co. and M. M. TaU for petitioners. 

J, L. Morris for defendants. 

S, Bethunty Q.Cy counsel. 



Montreal, July 9, 1879. 
LuoKHURST V. The City of Mohtbkal ; and The 

City of Mohtrxai. v. Maltby et aU 
Responsibility of Corporatton for Condition qfthe 
Streets — Contributory Negligence — CotU, 
The plaintiff, the master of the British steam- 
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ship Clydej sued for $8,000 damages, alleged to 
have been suflered by him, owing to his having 
been precipitated into an excavation in S|^er- 
brooke Street, in the City of Montreal. 

It appeared that on the evening of the 18th 
September last, the plaintiff was driving along 
Sberbrooke Street, and opposite the LacrosHe 
Orounds, there -was an excavation in the street. 
It was a very dark night, the horse fell into the 
hole, and the plaintiff was precipitated with 
great force to the earth and severely injured. 
He sned the City for the damages sustained. 

The defendants pleaded that they had not 
been negligent, and that the plaintiff had con- 
tributed to the accident by fast driving, and 
was not entitled to complain. They also sued 
en gatantie Ifaltby and Dineen, under whose 
cootrol, it was alleged, the work was being 
performed. 

Papdhau, J., said the proof of damages was 
sufficient, and the hole was not properly pro- 
tected by a fence. But it appeared that 
plaintiff was driving at a very rapid rate, and 
if the pace had been moderate, he might have 
che(*ked the horse in time. It was a very dark 
night, and it was proved that warning was 
given the plaintiff, but just at that moment he 
was precipitated into the excavation. Each 
party contributed to the accident, and the 
action would, therefore, be dismissed, each 
party paying his own costs. 
The judgment was as follows : — 
" Considerant qtie la defenderesse, la Cite de 
Montreal, doit surveiller dans TinterC't de la 
surete publique, las travanx qui se font dans les 
rues de la ville, soit sous sa direction imme- 
diate, soit sons la direction des particuliers par 
elle autorises h faire tels travaux, et qu'cllc est 
responsable des d^fauts de precautions prises 
pour prot^er les passants contre les accidents 
occagionnds par rex6cution impmdento do ces 
travaux ; 

" Considerant que dans le cas actnel, Texca- 
valion pratiquee snr la rue Sberbrooke avec la 
permission de la corporation de la dite Cite de 
Montreal par les nomm^s William L. Maltby et 
Matthew Dineen, et par les employes de la d6- 
feDderesse, et la terre sortie de cette excavation 
n'ont pas ete entourtes d'une cloture, suivant les 
rgglements de la dite Corporation ; 

"■ Considerant, d'un autre c6te, que le deman- 
deur et ses deux compagnons qui ont ete pr^ci- 



pites de voitnrc dans la dite excavation, 6taient 
aussi au moment de I'accident et immcdiate- 
ment au{>aravant, en contravention aux r^gle- 
ments de la Corporation de la Cite, qui defen- 
dent ii ceux qui conduisent des chcvaux et voi- 
tures, de les condqiro plus rapidement (lu'au pas 
en dol>ouchant d'unc nie dans une autre, et en 
tonmant le coin de deux rues, et de les con- 
duirc dans les rues de la ville avec une vitesse 
excedant six milles h. I'heure ; 

<< Considerant qu'il est prouve que lors de 
Taccident en question I'obscurite 6tait tr^s 
grande, et que dc part et d'autre, les parties 
auraient dil etre portScs h. une plus grande sur- 
veillance et i\ une prudence et prevoyance plus 
qu 'ordinaire; 

" Considerant que le demandeur et celui ou 
ceux qui le condnisaicnt en voiture, et la de- 
fenderesse et ses subordonnes etaienten iiaute et 
ont egalement contribue au malheur deplorable 
dans la soiree du 18 Septembre deniier ; 

<* La cour renvoie Taction du demandeur, che- 
que partie payant ses frais." 

The action en gararUie was also dismissed} 
each party paying his own costs : 

<< Considerant que la demanderesse en garan- 
tie et les defendeui-s en garantie ont participe 
directement ou indirectement h la faute, negli- 
gence et imprudence dont se plaint le deman- 
deur principal en cette cause, en ne prenant pas 
ou ne faipant pas prendre les precautions neccs- 
saires et requiscs par les reglements munici- 
paux de la Cite," &c. 

L. N. Benjamin^ for plaintiff. 

R, Roy J Q.Ci for defendants, plffs. en gar. 

D. E. Bowie and D. Barryj for defts. en gar. 



Montreal, May 16, 1879. 
Drsbarats v. Hamilton et al. 
Surety — Endorser qf Promissory Note — C. C 1953 . 
The action was brought by Desbarats against 
Hamilton, proprietor of the JesUr, and Parent, 
under the following circumstances. Hamilton 
made a promissory note for $100 payable to 
plaintiff, and Parent, the other defendant, en- 
dorsed it par aval. The plaintiff endorsed the 
note and transferred it to the Banque du 
Peuple ; but not being paid at maturity, it was 
protested. The plaintiff now alleged that he 
was liable to bo troubled for the amount of the 
note and costs of protest, and he prayed that 
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the defendants be jointly and severally con- 
demned to furnish him with a quittance in 
proper form, or to pay the amount, $102.50. 

Parent did not contest, but Hamilton pleaded 
that the plaintiff had acknowledged in his 
declaration that . he had not the note in his 
possession, and that he had no right of action 
as guarantor or surety for the payment of said 
note, which being a negotiable instrument, 
could not be made subject to the rules govern- 
ing the contract of suretyship. 

Magkay, J., held that art. 1953 C. C. was 
applicable to an endorser of a note, he being a 
surety within the meaning of the article, and 
the defendants were condemned jointly and 
severally to furnish the quittance as prayed, or 
pay the amount of the note, and costs of 
protest. 

Bamardj Monk ^ Beauchamp for the plaintiff. 

C. H. Stephens for the defendant Hamilton. 



Montreal, June 12, 1878. 
Mklan<;on et al. v. Bbbsknbk et al. 
Nullity of Receipt opposed by Special Answer. 

The plaintiffs, as assignees of insolvent estate 
of Giroux, institut^Hl an action against Bessener, 
claiming the sum of $406 due to Giroux under 
a deed of s«ile by the defendant Giroux to the 
defendant Bessener. 

Bessener, by his plea, invoked a receipt for 
the money signed by Giroux. 

The plaintiffs answered specially that the 
receipt was a nullity being made fraudulently. 

It was proved that the money was not paid, 
but a note was given by Bessener to Giroux, 
who transferred it to his wife. 

By an interlocutory judgment, Madame Gi- 
roux was ordered to be called in. 

The plaintiffs instituted another action, 
making Madame Giroux a party, and asking 
that the receipt be declared null. The causes 
were subsequently united, and 

ToRRAMCB, J., holding that the special answer 
had been proved, maintained the action, and 
declared the receipt to be null and void. 

JeU^ ^ Co., for plaintiffs. 

Doutre ^ Co.^ for defendant. 



CURRENT EVENTS. 

ENGLAND. 
CoDiPiCATiON.— Lord Chief Justice Cockbum. 
in a communication addressed to the Attorney 
General, June 11, expresses the following 
opinion on the codification of the law :— " 1 
have long been, for reasons on which it is un- 
necessary here to dwell, a firm believer in not 
only the expediency and possibility, but also in 
the coming necessity of codification, and 1 
have rejoiced, therefore, at the fevorablo 
reception which the proposal to codify our 
criminal law has received from the press as of 
gootl omen. But it would, I think, be much to 
be deplored if the eager desire to see the law 
codified, entertained by the public, of whom 
few have perhaps taken the trouble to study the 
details of the measure, and still tewer are in a 
position to appreciate the legal difficulties 
which present themselves, shonld lead to the 
adoption of a statement of the law still imper- 
fect and incomplete. For not only would this 
be a misfortune as regards the work itself and 
administration of justice under it, but any 
failure in this, our first attempt at what can 
properly be termed a c<xie, would engender a 
distrust of this method of dealing with the law 
which would retard all further attempts at 
codification for an indefinite period." 



GENERAL NOTES. 

Thr Study of the Roman Law. — The London 
corespondent of the Manchester Guardian says 
that a resolute effort is now being made to 
induce the authorities of the various inns of 
court to abolish the examination in Roman law 
which is necessary with a view to a call to the 
bar. This attempt has been made before, ou 
the grounds chiefly that the present study of 
Roman law mast necessarily be imperfect and 
scamped by those who attempt it, and that it 
is essentially an archaeological subject. It is 
now definitively 8ngge8te<l to substitute as a 
subject of examination International for Ro- 
man law. 

— A legal gentleman, who paid his addresses 
to the daughter of a tradesman, was forbidden 
the house, on which he sent in a bill of X91 
13«. ^d. for 275 attendances, advising on family 
affairs. — Irish Law Times, 
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GOOD WILL, 

The cases which have come before our Courts 
upon the subject of good will are not numerous. 
That of FincUay y. McWilliam, 23 L. C. Jurist, 
p. 148, was one of the simplest character. The 
parties were engaged in business as wholesale 
confectioners, and were partners under the 
style of Findlay k Mc William. McWilliam 
retired from the business, and sold to Findlay 
not only his interest in the assets, but also the 
'^good will," and he received for his share of 
the good will $1,000. Nevertheless, imme- 
diately after the dissolution, he opened a con- 
fectioner's shop in the same street, only a few 
doors distant, sent circulars to the customers 
of the lifte iirm, soliciting a continuance of 
their orders, and in various other ways sought 
to convey to the public that he was really the 
successor of the firm from which he had just 
retired. The Court of Appeal held these acts 
to be a violation of the obligations imposed on 
him by his sale of the good will, and he was 
condenmed in damages. 

The case of Thompson y. Mackinnon, 21 L. C- 
Jorist, p. 335, was of a different complexion 
and presented some of the difficulties which 
haTC surrounded cases of this class. Mackin- 
Qon had carried on business as a biscuit maker, 
and the name had acquired celebrity in con- 
nection with his manufiBu;ture. In 1876, he 
told to Thompson his entire stock in trade 
" with the good will and all advantages per- 
" taining to the name and business of the said 
"John Mackinnon.'' Now, Mackinnon had 
heenusinga label or trade-mark, not registered 
consisting of the word <^ Mackinnon s," under 
which was engraved a boar's head grasping a 
hone in his jaws. This label Thompson caused 
to be registered, and continued to use. Sub- 
sequently, Mackinnon resumed business as a 
biscoit manufacturer, and having also com- 
menced to use his old trade-mark, Thompson 
sought to restrain such use. The question was 
whether the exclusive right to use the trade 
mark passed to the purchaser, without express 



mention being made thereof in the contract of 
sale, and whether Thompson was entitled to 
the privilege of stamping the biscuit made 
by him with the name of Mackinnon. The Court 
of Review held that the right had so passed. 
Reference was made to a case in &vor of the 
purchaser, decided by the Tribunal of Com- 
merce, Paris, 1854. One Bajousold his business 
as a glovemaker, including the good will and 
the use of the business mark, and he was 
subsequently restrained from using his old 
manufacturer's mark, which was the fac 
BimiU of his signature. The correctness of this 
decision has been doubted, and it is to somo 
extent in conflict with the judgment of the 
Court of Appeal, Paris, 1857, in the case 
of Bautain. The plaintifib in that case had 
bought the right to use the name of Bautain 
«comme ils le jugeraient convenable." But 
in appeal it was held " que les denumdeuis 
« pouvaient se servir de ce nom seulement en 
^ leur quality de successeurs de Bautain, et en 
<< le fiaisant accompagner de leur nom personel 
" de Merklein ; que c'est done abusivement que 
« sur leurs enseignes, cartes et £actures, ils 
" portent le nom de Bautain seul, comme s'ils 
"■ ^taient enx-m6mes la personne du dit Bautain." 
The Code de Commerce, it should be remarked, 
forbids the use by a trader of a name other than 
his own. Much might be said, indeed, of 
the immorality of allowing a name to be bought 
and used for the deception of the public. What 
would be thought of a painter of celebrity who, 
desiring to retire from the further exercise of 
his art, sold to another painter the right to 
affix his private mark to his works ? And if a 
biscuit maker has succeeded in catering with 
great success for the public taste, why should 
his name be used to palm oflf the productions of 
another*made from a different receipt ? 

We are governed here by the French law, 
but that of England differs little, and in the 
dearth of precedent on the subject, the English 
cases will be looked at with interest. We 
append, therefore, an article from the Solieitar't 
Journal, in which the latest English decisions 
are reviewed. 

« Two recent decisions of the Appeal Court 
are of importance with relation to the subject 
of good will, which, though of narrow dimen- 
sions, is still somewhat perplexed. 

" The first case is SiBWUi v. QlacUtoney 27 W. 
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B. 512 ; L. B., 10 Ch. D. 626. It was a case of 
valuation of the property of a partnership on 
the withdrawal of one partner, for which pur- 
pose it was held upon the construction of the 
articles that the good-will was not to be valued. 
In the court below, Mr. Justice Fry expressed 
his disapproval of the doctrine of BaU v. Ball^ 
20 Beav. 139, that, prima fade, an outgoing 
partner is not entitled to separate compensation 
for good-will. We may observe that Vice- 
Chancellor Hall in Reynolds v. Bullock, 26 W. 
B. 678, also disapproved of ffall v. Mall. The 
principle of the decision of the Court of Appeal 
in Steuart v. OladeUme appears to be that in 
questions of this kind the intention of the 
parties will be collected from their deed of 
partnership, having regard in each case to 
what the particular interest or property is 
which would constitute the good-will. Some 
of the language of Lord Justice Bramwell, per- 
haps, goes a little further; but we do not 
apprehend that the case altogether is an 
authority adverse to Lord Westbury's decision 
in Hall v. Barrows, 12 W. R. 322 ; 4 DeG., J. 
& S. 150 ; and we do not suppose the doctrine 
to be impugned that, in the absence of a con- 
trary agreement, good-will is for this particular 
purpose to be taken account of as an item in the 
property or effects of a partnership, where the 
character of the joint undertaking is such as to 
admit of a distinct thing of value coming under 
that head. 

^ The case, however, pointedly indicates the 
difficulty which affects any general rules upon 
this subject. That difficulty lies in the un- 
certainty of the thing < good-will.' The word is 
generally considered to refer to two things, the 
advantage of continuing the established busi- 
ness in its old place, and of continuing it under 
the old style or name. In some cases the 
matter is simple enough. In selling a public 
house, which is the familiar instance, the fact 
that the house has already been used for the 
trade gives it a distinctly enhanced value for 
the purpose of custom ; and so does the fact 
that it is known by a particular sign. In this 
case the name to which a good-will attaches is 
not the name of the previous dealer, but a mere 
fancy name or trade-mark. The whole good- 
will together is incident to the place, and 
in fact is commonly called the 'good-will of 
the premises.' This is never dealt with, and 



could not be dealt with, apart from the premises. 
But when fc business enjoys custom independ- 
ently, or in a great measure independently, of 
its local habitation, and when it is known by a 
personal designation and not a mere fancy 
name, the difficulties upon the law of good-will 
begin. The thing of value is the use of the 
name applied to the same business in the same 
district or circle of operations. It may be 
doubted whether the term covers anything 
more than this ; whether, for instance, it could 
include any definite parts of the property or 
assets of a business— even trade-marks belong- 
ing to the businessr-other than the style or 
firm of the business itself. 

"With respect to the right to the name, 
several points have been decided. It has been 
held to survive upon the death of a partner. 
This law was approved in a case where one 
partner's interest in good-will (apart from the 
stock and premises) was specially bequeathed 
to a legatee. Robertsons. QuiddingUm, 28 Beav. 
529. Lord Bomilly there said that. the sur- 
viving partner was entitled to the name of the 
firm, so that it could not be sold. The decision, 
however, may rest on other grounds ; and in a 
case of good-will consisting of a business name 
BJid of distinct value, we are compelled to 
suppose that this right of survivorship would 
not apply when the business and assets were 
sold ; and the question follows (as in the case 
of a dissolution, to be presently adverted to) 
whether, where there is the right to compel a 
sale of the assets, this does not include the 
exclusive enjoyment of the business name. 

<< Upon the dissolution and division of assets 
it has been held that the right to the name 
belongs (in the absence of special agreement) 
to each partner sepai-ately. If the business and 
its property is sold, the partners, it wonld 
seem, lose their right, for the right to the name 
is part of the property of the business as an 
entirety. There may be some doubt, how- 
ever, whether, wherever a partner is entitled to 
compel a sale of the assets and bilsiness, he can 
call for a sale of the exclusive right to use the 
firm name. It is difficult on principle to see 
why he should not. Independently of this 
point, the law on the question seems to stand 
exactly as it was stated by Lord Bomilly in 
Banki v. Oibson, 34 Beav. 569 : * The name or 
style of the firm • • • was an asset of 
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the partnership, and if the whole concern and 
the good-will of a business had been sold, the 
name, as a trade-mark, would have been sold 
with it H by arrangement, one partner takes 
the whole concern, there must be a valuation 
of the whole, including the name or style of 
the firm. But if the partners merely divide the 
other partnership assets, then each is at liberty 
to use the name just as he did before.' 

«Iwy V. Walker^ 27 W. R. 370 ; L. R., 10 Ch. 
D. 436, seems to us, in the first place, to confirm 
the doctrine that a sale of the business and 
assets upon a dissolution carries the right (to 
the exclusion of all the partners) to use the 
name. ' The trade-name,' says Lord Justice 
James, < was the name of the business, and that 
hasiuess was sold.' But the case is of more 
striking importance in regard to the other 
ground of decision which was taken by all the 
jadges. Mr. Justice Lindley, in his book, de- 
votes some observations to the apparent reason 
to be found for a retiring partner objecting to 
his name remaining in the style of the business 
from the consideration that it may involve him 
in risk. Levy v. Walker shows that a party 
raising this objection will be required to make 
out that it has substantial validity. The Master 
of the Bolls discountenanced the dictum of Lord 
Cairns that a man may, by virtue of some right 
of property in his name, restrain another from 
asing it Lord Justice James pointed out that 
there is no such property, unless the name can 
be set up as a trade-mark, which is the footing 
upon which the style or firm of a business is 
protected. We collect from the view taken by 
the members of the Court of Appeal of this 
subject, which has extensive ramifications, that 
too much caution cannot be used in acting upon 
decisions of the cla^ of which RotUh v. Websierj 
10 Beav. 661, is an example, where, upon a 
motion to restrain directors of a company 
from using plaintifi's name without authority 
in a prospectus, Lord Langdale is reported to 
have used warm language : < What I are they 
(the directors) to be allowed to use the name of 
any person they please, representing him as 
responsible in their speculations, and to involve 
him in all sorts of liabilities, and are they then 
to be allowed to escape the consequences by 
Baying they had done it by inadvertence? 
Certainly not' " 



NEW PUBLICATIONS, 

THE CODE OF CIVIL PROCEDURE OF 
LOWER CANADA; together with the 
amendments thereto made since its pro- 
mulgation ; the authorities, as reported by 
the commissioners ; all Statutes referring 
to Procedure ; the Rules oi^Practice of the 
several Courts; a classified digest of all 
reported decisions, arranged under appro- 
priate articles ; tables of the tariff of fees 
payable to advocates ; and an analytical 
Index. By Thomas P. Fobah, M.A., B.C.L^ 
of the Bar of Montreal. Toronto, Canada, 
Carswell & Co., 26 & 28 Adelaide Street 
Ea£t 
One of the consequences of the numerous 
amendments to the Codes enacted by the 
Legislature, is that the editions embodying the 
amendments and decisions quickly pass out of 
date. Hence the appearance of the present 
work by Mr. Foran, which has been brought 
out expeditiously, and embraces references to 
the decisions up to, and including those reported 
in 22 L. C. Jurist, 4 Quebec Law Reports, and 
1 Legal News, of the year 1878. .The expansive 
tendency of these annotated editions may be 
perceived from the fiict that the present work 
embraces over eight hundred pages, whereas 
Mr. Justice Taschereau's in 1876 did not exceed 
611 pages. It is to be remarked, however, 
that Judge Taschereau's book only included re- 
ferences to the decisions subsequent to 1872, 
whereas the present woik aims to present a 
summary of all the reported decisions on the 
subject of Procedure, arranged under the appro- 
priate articles of the Code. 

Time and use are necessary to test the 
accuracy of a work of this character, but a first 
examination has left a favorable impression. 
Probably some of the references might have 
been omitted without detriment to the useful- 
ness of the book. For instance, the case of 
McLennan v. Hubert (Superior Court decision) 
is cited under Art. 613, and the decision in 
appeal in the same case is referred to under 
Art. 834. But upon the whole Mr. Foran seems 
to have acquitted himself of his task with care- 
ful attention to the exigencies of such a work, 
— and^that is not saying a little, as those who 
have been engaged in similar labors will readily 
admit. 
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The mechanical execution of the book will 
speak for itself. It is on good paper; the 
typography is excellent; and the pablishers, 
Messrs. Carswell & Co., of Toronto, have added 
to its attractions by the superior style of 
binding. 



NOTES OF CASES. 



SUPERIOR COURT. 

District of Ottawa, Aug. 23, 1879. 

Hon. H. G. Joly, Expropriating party, & Moriau, 

Proprietor. 

Q. M. 0, # 0, Railway— CoTUolidaUd Bailway 

Aety 1879. 

A petition was presented on the part of the 
Hon. H. G. Joly, Commissioner of Public 
Works, Quebec, to obtain immediate possession 
of certain land belonging to Moreau. This 
land was represented to be necessary to the 
petitioner, for the supply of materials for the 
construction of the Quebec, Montreal, Ottawa k 
Occidental Railway. 

The petitioner had conformed to the require- 
ments of the Consolidated Railway Act of 1879, 
42 Vict (Can.) chap. 9. Section 38 of this Act 
says that " whenever stone, gravel, earth, sand 
or water is required for the consti action or 
maintenance of any railway, or any part there- 
of, the company may, in case they cannot agroe 
with the owner of the lands on which the same 
are situate, for the purchase thereof" cause a 
Land Surveyor to make a map of the property, 
and then an arbitration may be had to ascer- 
tain the value. 

BouRGROis, J., said the only question to be 
considered was whether the Consolidated Rail- 
way Act> 1879, applies to the Q. M. 0. & O. 
Railway. After examination ol what had been 
said by the Court of Appeal in the Bourgoin 
case, 23 L. C. J. 96, his Honor had no doubt 
that the Railway came under the Federal Act 
of last Session. The petition would, there- 
fore, be granted, the petitioner to deposit in the 
Union Bank of Lower Canada the sum of $780, 
being double the amount offered to Moreau by 
the notice of expropriation (chap. 9, sec. 9, sub. 
sect- 28, h), 

DeBeU^euiUt ^ Turgeon^ for petitioner. 

A. Boehon, for Moreau. 



Montrsal, May 31, 1879. 

MoNTRiAL Loan k Mortoaob Co. v. Bills. 

DiactisHon qf principal debtor by a creditor who 

waa not bound to di»eu89—RetponnbilUy <if 

creditor. 

Rainvilli, J. The defendant, by a deed of 
transfer, 31 May, 1875, transferred to plaintiffs 
a prix de vetite, with guarantee. The defendant 
now being sued, objected that the plaintiffs bad 
not used due diligence in discussing the princi- 
pal debtor Dansereau. The defendant com- 
plained specially that Dansereau *8 moveables 
had not been seised and sold, but a return of 
nulla bona had been made although he was 
known to possess considerable effects. The 
plaintiffs were not under the necessity of dis- 
cussing the principal debtor, the deed of trans- 
fer specially exempting them from the necessity 
of previous discussion of the debtor. They had 
chosen to do so, however, without being obliged, 
and in such discussion could be held responsi- 
ble only for gross negligence, and not for /aute 
Ughre. The proof established that the plaintiffs 
had acted with reasonable skill, and with the 
care of a prudent administrator, thus complying 
with the terms of Art. 1710 C. C. The plea 
would therefore be dismissed, and the defendant 
condemned as prayed. 

The judgment was in these terms : 

« Consid^rant que la demanderesse a discute 
le debiteur c6de sans y 6tre obligee, et que 
dans cctte discussion elle ne peut Stre tenue 
que de sa foute Iguide et non de la Saute 16g^re ; 

" Considerant qu'il est prouv6 qu'en fi&isant 
la dite discussion elle a agi avec Thabiletc con- 
venable et tons les soins d'un bon p6re de fe^ 
mille aux termes de I'article 1710 C. C." &c. 

Lunn ^ Crampj for plaintiff. 

J. A. A. Belie^ for defendant. 



Short v. Krlly es qual. 

Mortgage made by curatriz to interdict wUkout 
authority — Judgment/or amount of obligcUion. 
Mackay, J. The action of the plaintiff was 
on an obligation by Dame Mary Kelly, wife of 
W. T. Wilkins, who is interdicted lor madness. 
The wife is curatrix, and she took a house in 
town, to occupy it till the following May. The 
plaintiff had her effects under seizure to secure 
the rent Then it occurred to all parties that 
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it would be better to dissolye the seizure, and 
fcbftt plaintiff should take an obligation and 
mortgage for the rent. So the defendant went 
before a notary and declared herself es quality 
to be well and truly indebted to plaintlfif in the 
sum of $100, and she mortgaged in favor of 
plaintiff certain land in Famham belonging to 
the interdict. Now, sait being brought on this 
mortgage, she pleaded that the obligation was 
null and void, because a curatrix could not 
mortgage without authorization of justice. His 
Honor wbm perfectly with the defendant in this, 
but, at the same time, she would be condemned 
to pay the capital, on this principle : She was 
presumed to be common as to property with her 
husband, and they must live somewhere. The 
wife had to be provided with a residence, and it 
was not in evidence that the residence in ques- 
tion was extravagant or unsuited to her. 
Although, therefore, the mortgacre was null and 
void, yet as the indebtedness was established, 
judgment would be rendered for the same in 
£ivof of the plaintiflf. 
The judgment is as follows : — 
"Considering that though the mortgage 
granted by defendant was and is null and void, 
she, defendant <e« qualiU^ might make a declara- 
tion of indebtedness ei qualiU, for a considera- 
tion such as had here from plaintiff by her, the 
defendant, and by her husband (the interdict) 
with whom she must be taken to be commune en 
bient, and which husband was and is bound to 
famish a lodging for his wife ; 

** Considering that the interdict was indebted 
to plaintiff at date of the obligation of March, 
1877, and that under all the circumstances 
plaintiff may have judgment against defendant 
e» qualUS for the debt demanded, interest and 
costs^ doth adjudge and condemn the said 
defendant in her said quality to pay and satisfy 
to plaintiff the sum of $115.72," &c. 
Trenhdme •}* Maclaren for plaintiff. 
Edeon Kemp for defendant. 



COURT OF REVIEW. 

Months AL, May 31, 1879. 
Baixville, Papinbau, Jbtt6, JJ. 

TFrom S. C. Bedford. 
O'Halloban et al. v. Bouobbr. 
Delegation i^ payment qf Hypothec — Acceptance of 
delegation by Suit. 
The action was brought by the plaintiffis as 



executors of the will of the late Maria Latley. 
They had loaned to one Archambault $450, and 
taken a mortgage for the amount on some 
property belonging to him. Archambault sold 
this [property to defendant, who was charged 
with the payment of the hypothec to plaintiflb. 
The plaintiffs now sued defendant on the dele- 
gation in their favor by Archambault. The 
declaration did not allege that plaintiffs had 
accepted the delegation, or that the deed was 
registered. 

The defendant demurred, on the ground that 
plaintiffs had not before the institution of the 
action, accepted the delegation of payment 

Bainvillb, J. The Court had already decided 
in Gadoury and Archambault, an action under 
similar circumstances, that the action is a 
sufficient acceptance of the delegation. The 
law in Louisiana was the same, the principle 
being established that a third person accepts a 
stipulation in his £avor by suing on it. Judg- 
ment reversed : 

" ConsidSrant que Taction instita^e par les 
demandeurs est une acceptation suffisante et 
legale de IMndication de paiement ou delega- 
tion contenue en Tacte de vente consenti par 
Antoine Archambault, jr., au d6fendeur en oette 
cause, le 26 Aodt, 1876, cette cour casse," &c. 

Judgment reversed, and demurrer dismissed. 

J. OHaUoran^ for plaintiffs. 

If. W, Lynch and Archibald # McCormick, 
for defendant. 



SUPERIOR COURT. 

MoNTBEAL, May 31, 1879. 
Drumxond et al. v. Holland et ai. 
Delegation^^Aceeptance by Suit, 
In this case, one McMann mortgaged his 
property to plaintifiiB. Subsequently McMann 
sold the property to one Falardeau, who sold 
the same to defendants, who expressly assumed 
the payment of the hypothec to plaintiffs. 

The defendants, being sued for the amount 
of the hypothec, pleaded, as in the above case, 
that there was no lien de droit between them 
and the plaintiffs, the indication of payment 
not having been accepted by the plaintiffs. 

Rainvillb, J., remarked that the same ques- 
tion was presented as had just been decided in 
Review in the case of Offalloran v. Boucher 
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(see previons case). Following the rule there 
laid down, the action was an acceptance of the 
delegation, and the defendants' pretension 
could not be sustained. Judgment for plaintiffs. 

TStnholme j* Maclann for plaintiffs. 

Dauidton, Monk J* Crou for defendants. 



COURT OF REVIEW. 

MoNTBiALi June 30, 1879. 
Raivvillb, Papihiau, Jbttb, JJ. 

[From S. C. Bedford. 
Rhicabd y. CmcoiNi. 
Titie^-Pouesnon — Pleading. 
Raikvilli, J. This was a possessory action. 
The plaintiff alleged in his declaration that for 
more than twenty years he had possessed the 
land as proprietor, that the defendant had 
wrongfully taken possession, and the plaintiff 
claimed to be reinstated. The Court at Bed- 
ford had dismissed the action. This judgment 
was correct and would be confirmed, but one of 
the grounds would be struck out. 
The judgment was as follows : — 
w Consid^rant que le demandeur, aprds avoir 
all6gu6 dans son action qu'il 6tait en possession 
animo domini depuis plus de vingt ans avant le 
ler de Mai 1876, a admis par ses r^ponses que 
sa possession depuis 1847 n'6tait qu'une posses- 
sion pr6caire quMl tenait de son fils Jacob Rhi- 
card, et pour ce dernier alors proprletaire de 
rimmeuble en question ; 

u Consid6iant que le demandeur allegue de 
plus par sa r^ponse k I'exception et defense du 
d6fendeur, que depuis 1856 jusqu'au temps de 
son action, 11 a possM^ i titre d'usufruitaer 
qu'il tenait des nomm6s Monk et Jeremiah 
Rhicard, deux autres de ses fils, et qu'il n'a pas 
ju8tifi6 cet all6gu6 •, 

<< Considerant que son allegation de posses- 
sion animo domini et le droit d'action qu'il baaait 
sur cette possession sont d6truits par sa reponse 
k la defense, et que son allegation de possession 
k titre d'usufrnitier n'est contenue que dans sa 
rdponse, et non dans son action, et ne pent 
servir de base k celle-ci, et n'est pas prouv6e ; 

<( Considerant que le demandeur allegue avoir 
commence k poss^der k titre de pr^caire et 
avoir ensuite poss^de depuis 1856 ji titre d'usu- 
fifuitier, mais qu'il n'a pas prouv6 I'inversion 
du titre de sa possession ; 



<< Considerant que Taction du demandeur, 
n'6tant appuyee ni sur Tune ni sur Fautr? pos- 
session, elle est sans fondement, et qu'cUe a ete 
justement d^boutee ; 

« Cette Cour confirme," kc. 

Buchanan j* Co. and Bethune j* Co. for plaintiff, 

E. Bacieotj for defendant. 



SUPERIOR. COURT. 
[Id Chambers.] 

Montreal, July 22, 1879. 

Dbuhmond et al. es qual. v. Hollajo) et al. 
Judicial Sequettratvm—Art, 1823 C. C, 

The plaintiffs having obtained the judgment 
noted above, p. 285, the defendants inscribed in 
Review. 

The plaintiffs thereupon applied to a Judge 
in Chambers for the appointment of a seques- 
trator to collect and receive the rents pending 
the litigation. This application was based 
upon the allegation, supported by affidavit, 
that the property was not worth the amount 
of the mortgage, and that the rents collected 
by defendants were so mach placed beyond the 
reach of the plaintiffs. 

JbttS, J., was of opinion that the petition for 
the appointment of a sequestrator must be 
granted : — " Considerant qu'en principe general 
le juge a le pouvoir d'ordonner toute mesure 
conservatoire lorsque Tinterdt des parties I'ez- 

jge ; 

" Que ce pouvoir est ind6fini et confie k la 
discretion et k la sagesse de celni qui I'exerce ; 

" Que I'article 1823 du Code Civil n'est pas 
restrictif, mais simplement indicatif dhme es- 
pece dans laquelle le sequestre peut etie or- 
donne ; 

" Que I'immeuble designe en la declaration 
en cette cause et aux titres produits au soutien, 
acquis et possede par les defendeurs est hypo- 
theque aux demandeurs 68 qualites pour une 
somme excedant de beaucoup sa valeur, ce qne 
les defendeurs eux-memes ont reconnu, et que 
dans de telles circonstances Pinteret des de- 
mandeurs et des autres creanciers des defen- 
deurs exige la sequestration du dit immeuble 
pour la conservation des droits de tons," kc 

Trenholme j* Maelaren for plalntifis. 

Damdion, Monk i Ctou for defendants. 
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MONTRVAL, AngQst 8, 1879. 
[In Chamben.} 
Thi HiBiTABLS Skccritikb k Mortgage Asbo- 
oiATioN (Limited) v. Bacikb. 
Judicial SequestrcUion. 

A similar application was made in this case 
to that made in Drummond v. Holland^ noted 
above. The plaintiffs were suing the defendant 
hypothecarily, and the action being contested, 
they petitioned for the appointment of a seques- 
trator to receive the rents pending the litigation. 

JoBirsoN, J., (Aug. 8) granted the application, 
and ordered that the parties do appear on the 
12th instant to name a sequestrator, and if 
they could not agree, the Judge' would name 
one of his own accord (C. C. P. Art. 877). 

On the 12th August, 

JoBBBov, J., made the following order:— 

''The plaintiffs, represented by their attor- 
ney ad litem, being present, the defendant not 
appearing although notified so to do, I, the un- 
dersigned Judge, seeing the Interlocutory order 
rendered in this mutter on the 8th August 
instant, do, by these presents, name and appoint 
Thomas Gilmour, of Montreal, house agent, 
sequestrator in this cause, to administer the 
property and revenues of tbe real estate 
mentioned and described in the petition of 
plaintiffs," kc. 

John L. Morris for plaintiffs ; W. B. Lambe, 
connsel. 

L. Forget for defendant ; E. U. PieMf Q. (7., 
connaeU 

N.B. The same day the defendant inscribed 
in Review from the foregoing judgment of 
August 8. 



MoNTRiAL, August 15, 1879. 
[In Chambers.] 
Thi Same Plaintiffs v. Thh Same Defendant. 
Opposition to Judgment — Suspension of Order of 
Judge in Chambers by another Judge in 
Chambers. 
The defendant (Aug. 15) produced a requite 
afifi d'opposiUonj supported by his affidavit, and 
asked for the suspension of the above judgments. 
One of the grounds of opposition was that de- 
fendant had not received notice of the judgment 
of Aug. 8, ordering the parties to appear to 
name a sequestrator. Another ground was that 



defendant had inscribed in Review from the 
judgment granting the petition for the appoint- 
ment of L sequestrator. 

ToxRANCE, J., granted an order to the Pro- 
thonotary and others, to suspend all proceedings 
on the two judgments ahove mentioned, and to 
make a return thereof on the Ist September 
next, and ordering that the parties do then 
appear, that heing the day of return of the 
requite ajin d^opposUion, 



Montreal, August 20, 1879. 

[In Chambers.] 

The Same Plaintiffs v. The Same Defendant. 

Petition to Judge in Chambers to annul order qf 

Judge in Chambers. 

The plaintiffs in the ahove case presented a 
petition to Mr. Justice Mackay that the order 
made by Torrance, J., noted above, be cancelled 
and annulled, and that stay of proceedings be 
withdrawn and annulled, and that the seques- 
trator do enter on his duties according to law. 

Mackay, J., suspended judgment, and ordered 
reference of the mfttters in the petition against 
Mr. Justice Torrance's order, to the Practice 
Court, Third Division, on the 1st September 
next. In giving judgment his Honor remarked : 

^<Mr. Justice Johnson's order, which is 
opposed by the requite d Jin tPoppositUm, I have 
not to pass upon. I will not say whether it is, 
or was, final, or merely interlocutory ; revisible 
or not revisible. Mr. Justice Torrance's order 
upon the requite of defendant may have been 
uUra vires, he, a Judge in Chambers, acting in a 
manner to interfere with the judgment in 
Chambers of Mr. Justice Johnson, whose order 
and proceedings in the matter referred to some 
might hold not to be liable to be hindered or 
suspended by order of another Judge in Cham- 
bers, in vacation. I will not pass upon Mr. 
Justice Torrance's order upon the present 
petition. It seems to me that it would be un- 
seemly, and bring the administration of justice 
into contempt. The term of September is close 
at hand, and under all the circumstances I 
think it best to suspend judgment, and to refer 
this matter (of the petition against Mr. Justice 
Torrance's order) to the Court, ordinary 
Superior Court, sitting in the Practice Division 
in September, say Ist of September, to which 
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Court Mr. Justice Torrance's order refers the 
parties." 

Costs reserved. 

John L. Morris for plaintiffs ; W. B. Lamhe, 
counsel. 

L. Forget for defendant ; E. U. PiM, Q. (7., 
counsel. 



CTJKRENT EVENTS. 

FRANCE, 
An Aeroliti Case. — An entirely new ques- 
tion of property law, says the Paris corres- 
pondent of the London Daily Newtj is about to 
be tried at Issoudun. In one of the very rare 
fine nights of this very wet summer, a peasant 
crossing a field saw what is commonly called 
a &lling star, but it was one of unusual 
magnitude, made a great noise and touched 
the earth within a few yards of his feet. 
Frightened as he was, he went to the spot 
and picked up a stone of considerable size, 
which in scientific language is called an aero- 
lite. The rural mind is now relatively instruc- 
ted, and it occurred to this countryman that 
what he had found, what, in fiict, had dropped 
from heaven in his sight, must be a rarity 
and might have a money value. After con- 
sulting the school-master of his commune, he 
took the mysterious substance of no terrestrial 
creation to the Issoudun Museum, and there 
received in exchange for it the, to him, wonder- 
ful sum of 260 francs in hard money. Short 
lived was his joy. The proprietor of the field 
brought an action. He claims either the 
restitution of the aerolite which fell upon his 
land, or 10,000 francs damages, which he judges 
to be the value of it. M. Charbonnel, an 
eminent Paris advocate, is retained for the 
peasant who picked up the aerolite, and M. 
B0II6, an eminent avou^ of Issoudun, for the 
proprietor of the land. 

The Will of the Prince Imperial.— It has 
often been said that the true character of a 
man is to be found in his wilt: and certainly 
thousands of persons will discern in the will of 
the lamented Prince Imperial the signs of a 
noble nature. It presents a striking contrast 
to the capricious, confused, and sometimes 
contemptible documents which are framed to 
vex expectant heirs, harass the courta of law, 



and enrich the lawyers. The dispositions of 
property are simple, no one seems to be for- 
gotten, and the sentiments expressed in that 
part of the testament which does not relate to 
money, are conceived in a spirit of good will 
to all men, and of devoted affection to relatives 
and friends. The will is holographic ; and 
therefore, according to the Code, it needed no 
attestation or publication ; and, inasmuch as 
the Prince must of course be taken to have 
retained his French domicile and to have been 
a sojourner in our land, his will could only 
have been made in accordance with the law of 
his domicile. Our neighbors have put forth 
some strange ideas about the exigencies of 
English law in relation to wills. The Gaulois 
says that the Prince's will was opened in the 
presence of a solicitor and thirty witnesses, as 
required by the law of England. Wills, as we 
know, have often failed in this country from 
want of compliance with certain statutory for- 
malities in the execution of them ; but we 
never before heard that any particular ceremony 
was necessary at the reading of such ^ docu- 
ment. — Law Journal (London). 



GENERAL NOTES, 

A Bit of Parchment. — A fortune of $12,000,- 
000 may turn upon a bit of yellow parchment 
found in a rubbish heap. A Kova Scotia 
journal says that the agent employed by the 
heirs of the Hyde estate to go to England has 
written encouraging reports. He has met the 
directors of the Bank of England, where the 
money is deposited. Hyde was formerly in 
Annapolis, having been sent out by the 
Imperial Government. He had one daughter 
born in Nova Scotia. The money in question 
was left to her after he died. An intimation 
was sent to this country many years ago asking 
for heirs. The fiunily of the Hydes in the 
United States took the matter up and decided 
that the real heirs were in Nova Scotia. The 
missing link up to the recent period was proof 
that the original Hyde was the one who held 
the imperial commission and went to Anna- 
polis. There was no commission of his to be 
found. A few years ago an old trunk was sold 
at auction and bought by a woman for 25 cents. 
She subsequently broke it up for kindling 
wood, and in the lining found a parchment 
document, which she 'deemed so pretty with 
the seals attached that she put it away as 
worthy of preservation. Subsequently she 
happened to mention the incident to a friend. 
It proved to be the missing document. — N. F. 
Tribune. 
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THE TAXES ON LEGAL PROCEEDINGS 
IN MONTREAL. 

The taxes imposed oii legal proceed! ngK in 
the District of Montreal have long been felt to 
be oppressively heavy, but the burden has been 
borne with equanimity under the supposition 
that the onerous charges collected could not) 
liomehow, he dispensed with. But ii we 
may accept a report of a recent debate in 
the Legislative Assembly at Quebec, the imposts 
levied have ceased to be justifiable. On the 
29th ult, Mr. Wurtele moved that an address be 
presented to His Honor the Lieutenant- 
GoTernor, drawing the attention of the Lieu- 
tenant-Governor in Council to the statement 
prepared by the Auditor of the Province of the 
fund established by the Acts 12 Vic, chap. 112, 
and 18 Vic, chap. 164 for the building of the 
Court House of the district of Montreal, << which 
'* statement shows that the amount expended in 
'^ building the Court House has been recouped, 
'' and praying that the Lieutenant-Governor in 
'< Council will be pleased to order the judicial 
'' officers of the district of Montreal to discdn- 
'^ tinue the collection of the duties authorized 
" to be imposed and levied by the two Acts 
*' above mentioned, which duties can be no 
'' longer legally exacted and collected under the 
'' authority and in virtue of the Acts creating 
^ the fund for the building of the Court House, 
^ inasmuch as the amount chargeable to it has 
^ been collected, and the power to levy such 
'< duties has lapsed." 

The reason given by the (tovemnient for 
continuing to exivct* the impost will not be 
considered very satisfactory by the profession 
in Montreal. ** Hon. Mr. Langelier", says the 
report, " replied tliat it would be very difficult 
^« for the Government to dispense with this tax. 
"The matter was brought up too late for 
" Government to give it the necessary consider- 
" ation. The district of Montreal owed to the 
« MuDicipal Loan Fund $171,000, and therefore 



" could not complain of i>aying thin tax, which 
^< would not cover the interest on the Municipal 
" Loan Fund." Mr. Wurtele's reply was very 
reasonable : — 

« Mr. Wurtele said that because the district 
of Montreal was indebted to the Municipal 
Loan Fund was not a reason for the collec- 
tion of tliis most odious tax. It would be 
better that the district should be taxed di- 
rectly to pay its debt than suffer the im- 
position of the present tax, which bore 
principally on unfortunate litigants, and often 
hindered people, through dread of the taxes, 
from seeking the remedy and justice which 
were due them. The tax in question was 
imposed to pay $160,000 with interest for the 
building of the new Court House, and the 
amount necessary for the construction of the 
female goal. He was informed that both those 
amounts were now covered, and consequently 
the continuance of the tax was illegal. He 
drew the attention of the (Jovernment to the 
fact that a writ of injunction might be taken 
out against the Sheriff to prevent the imposi- 
tion of this tax. The tota^ debt of all the 
districts, including Montreal, to the fund was 
$461,000, of which Montreal's share was 
$171,000. Then why should Montreal alone be 
called upon to pay a special tax on account of 
this debt, while the other districts were not 
taxed? The Government had the right to 
make the municipalities contribute in propor- 
tion to their indebtedness, and it would be 
better to adopt this course with Montreal than 
to allow the continued existence of the charge 
on the administration of justice which existed 
to-day, and which weighed on a special class, 
whereas the charge was one for the benefit of 
Montreal." 
The discussion concluded as follows : — 
"Hon. Mr. Laugelier said he had ordered 
statements to be prepared, showing the debt of 
each municipality, after which the Government 
would consider the necessary steps to bo 
adopted. He had no objection to a writ of in. 
junction being taken out to stop the further 
collection of the stamp duty, as the courts 
would then decide its legality. The Govern- 
ment did not at present feel justified in dis- 
continuing the collection of the tax, as they 
were not aware whether the statement made 
was correct or not. 
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» Mr. Wurtele said that as the matter had 
only recently been bronght before the attention 
of the Government, he would, with the consent 
of the House, alter his motion, by striking out 
the latter portion requiring the Qovt rnment to 
discontinue the collection, but drawing the 
special attention of the Government to the 
statement which seemed to show that the i^nd 
was recouped. He would leave the responsi- 
bility of action with the Government, aud 
stated that although the Treasurer had said 
that it was necessary to raise funds and that a 
considerable sum would be taken from the 
revenue by the abolition oi these taxes, there 
was no reason why Montreal, which contributed 
nearly two-thirds of the revenue collected in 
the Province, should bear this burden unjustly 
levied on an exceptional class when all the 
other districts contributed nothing." 

The motion was then carried, having been 
changed to read as follows : — ^"That an address 
(< be presented to his Honor the Lieutenant- 
<< Governor, drawing the attention of the 
^ Lieutenant-Govemor-in-Conncil to the state- 
« ment prepared by the Auditor of the Province 
u of the fund established by the Acts 12 Vic, 
<< chap. 112, and 18 Vic, chap. 164, for the 
" building of the court house of the district of 
u Montreal, which seems to show that the 
u amount expended in building the court house 
<< has been recouped. '' 



A PEERS PRIVILEGE, 

There has been a time when, in the ardour 
lor changes (or reforms, as their promoters 
would say), it has seemed doubtftil whether the 
House of Lords would be much longer suffered 
to exist But whatever may be the merits of 
this question, the peers seem to possess one 
privilege which might beneficially be curtailed. 
We take the following from the London Timei 
report of proceedings in the House of Commons, 
Aug. 13:— 
« Mr. Blake asked whether the attention of 
the Attorney-General had been called to a case 
which occurred last week in the Brompton 
County Court, in which a defiralUng debtor, 
who is also a peer of the realm, reftised to obey 
a judgment summons of the Court and, as in 



the case of a former summona before the CooiL, 
pleaded his privilege as a peer in order to 
secure immunity from arrest, and decliiied in 
any way to take cognizance of the proceediass ; 
whether, in the opinion of the Law Qflicezs of 
the Crown, de&ulting debtors who are peen are 
entitled by law to such exemption ; and whether 
the Attomey-Genend had considered tbe 
desirability of repealing the exemption. 

« The Attorney-General .—My attentioa h&& 
been called to the case mentioned in tbe 
question, and the facts appear to be correctly 
represented. I may state that tiie judgment 
summons was issued against the noble de#Mt<l- 
ant to compel payment of an amount of X2 8s. 
for coal sold to him by the plainti&. I do not 
think it would be becoming in me to pranoonee 
an opinion upon a point of law which has been 
decided by a Court. The learned Judge of the 
Brompton County Court is a man of great 
ability and experience, and I think we may 
presume his decision was right. With reiermce 
to the last portion of the hon. gentlemani 
question, I should not myself be disposed to 
extend the power of commitment for the noD> 
payment of debt, or to interfere with the long 
established privileges of the peerage. It is to be 
regretted that the privilege should have beea 
relied upon in the case in question. Tbe 
plaintifEB, however, may be consoled by the 
reflection that as the noble defendant thoqght 
proper, for the purpose of evading the payment 
of B debt, to envelope himself in the mande of 
the privileges of his order, he may be left to 
resort to the same mantle for the purpose of 
keeping himself warm. The plaintiflfs can 
refuse again to supply the noble lord withcosla 
(Laughter.)" 

Would it not rather add to than take away from 
the dignity of the nobility, if a privilege were 
renounced which is never used save by sn 
unworthy member to bring discredit upon hit 
order? Ought any class to be privileged to act 
dishonestly 7 

As we are often visited in these days by 
members of the nobility, an interesting question 
might be raised if "the noble defendsnt* 
referred to above came to the Province of 
Quebec, and attempted to use the privUegei of 
his order to swindle our hotel keepers. Would 
our Judges be bound to take a similar view oi 
the time honored privileges of a peer t 
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triaJm of election petitions. 

An important change has been made in Eng- 
land in the composition of the tribunal for the 
trial of election petitions. The Election Court 
is no longer to consist of one, but of two 
Judges. On the 12th of August^ the House of 
ComnAons decided that all trials should there- 
after take place before two Judges, and the Act 
applies to England, IreUuMl and Scotland. Sir 
Charles Dilke was against the change as ipgards 
England, and Mr. McLaren opposed it as regards 
Scotland. Mr. Martm, an Irish member, said 
"" be belieTed more bad decisions had been 
^ rendered hj English Judges than by Irish." 
The Attomey-Qeneral, for himself, said that a 
tribunal of three would be better than one of 
two. Mr, Courtney considered a tribunal of 
two Jndsea to be a bad one. Mr. Monk asked 
what would be the result if the two Judges 
differed, to which the Solicitor-General said : 
** it iraa not difficult to answer, to wit, if they 
^ did not agree, the Act was simply not per- 
" formed I" 

The impression left by the full discussion 
which the question receired, according to the 
Timet^ ia that, Hiough no urgent case for a 
change has been made out, there are some 
advantages in the presence of two Judges. 
^ The confidence now reposed in one," it says, 
^ is, if we come to look at it, altogether without 
"^ example. The business of the Judge who 
« investigates chaiges of bribery, treating or 
*' intimidation brought against a candidate who 
^ has been returned is, in the main, to form an 
" intelligent opinion of the value of the 
*^ evidence put before him. He has to act as a 
" jury ; and to commit to any one man duties 
"which usually devolve upon twelve is to 
"exhibit great confidence in his impartiality 
" and sagacity. In sevend Jurisdictions, as, for 
''example, in the Divorce Court, such con- 
*< fidence is shown, but it is important when 
** party feeling runs high that the result should 
" command peculiar respect ; and this is most 
** likely to be obtained if the decision is that of 
^ two minds. An Election Judge has power to 
" inflict severe punishments. He may virtually 
^ deprive one candidate of a seat and give it to 
" another, and he may fiisten upon one of them 
u an inefiaceable stigma." 
The TimtM, however, points out a difficulty of 



detail in putting the Act into operation. The 
Judges have already complained of the ob- 
struction to their ordinary duties. That ob- 
struction will now be doubled. " The change 
*< will be a new strain on the judicial staff of 
" the country. It will be inconvenient to 
« suitors. If candidates at the next general 
*^ election are free-handed, there will be an 
« abundance of petitions ; and for a time a 
*< quoia of the Judges will be taken from their 
'< ordinary work in London, to the detriment of 
" litigants, and be sent to pursue protracted 
« investigations in fiv-away bonmghs. The 
« change may lead to a renewal of the demand 
« for the creation of new Judges ; and it will be 
(( made with vehemence when, as may happen 
*< after a general election, petitions must be 
<< tried at a time when the Courts are blocked." 



A DEAF MUTES WILL, 

Some fifteen years ago in England, John 
Geale, of Yateley, yeoman, dea^ dumb, and 
unable to read or write, died leaving a will 
which he had executed by putting his nuirk to 
it. Probate of this wUl was reflised by Sur J. 
P. Wilde, Judge of the Court of Probate, on the 
ground that there was no sufficient evidence of 
the testator's understanding and assenting to its 
provisions. At a later* date, Dr. Spinks re- 
newed the motion upon the following joint 
affidavit of the widow and attesting witnesses : 
« The signs by which the deceased informed us 
that the will was the instrument which was to 
deal with his property upon his death, and that 
his wife was to have all his property after his 
death in case she survived him, were in sub- 
stance, so fiur as we are able to describe the 
same in writing, as follows, vis. :— The said 
John Geale first pointed to the said will itself, 
then he pointed to himself, and then he laid the 
side of his head upon the palm of his right 
hand with his eyes closed, and then lowered 
his right hand toward the ground, the palm of 
the same hand being upward. These latter 
signs were the usual signs by which he referred 
to his own death or the decease of some one 
else. He then touched his trowsers pocket 
(which was the usual sign by which he referred 
to his money), then he looked all around, and 
simultaneously raised his arms with a sweeping 
motion all around (which were the usual signs 
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by which he referred to all hi« property or all 
things). He then pointed to his wife, and 
afterward touched the ring-finger of his left 
hand, and then placed his right hand across his 
left arm at the elbow, which latter signs were 
the usual signs by which he referred to his wife- 
The signs by which the said testator informed 
us that the property was to go to his wife's 
daughter, in case his wife died in his lifetime, 
were as follows : He first referred to his pro- 
perty as before, he then touched himself and 
pointed to the ring-finger of his left hand, and 
crossed his arms as before (which indicated his 
wife) ; he then laid the side of his head on the 
palm of his right hand (with his eyes closed), 
which indicated his wife's death ; he then again, 
after pointing to his wife's daughter, who wan 
present when the said will was executed, pointed 
to his ring-finger of his left hand, and then 
placed his right hand across liis left arm at the 
elbow as before. He then put his forefinger to 
his mouth and immediately touched his breast, 
and moved his arms in such a manner as to 
indicate a child, which were his usual signs for 
indicating his wife's daughter. He always 
indicated a female by crossing his arm, and a 
male person by crossing his wrist. The signs 
by which the said testator informed us that his 
property was to go to William Wigg (his wife's 
daughter's husband), in case his wife's daughter 
died in his lifetime, were as follows : He re- 
peated the signs indicating his property and 
his wife's daughter, tlion laid the side of his 
bend on the palm of his right hand with his 
eyes closed, and lowered his hand toward the 
groimd as before (which meant her death) ; he 
then again repeated the signs indicating his 
wife's daughter, and crossed his left arm at the 
wrist with his right hand, which meant her 
husl)and, the said William Wigg. He also 
communicated to us by signs that the said 
William Wigg resided in London. The said 
William Wigg is in the employ of and superin- 
tends the goods department of the North- 
western Railway Company at Camden Town. 
The signs by which the said testator informed 
us that his property was to go to the children 
of his wife's daughter and son-in-law, in case 
they both died in his life-time, were as follows, 
namely : He repeated the signs indicating the 
said William Wigg and his wife, and their 
death before him, and then placed his right 



hand open a short distance firom the groand, 
and raised it by degrees and as if by steps, which 
were his usiml signs for pointing out their 
children, and then swept his hand round with 
a sweeping motion, which indicated that tlioy 
were all to be brought in. The said testator 
always took great notice of the said chil<iren, 
and was ^ery fond of them. After the said 
testator had in manner aforesaid expressed to 
us what he intended to do by his said will, the 
said B. T. Dunning, by means of the before- 
mentioned signs, and by other motions and 
signs by which wo were accustomed to converne 
with him, informed the said testator what were 
the contents and efiect of the said will." Sir J. 
P. Wilde granted the motion. 



NOTES OF GASES. 



COURT OF REVIEW. 

Montreal, July 9, 1879. 
Mackat, Torrance, Rainvillb, J J. 

fFrom 8. C. Montreal. 
YouNO V. The Dental Association of thb 

Province op Quebec 
License to practise *u dentist — Interpretation of 
word '< constantly.^ 

In November, 1877, Toung took ^mandamus 
to compel the defendants to grant him a license 
to practise as a dentist. The petitioner alleged 
that during three years and upwards previous 
to the 28th January, 1874, he had been con- 
stantly engaged in the practice of dentistrjr in 
the Province of Quebec, having an office in 
Montreal ; and that on the 10th July, 1877, he 
applied to the defendants for a license as 
dentist, but his application was rejected. 

The defendants pleaded that petitioner had 
not l>een constantly engaged in the practice of 
the profession of dentistry during the three 
years immediately preceding the 28th Jannaryf 
1874, date of defendants' incorporation by 37 
Vict. c. 14. That petitioner had himself ac- 
knowledged that be was not entitled to deioand 
a license, seeing that on the 15th July, 1874, 
he had voluntarily presented himself before 
defendants' Board to undergo an examination 
as candidate for a license, and was rejected as 
not qualified to practise. Further, that in 
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Jane, 1877| the petitioner had himself declared 
thit he had never practised as a dentist ; for, 
belDg prosecuted before the Police Magistrate 
for practising without license, he pleaded that 
the charge was unfounded, and obtained his 
discharge. 

The Superior Court, (Papineau, J, 26th Fe- 
broaiy, 1879) dismissed the action, the grounds 
anigned being the following : — 

" Considdrant que le demandenr, requ^rant, 
demande k la cour de iorcer la corporation, d6- 
fenderesse, de lui donner la licence de dentiste 
qu'il desire obtenir en se fondant sur la section 
11 du chap. 14 de la 37 Vict. sanctionn6e le 28 
Janvier, 1874, mais que son diplome de Philadel- 
phie en date du 28 mais 1873 et les t^moins 
prouvent qu'ira ^te deqnatre k six mois absent^ 
et lui-m^me reconnait avoir 6t6 deux ou trois 
mois k Philadelphie susdit lorsqu'il a pris ce 
diplome, et que par cons^uent, il nc se trouve 
pas dans les conditions de la dite section 1 1 du 
dit statut qui exige une pratique coustante du- 
rant les trois annees pr6c6dant immMiatement 
le dit 28 Janvier 1874, dans un bureau 6tabli de 
dentiste dans la Province de Quebec ; 

<* Considerant que depuis la loi pass6e en 
1849, incorpoiant TasBociation des dentistes, 
dont le demandeur n'a pas pris avantage, il ne 
pouvait plus pratiquer avec la m^me liberte 
qu'auparavant et sans se soumettre aux pres- 
criptions de cette loi, et qu'il n'y a pas de preuve 
qn'il B'y soit soumis ; 

" Conmd^rant que la dite interruption de 
deux k six mois occasionnee i>ar I'absence du 
demandeur k Philadelphie est une contra ven- 
tiOD ^I'obligation de pratique constante pen- 
dant les dites trois ann6es, et que telle contra- 
vention est ftttale & la pretention du demandeur 
requ^rant, renvoie la dite action," Ac. 

Against this judgment the plaintiff argued : 
*' Si I'interpretation stricte que son honneur a 
donnee k ce mot (constamment) est correcte, 
alore le jugement rendu contre lui doit £tre 
confirme. Mais le demandeur soumet respcc- 
tueunement que cette interpretation est contraire 
an Reus grammatical qn'on lui donne ct k I'u- 
sage que Ton en fait soit en legislation ou dans 
le langage habituel. Cette interpretation e^t 
aussi contmire k I'esprit de la loi que le deman- 
deur invoque ; car si elle 6tait vraic, il aurait 6te 
imposrible pour un homme dans la position du 
demandeur d'avoir ete malade durant ces trois 



annees requises par la loi, ou mdme de s'absen- 
ter de son bureau un seul jour sans forfaire tons 
les droits que cette loi lui accorde." 

Mack AY, J., said the judgment must be con- 
firmed. There were other reasons for dismis- 
sing the action besides those assigned in the 
judgment. One of the things fatal to the plaintiff 
was the arbitrage which hiid taken place in the 
HcCormick affair. One McCormick made a 
complaint against the fiftther of the plaintiff for 
unskilfiil work, in pulling out a piece of his jaw 
while attempting to extract a tooth. The work 
was the act of the son, the plaintiff here, but 
the demand was against the father, it being 
done in his office in which the son was em- 
ployed. The father admitted his responsibility 
for the unskilfulness of his son, and paid the 
damages. Again, in 1877, the plaintiff was 
prosecuted for practising without a license, and 
his father being examined, stated that his son 
had never practised dentistry, but had acted 
simply as an assistant in his office. 

Judgment confirmetl : — 
* '< Considering that there is no error in the 
said judgment of the 26th day of February, 
1879, it is hereby cofTtirmed, as this Court finds 
said judgment warranted, and that it may be 
supported for several other reasons than ex- 
pressed : one that the weight of evidence is 
against plaintiff or requSrant on the principal 
question of constant practice by him as alleged, 
immediately before January 28, 1874, his own 
representations and conduct on several import- 
ant occasions being inconsistent with his pre- 
sent claim," &c. 

Doutre, Branchaud ^ McCord^ for plaintiff. 

Oeoffriorij Rif\fret ^ Dorion, for defendants. 



SUPERIOR COURT. 

St. Hyacinths, August 4, 1 879. 
Adam v. Mercisr. 
Quebec ControverUd Eleeiione Act of 1875— 
Qualification of petitioner cannot be tried on 
preliminary objectioKt^Reeriminatory charges 
may be made against unsuccet^ful candidate not 
a petitioner in the case. 

A petition having been presented against the 
return of the defendant as member for St. Hya- 
cinthe in the Legislative Assembly of Quebec, 
the defendant, by a plea to the merits, alleged 
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that the petitioner was not duly qualified as an 
elector to vote. The defendant also alleged 
that M. Casayant, the nnsuccessfal candidate, 
had been guilty of corrupt practices. 

The plaintiff moyed that the plea be rejected 
as irregular. Ist, Because the qualification of 
petitioner should have been attacked by 
preliminary objections. 2ndly. The conduct 
of the candidate Casavant who was not a 
petitioner and did not seek the seat, could not 
be inquired into unless an election petition 
were filed, accompanied by the formalities 
required by law. 

SicoTTB, J., was of opinion that the qualifica- 
tion of the petitioner could not be tried by 
preliminary objection. There was a conflict 
of decisions on the point. In the Islet Case 
19 L. C. Jurist, p. 16, the majority of the Court 
decided that the qualification of the petitioner 
may be tried on preliminary objection. But In 
four other cases — Megantic, Oasp6, St. Maurice, 
and Assomption — ^it was held that the qualifi- 
cation of the petitioner could not be tried on 
preliminary objection. The latter decisions 
were in conformity with the common law 
practice, and with the practice of Parliamentary 
election Committees. Want of qualification in 
petitioner might be tried on a distinct and 
special plea, and as Mr. Justice Mackay 
remarked in the Assomption case, 19 L. C. 
Jurist, p. 6, (< if it turn out that the petitioner 
has not due quality of voter, he must fail." 
Moreover, the Judge who presides at the trial 
is not judge of tho fond. His part is simply to 
regulate the procedure, so that the case and all 
its incidents may be disposed of at one time 
by the judges who finally hear the case. 

On the second point — the counter charges 
made against the unsuccessful candidate— the 
case of SomervilU ▼. Lafiammey 21 L.C. Jurist^ p. 
240, had been cited in support of the motion 
for the rejection of the plea. In that case, how- 
ever, the election attacked was governed by the 
Federal Act, which contained no clause equi- 
valent to section 56 of the Quebec Act of 1876. 
Under the Provincial Act there is no exception. 
Proof may be made against any candidate at 
the election in question, without it being ne- 
cessary that the seat should be demanded for 
him. On both grounds, therefore, the motion 
of the plaintiff must be rejected. 
A. O. T. Beattehenun, for petitioner. 
Fontaine j* Motisofiy for defendant. 



MovTBBAL, June 18, 1679. 
Bbrobb v. Dbvlih. 
Pleading — Demurrer. 

The defendant pleaded, Ist, an exception ; 
2nd, another exception ; and 3rd, a d(fente en 
droU, On objection by plaintiff to the df/enu 
en droit for irregularity, 

Maokay, J., dismissed the dffenee en droit, 
" the same being pleaded after two other pleas, 
the second one of which covers defendant's 
grievance stated by the d^enu en droit." No 
costs. 

Doutre j* Co. for the plaintiff. 

Cowraol^ Cftrmtard, Wurtele # Sexton for defend- 
ant 



HuOT et ux. V. CouTD et al. 
Pleading — Demurrer. 

In this case the defense en droit commenced 
by protesting that all the plaintifiiB' allegations 
were fttlse and untrue. 

The Court (Mackay, J.,) dismissed the d^enae 
en droitf with costs, the dSfente << being incon- 
sistent with itself avowedly not admitting but 
denying plaintifiiB' allegations." 

Bertra$td for plaintifb. 

Mouneau # ArehambauU for defendants. 



COURT OF QUEEN'S BENCH. 
[In Cbamberfl.j 

Montbial, July 29, 1879. 
Youvo V. Thb DmTAL Associatiov. 

Appeal to Privy Council from final judffment 
in review confirming judgment vf Buptriot 
Court — Where aeeurity ieto be given. 

In the above case, noted on page 292, the 
judgment rendered by the Superior Court 
having been confirmed In review, there was no 
appeal to the Court of Queen's Bench. The 
plaintiff being desirous of appealing to the 
Privy Council, gave notice (July 26) that on 
July 28, he would enter security upon an appeal 
from the judgment to Her Majesty in Council. 
He also lodged a fiat requiriqg the preparation 
of a bond to be signied by the surety. Thii 
was the first application of the kind. 
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Crosb, J., hftTing taken time to consider, 
rejected the application, on the ground that he 
had no jurisdiction to accept security. 

The judgment was as follows: — 

"* The parties being heard on the notice 
lierein giren by the appellant to the respondent, 
thai he, the appellant, would enter security 
upon an appeal from a final judgment rendered 
by tiie Superior Court at Montreal sitting in 
reriew the 9th day of July instant, to Her 
Majesty in Council, and on the bail bond herein 
tendered by the same appellant for the prose- 
cution of the said appeal ; 

«« Considering that the Judges of the Court of 
Queen's Bench have no authority or jurisdiction 
to accept security upon an appeal from a judg- 
ment of the Superior Court in Beyiew, the 
reception of the said bail bond is refused, and 
the application to have the same received is 
rejected, and the said notice is overruled and 
held for naught with costs." 

N. B. — Security was subsequently entered in 
the Superior Court 
Dtmire, Sranehaud j* MeCordf for plaintiff. 
Oetffrumy Rinfret j* Dorian, for defendants. 



CURRENT EVENTS. 



ENGLAND. 

Bights op Umtbiid Pribonbbs. — The status 
of untried prisoners has been recently vindi- 
cated by one Fortescne in a peculiar manner, 
smd the afEsir has made some noise. The fol- 
lowing is from the Daily Telegraphy (London :— 
^ Mr. Luke Fildes^ well-known cartoon of << The 
fisshftal Sitter,** the sturdy goal bird who vio- 
lently resists the operation of being focused by 
the photographing warder, and is consequently 
held down by main force In front of the camera, 
has found a curious reduplication in real life. 
There is under detention in Newgate, on a very 
lerious charge, one Ambrose Fortescne, an 
American. It occurred to the usually judicious 
governor of Newgate that the interests of jus- 
tice might be served if the police could be put 
in possession of a portrait of Fortescne, who 
WHS aocoidingly ordered to stand at attention 
to be photographed. The American, however, 
preiinred to stand on his rights as an untried 



prisoner, and flatly refused to be photographed. 
Thereupon the Oovemor, forgetting that he 
was dealing with an unconvicted prisoner, or- 
dered the man to be seized and photographed 
against his will. Against this illegally high- 
handed proceeding the prisoner protested, and 
Mr. Callan, on Monday, interpellated the Home 
Secretary on the subject. Ifr. Cross very 
promptly and candidly replied that the Gov- 
ernor of Newgate had acted entirely against the 
rules in this matter, and that the Prison 
Commissioners, having had the circumstances 
brought under their notice, had expressed their 
disapproval of what had been done. Care will 
be taken, added Mr. Cross, to prevent the re- 
currence of such irregularity. The charge 
against Fortescne being still tub judict, it can- 
not obviously be commented upon ; but, should 
he get a good deliverance, he may be advised 
that an action will lie against Mr. Sidney Smith 
for assault and battery, in causing him to be 
photographed against his will.'' 

A Victim op a Judicial Bbbob. — ^A resolution 
was recently adopted in the British House of 
Commons praying her Majesty to pardon 
Edmund Galley, who, it is now ascertained, 
has been for forty-three years the victim of a 
<* judicial error." He was arrested in 1836, 
and, together with one Oliver, was found guilty 
of the murder of a &rmer named May. The 
only witness against him was a woman named 
Harris, who had been under sentence of trans- 
portation. She invented a story that she had 
seen Oliver and Galley in company at the time 
of the alleged murder a year before, and, ex- 
pecting something to happen, concealed herself 
in a hedge, and soon saw them kill May. She 
now procured a pardon in order to testify. 
Galley had no counsel, and could only assert 
his innocence. Both Oliver and Galley were 
found guilty. Oliver acknowledged the just- 
ness of the verdict as to himself, but denied 
Galley's participation in the murder. When 
appealed to by the other, he broke out passion- 
ately : *< My Lord, you are going to send that 
Innocent man to the trap ? He was not there, 
and I never saw him before until to-day." Sub- 
sequent evidence was discovered, establishing 
an alibi for Galley, in consequence of which he 
was reprieved, and then his sentence commuted 
to transportation for life. Oliver was executed. 
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Sir Alexander Cockbum, the present Chief- 
Justice of England, who had attended the trial 
and was convinced of Galley's innocence, took 
up the matter, and it was finally brought^ 
by petition, before the House of Commons. 
Though the evidence adduced was almost 
conclusive against the justness of Galley's 
sentence, his release was opposed by Mr. Lowe 
for ihe remarkable reason that : " It would be 
wrong for Parliament to reverse decisions 
arrived at so many years ago by so eminent a 
judge, and confirmed by Lord John Bussell and 
other eminent statesmen. < If Galley had been 
wrongly convicted he certainly had assisted 
very much in his own conviction by the 
irregular life which he led. (Murmurs.) For 
some little time he himself held the office 
of Home Secretary. He was then asked to 
go into this case, but he refujsed to do so. 
(Ironical cheers.) He refused because, even if 
he had come to a decision contrary to that 
arrived at by Lord Chief-Justice Denman, he 
should not have deemed it his duty to interfere 
after the lapse of so long a period of time, and 
therefore he declined to go into the question at 
all.' (A laugh.) He continued that if the 
Commons took action they would adopt a 
principle which would render the coatinuity of 
administration in England impossible. Mr. 
Bright spoke of the trial as having taken place 
in barbarous times, when counsel were not 
allowed to address the jury and the prisoner 
had no counsel to defend him, and cited the 
Habron case and another recent trial where 
four men were sentenced to death, and an 
eminent lawyer declared that there was not a 
particle of evidence against one of them, and it 
was even doubtful if a miutler had been com- 
mitted." Mr. Lowe did not convince the 
House that to do what was simply right would 
establish a bad precedent, or that a decision by 
Lord John BusscU was of more consequence 
than a subject's right of personal liberty. 



GENERAL NOTES. 

Thb Dress of Solicitobs. — ^An amusing 
incident occurred recently in the City of 
London Court. Smiih v. Newman^ was an 
action for damages by collision with the 
defendant's omnibus, tried before Mr. Commis- 
sioner Kerr. His Honor found a verdict for 



the defendant, whose representative asked for 
costs. The Registrar (Mr. Speechley) : «Are 
you the defendant's solicitor ?'' Answer : " I am 
not." His Honor: "Who or what are you, 
then?" Answer: «I am the defendant's 'bus 
conductor." [A laugh.] His Honor : « If I 
had known that I should not have heard you. 
You have practiced an imposition on the court 
— first, by occupying a place in the seat assign- 
ed for solicitors; and, secondly, by making 
speeches and asking questions, and leading us 
to believe you were a proper qualified member of 
the profession. Although you are well dressed, 
I might have judged from your occasional 
lapses of grammer that you were not what you 
either intentionally or otherwise represented 
yourself to be. However, I am not surprised. 
In my early days attorneys used to dress as 
gentlemen, but nowadays from their peculiar 
style of garments, it is hard to distinguish 
between a solicitor and Scotch terrier. [Laugh- 
ter.] I shall certainly not allow the defendant 
any costs in this case. The idea of his sending 
one of his 'bus conductors to conduct his 
defence and simulate the part of a solicitor ! I 
realy do not know what we shall have next." 

— ^The longest law suit is related to have 
been the famous " Berkley suit," which 
lasted upwards of 190 years, having commenced 
shortly after the death of Thomas, fourth Lord 
Berkley, in the reign of Henry V., 1416, and 
terminated in the seventh of James I., 1609. 
It arose oat of the marriage of Elizabeth, only 
daughter and heiress of the above baron, with 
Richard Beauchamp, Earl of Warwick— their 
descendants having continually sought to get 
possession of the castle and the lordship of 
Berkley, which not only occasioned the 
famous lawsuit in question, but was often 
attended with the most violont quarrels on 
boUi sides, at least during the first fifty years or 
more. In the year 1469, tenth of Edward 
IV., Thomas Talbot, second Viscount Lisle, 
great grandson of the above Elizabeth, residing 
at Wotton-under-Edge, was killed at Nibley- 
green, in a furious skirmish between some 500 
of his own retainers, and about as many of 
those of William, then Lord Berkley, whom 
he had challenged to the field, who likewise 
headed his men ; when, besides the brave but 
ilifated young Lisle, scarcely of age at that 
time, about 150 of their followers were slain, 
and 300 wounded, chiefly of the Wotton party, 
who fled on the foil of their leader. 
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SECOND DISTRESS. 
In a recent case before the Court of Review 
at Montreal, Prime v. Perktru, {anU, p. 256,) 
the question was raised whether a second dis- 
tress might lawfully be made, where the bailiff 
had not seized sufficient effects in the first 
instance to satisfy the judgment. The majority 
of the Court were of opinion that although it is 
the duty of the officer charged with the writ of 
execution to seize enough at one time to satisfy 
the debt and costs, yet if, without bad faith or 
malice on his part, the sale does not produce 
enough to discharge the debt and costs, he may 
make a second seizure. The question was one 
of novelty in our courts, and it is a little 
singolar that almost at the same time, a similar 
question was engaging the attention of an 
English court, viz., the right of a landlord to 
distrain twice for the same rent. An English 
contemporary, in an article which we copy else- 
where, takes occasion to notice the decisions 
hearing on the point. Some of the authorities 
cited do not seem to go quite as far as Prime v. 
Perhfu, because they hold that it is only where 
the distrainee has done something to prevent 
the distrainor from realizing that the second 
distress is justified. The Montreal court, how- 
ever, intended to follow the principle stated by 
Lord Mansfield in Hulchint v. Chambers^ that if 
the seizing party merely mistakes the value of 
the goods seized, there is no reason why he 
should not afterwards complete his execution 
by making a further seizure. 



not disagreeable or wearisome. A tired or pre- 
occupied hearer calls for special expedients to 
fix his wandering attention, and the rhetorical 
art suggests a resort to repetition as often con- 
ducive to perspicuity. It could only, we 
imagine, have been from a profound conviction 
of this fiu3t, that a member of the profession in 
New Hampshire recently took exception to a 
judicial address, on the ground that the judge 
neglected to charge the jury more than once on 
a point of law. The court ruled on this excep- 
tion: "The law being thus once declared by 
the court, the defendant had no more right to 
require it to be repeated once than to require it 
to be repeated twice or ten times. Whether a 
statement of the law once distinctly made, and 
a(rted upon by counsel throughout the trial, shall 
be repeated, and how many times, is not a ques- 
tion of law. The court may repeat it ; but a 
judgment cannot be reversed because it was not 
repeated, especially when no other use was mide 
of the evidence than the legal one announced 
by the counsel for the prosecution and by the 
court. The refusal to repeat the law once laid 
down was not error in law." 



REPETITIONS. 
Judges have often to complain of lawyers for 
useless repetitions in their arguments, and so, 
too, lawyers have sometimes to make the same 
complaint of judges as to their judgments. 
The speeches of counsel to juries are more open 
to the charge of vain repetitions. But, in truth, 
an occasion may often present itself when the 
same aigument or fact may usefully be presented 
more than once, and if there be sufficient variety 
in the style or in the illustration, the effect is 



THE LATE MR. L G. THOMPSON. 
It is with much grief that we receive intelli- 
gence of the sudden decease of Mr. Isaac Grant 
Thompson, the originator and conductor of our 
contemporary, the Albany Law Journal. Mr. 
Thompson was recovering from an attack of 
diphtheria, when congestion of the lungs super- 
vened, and he passed away after an illness of 
only twelve hours' duration. Possessing schol- 
arly tastes and great literary industry, Mr. 
Thompson in early life applied himself to one 
department of professional labor with a perse- 
vering attention which was unbroken until his 
last illness. He was the author of a treatise on 
the Law of Highways, and a second on Pro- 
visional Remedies ; he edited an edition of 
Warren's Law Studies, compiled a volume of 
National Bank Cases, Manuals for Supervisors, 
kc. In 1871 he commenced the publication of 
'< The American Reports," 27 volumes of which 
have been issued. His favorite work, however, 
was the Albany Law Journal, established in 1870, 
and now in its 20th volume. This most popular 
weekly bears in every issue the marks of his 
unwearied attention and versatile talent. We 
are quite prepared to accept the statement of 
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his eoUaborauuTt that « it was was his pet pro- 
" Ject and hobby ; he spared no pains nor 
" expense upon it ; he cared not what it cost 
^ him ; he was continually planning to make it 
<< better ; he was never satisfied with it. He 
^ was conscious of the demand of the great and 
" critical audience which he addressed, he had a 
*< high sense of what was due them, and his 
" conscience was always uneasy lest he was not 
" giving them his very best." When the pub- 
lication of the Ltffol Newt was commenced, 
Mr. Thompson, not content to notice the work 
kindly in his journal, privately tendered tlie 
expression of his sympathy and encouragement. 
Legal authorship sustains a serious loss in the 
untimely decease of a gentleman so richly 
endowed with the editorial faculty and so well 
qualified in every way for the special avocation 
which he had adopted. 



AlOHT OF LANDLORD TO DISTRAIN 
TWICE FOR SAME RENT 

The law of distraint embraces many ques- 
tions of general interest. 

The judgment delivered lately by Mr. Serji-ant 
Atkinson, at the Wakefield County Court, in the 
case of Re DuekelU and Fumeu^ Ex parte The 
Leeds Ettaie Building Soctett/j touched upon not 
the least Interesting of those questions, viz., 
the right of a landlord to distrain twice for 
the same rent. The society in this case put in 
a distress soon after the 30th Nov., 1878, for 
two years* rent. The debtors thereupon repre- 
sented to the secretary of the society that if 
the distress was persisted in, the credit of this 
partnership would be mined. The society 
accordingly agreed to withdraw, pending a set- 
tlement of the claim. Tbe debtors failed to 
pay an instalment due on the 11th Feb., 1879. 
On the 26th Feb. a petition in bankruptcy was 
filed against them, and the society again made 
a distraint for a year's rent. The trustee in 
bankruptcy claimed the proceeds of the sale. 

Lord Mansfield stated in an early case, the 
principle upon which a second distreKS is 
allowable {Hutchine v. Chambert^ I Bur. 679) : 
t* A man who has an entire duty shall not Bplit 
the entire sum, and distrain for a part of it at 
one time, and for the other part at another time, 
and so totiee quotiet for several timcw, fur that is 
great oppression. • • * But if a man seizes 
for the whole of the sum that is due to him, 



and only mistakes the value of the goods 
seized, which may be of very uncertain or 
even imaginary value, as pictures, etc., there is 
no reason why he should not afterwards com- 
plete his execution by making a further seizure. 
* * And if he does not take the value of the 
whole at first, out of tenderness and considera- 
tion, perhaps, there is no reason why he should 
not complete it by a second seizure, provided it 
is for the same sum due." So according to 
Baron Parke, in Bagge v. Mawby {injra), if the 
tenant has done anything equivalent to saying, 
<<foi^>ear to distrain now, and postpone your 
distress to some other time," the landlord may 
again distrain. 

Bagge v. Mawby, 8 Ex. 641, is cited as a case 
which limits the right to distrain a second time. 
Half a year's rent being due and in arrear from 
a tenant who had previously committed an act 
of bankruptcy, the landlord put in a distress, 
and was about to proceed with the sale of the 
goods seized, when in consequence of a notice 
from a creditor of the tenant, stating that he 
was taking proceedings in bankruptcy against 
the tenant, and that he thereby warned the 
landlord not to sell, and threatened to hold him 
accountable if he did, the landlord withdrew 
the distress, without payment of his rent At 
that time no assignee had been appointed, but 
the tenant was afterwaids declared bankrupt, 
and the creditor who gave the above notice was 
made assignee. The landlord subsequently 
distrained a second time for the same rent, but 
the goods were sold under the direction of the 
assignee, and the proceeds of the sale were 
handed over to him. The question before the 
court was whether the notice that was given by 
the respondent, who was merely the petitioning 
creditor, and had no other interest whatever 
in the property, to the landlord, to desist from 
selling in the first. distress, was a good cause or 
excuse for his abstaining from exercising the 
power of distress. 

The court unanimously answeredj the ques- 
tion in the negative, being of opinion that the 
notice was a mere idle threat which the land- 
lord mi ^ht and ought to have disrcg irded. It 
could not be said that the first distress was 
abandoned by reason of the act of the tenant. 

In an action for use and occupation (^Deare 
V. Edmundsj 2 Chit. 301), tbe defendants pleaded 
a distress for rent seized, taken and retained. 
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To this the plaintiff demurred, and the comt 
held that the mere statement of the taking of a 
distress, without saying how long the same was 
detained, is not a satisikction. The argument 
in snppoit of the plea was that it stated that 
distress was taken on the premises, and the 
distress was prima /aeie lawful, and that after 
taking the remedy by distress, the tenant ought 
not to he harassed by an action for the rent. 

The legality of a second distress was definitely 
raised in the case of Lee v. Cookej 3 H. & N. 203, 
in the Exchequer Chamber. In that case the 
defendants, who were the commissioners for 
4lnuning certain lands, distrained a bean stack 
of the plaintiff for a rate, due from him, and sold 
the atack by auction, one of the conditions of 
sale being that the purchaser was to take 
possession and pay for the same at the fall of 
the hammer. At the time of the sale the 
plaintiff said that it would be one tiling to buy 
the stack, and another to take it away, and 
when the purchaser attempted to remove the 
stack from the plaintiff's premises, he was for- 
cibly prevented by the plaintiff. The purchaser 
did not pay for the stack, and the commissioners 
levied a second distress for the same. The 
present action was accordingly brought for 
illegal distress. At the trial the jury found that 
the purchaser had not at any* time an oppor- 
tunity of taking the stack away, and the judge 
thereupon directed a verdict for the defendant. 
The Court of Exchequer had refused to grant a 
rule to show cause. On appeal it was argued 
on behalf of the 'plaintiff that the sale under 
the first distress was sufficient to satisfy the 
rates, that as between the defendant and the 
plaintiff there was a valid distress, and that the 
illegal conduct of the plaintiff did not divest 
the property from the purchaser, who might 
maintain an action of trover against the plain- 
tiff for the value of the stack. The true test, 
it was said, was whether there was such a 
delivery of the stack to the purchaser as would 
satisfy the Statute of Frauds. The decision of 
the court below was upheld. " The whole ques- 
tion," said Chief Justice Cockburn, " turns upon 
whether the first distress could have been car- 
ried out to its complete accomplishment. It is 
argued that while the stack stood on the ground 
of the plaintiff there was a constructive deliv- 
ery to the purchaser, and that the fact of 
possession being resisted with violence, did not | 



justify him in rescinding the contract, but that 
the remedy was by trover against the plaintiff. 
In my opinion this is not the correct view. I 
think that the right of the commissioners was 
the same as if, having distrained, they had 
gone to take possession of the stack for the 
purpose of selling it, and the plaintiff bad 
interposed with violence and prevented them 
from completing the distress." The rule of 
law was stated by Mr. Justice Crompton to be 
that a person cannot distrain a second time for 
the same cause if he has had an opportunity 
of making available the first distress ; but if 
by the unlawful act of the distrainee, the 
distrainor is prevented from realizing, he may 
distrain again. Bag^e v. Mawby was distin- 
guished on the ground that there a third person 
threatened the landlord, and thereby caused 
him to withdraw the distress ; so here, if the 
purchaser had never made any attempt to get 
possession of the stack, this case would have, 
come within the same principle. The first 
distress was rendered fruitlera by the wrongfid 
act of the plaintiff. 

In the case before Mr. Serjeant Atkinson, it 
was contended by the counsel for the trustee 
that the case fell within the principle of the 
decision; that where there has been a with- 
drawal from the distress by the landlord, there 
having been sufficient goods to satisfy his claim 
for rent, the power to distrain a second time 
for the same rent is gone. There was another 
contention with which we are not here con- 
cerned. The judge decided in favor of the 
society, holding that the second distress was 
valid, on the ground that the withdrawal of 
the first distress was at the request of the 
debtor and for their accommodation, and that 
the second distress was consequently valid in 
law. The ratio decidendi here adopted is clearly 
supported by the expressions used by Baron 
Parke in Bagge v. Mmoby. — Law Timet (London). 



— It may be interesting to lawyers to learn 
the source of that hackneyed line in << Pina- 
fore," « And so do his sisters, and his cousins, 
and his aunts." The exact collocation of these 
relationships may be found in Blackstone's 
chapter on Coparcenery, and as Mr. Gilbert, the 
author of the libretto^ is a lawyer, he has prob- 
ably been consciously or unconsciously pilfering 
from Sir William. 
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Bbattib, insolyent, Riddbll, assignee, and 
Bbattiu, petitioner. 

Insolvent Act — Reconveyance qf estate to intolveni 
qfler deed qf composition is executed, 

Bef^f'amin, for the insolvent, asked for an 
order to the assignee to re-convey the estate of 
the insolvent to him, seeing that a deed of com- 
position and discharge had been executed by 
the required number and value of creditors. He 
relied upon the decision in Htftchette's casc) 
<1 Legal News, 532 ; 22 L. C. Jurist, 245). 

ffallj for Riddell, assignee, said the a^sigoee 
had called a meeting of the creditors for Sept. 
17th, to take into consideration the proposed 
composition and discharge. The deed had 
never come before the creditors yet, though it 
purported to be signed by the required propor- 
tion. In the Hatchette case, the deed had been 
submitted to a meeting of the creditors. 

BeihuMf Q. (7., for the inspectors, said the 
only question in the Hatch^-tte and Fabre cases 
was whether it was necessary for the deed to be 
confirmed by the court before the reconveyance. 
In each case the deed had been subixjitted to 
the creditors before the application for recon- 
veyance. 

Maokay, J. This is a petition by Beattic to 
have the assignee ordered to transfer the estate 
back to him, because he has got a deed of com- 
position signed by a sufficient number and 
value of his creditors. The conclusions of the 
petition are that the judge do onler the assignee 
forthwith to carry out the conditions of the 
deed, and reconvey the estate to petitioner. The 
assignee has appeared and says that he submits 
as it were to justice ; but that this petition is 
premature, and that there is a procedure to be 
observed before the order can go. I find that 
the assignee is right, and that he would l>e 
acting wrongly if he were to reconvey the 
estate now. It is in vain to point to the cases 
of Hatchette and Fabre, as they were altogether 
^llilriiriit. Tluf orjiy qin-r^tion in thosv laseB 
wfiH whuthtT tb*! ttitaigiiLMi wnei 1Ji*Mnd to witit 
liar this oimJtrmiitbn of th*? doL^ by the Ot>urt 
r^ccmvi vin^. ffurn the qiU'siioD is 
^9r tlMi IrtMtlVkMt, rm w^on a^ the dL'tfil ii 
I tlifinnatl (lih • : -L'. 

ipt il* ui Hn' In- 

i 




been held in the present case. The petition is, 
therefore, dismissed with costs. 

<< Considering Beattie^s petition, and that it is 
founded only on the deed of 27th August, and 
its allegations refer to it, and to nothing before 
it particularly ; that this being so, after the 
execution of that deed (composition and dis- 
charge), Beattie had to have that deed 8iib> 
mitted to a later meeting of creditors (Sect. 49 
of Insolvent Act of 1875) called by the assignee, 
and with notices of and for it, in the Official 
Gazette and otherwise, as by Sect. 50 of In- 
solvent Act of 1875 ; no such meeting has been 
called or held in the present case, no such 
notice in the Official Gazette is put before the 
Court, and the assignee is seen to be resisting 
properly Beattie's demands and petition, and 
the petition is dismissed with costs." 

L, y. Beroamin for petitioner. 

Macmaster ^ Co. for assignee. 

Bethune ^ Co, for the inspectors. 



Vam Alstynk, Insolvent, Gray, claimant, k 

SnwART, assignee, cohtesting. 

Insolvency — Privilege — Day laborer. 

Gray claimed by privilege $70 for wages 
earned (at the rate of $1.60 per day) within 
the three months immediately preceding the 
insolvency. 

Mackay, J. Gray is a blacksmith and day 
laborer, and claims a sum of money as if he 
was a clerk in the employ of the bankmpt. I 
find that he has no privilege. A man who 
proves no service or hiring, save from day to 
day, has no privilege. 

"Considering that by law and under the 
circumstances of this case, Gray cannot have 
and maintain his claim of privilege, or other- 
wise than Stewart by his contestation admits, 
claim to privilege dismissed.** 

Hutchtnson ^ Walker for claimant 

Abbott, Taitj Wotherspoon cj* AbbotU for assignee 
contesting. 



DEFINITION OF " CALENDAR MONTH.' 
ENGLISH COUBT OF APPEAL, JUNE, 1879. 



MlGOTTl v. COLVILLl. 

A sentence of one calendar month's impriaonment 
expires on the da>- preceding that day which oorrw- 
ponds namerically in the next succeeding month with 



THE LEGAL NEWS. 



303 



the day on which the sentence was passed. If there 
u DO sach correspoDdiDg day in the next month, then 
the gentenee expires *m the last day o( tbbt month. 

Where a prisoner was sentenced to one calendar 
month's imprisonment on the Slst October, held 
(affirmiog the decision of Denman,J.)ithat the month 
expirej on the 30th November. 

Appeal from a decision of Denman, J., giving 
judgment for the defendant. 

The action was to recover damages against 
the governor of Coldbath Fields PriKon for 
alleged Mae imprisonment of the plaintiff. At 
the trial, before Denman, J., and a common 
jmy, the following fiu^ts were proved in evidence 
or admitted : 

The plaintiff was convicted by a Metropolitan 
police magistrate of two different assaults. 
The convictions took place at 1 1 a. m. on the 
3 1 St October, and the commitments were drawn 
up in accordance with the sentence s passed. 
The plaintiff, for the first assault, was sentenced 
to be imprisontf;d for "one calendar month,'' 
and for the second assault << for fourteen days, 
to commence at the expiration of the imprison- 
ment previously adjudged." The prisoner was 
accordingly taken into the custody of the de- 
fendant, who was the governor of Coldbath 
Fields Prison, during the afternoon of the 31st 
of October, and finally released at 9 a. h., on 
the 14th December, having asked to be released 
on the preceding day. Denman, J., on these 
facts, asked the jury to assess the damages 
(which they did at 20s.), and reserved for fur- 
ther consideration the question whether judg- 
ment ought to be entered for the plaintiff or 
defendant. After hearing the arguments of 
counsel on further • consideration, the learned 
judge directed judgment to be entered for the 
dift-ndant, with costs. 

The plaintiff appealed. 

The plaintiff in person contended that, as 
his imprisonment must be taken to have com- 
menced at midnight on the 30th October, the 
calendar month expired on the 29th November, 
and that being so, that he ought to have been | 
released on December 13. Otherwise, he said, ' 
he would have been imprisoned the whole of 
November, which was a calendar month, and 
one day in October, and also for the fourteen ] 
<layg. He submitted that the question of time I 
^^ one of fact for the jury. 

A. L. Smith, for defendant, was not called i 
Qp<m to argue. I 



Bramwbll, L. J. I am of opinion that this 
judgment must be affirmed. As Denman, J., 
said, there is no doubt a plausible argument for 
the now plaintiff that, according to his opinion, 
he has been imprisoned during the whole of 
November and one day in October as con- 
stituting one calendar month. The difficulty 
really arises because the term " calendar 
month " is not applicable except as applied to 
pai-ticular months, and that it is Inapplicable 
where the month begins in the middle of a 
particular calendar month. Then the month 
is made up of a portion of two calendar months, 
which may be of unequal lengths, and various 
consequences seem to follow. It is clear that 
the only sensible rule that can be laid down 
is this, that where the imprisonment begins on 
a day in one month, so many days of the next 
month must be taken, if there are enough days 
to do it, as will come up to the date of the day 
before that on which the imprisonment com. 
menced. That is to say, that, if the day of 
imprisonment commenced on the 6th of the 
month, it must go on until the 4th of the next 
month ; if on the 29th until the 28th. That is 
to say, you must take as many days out of the 
next month as had passed in the month when 
the imprisonment began before tbat imprison- 
ment commenced, if that were not so, see 
what the consequences would be. The plain- 
tiff says : " I was sent to prison on October 
31 St. Therefore, I ought to have been let out 
on November 20th. Otherwise I should have 
had one calendar month's imprisonment, and 
one day of another month.*' The effect of his 
argument is this, that whereas the imprison- 
ment began on October 30th, it ought to end 
on the 29th November. 8o ought it if the 
imprisonment began on the 31st. There is no 
reason why that should be so. Suppose a man 
is sentenced to two calendar months' imprison- 
ment, when does he come out ? Certainly not 
until December 30th. Now, if one month ends 
on November 29th, how do you get the next 
month ending on the 30th ? The only way to 
make sense of it is to apply the rule I have 
mentioned. It would never operate to the 
prejudice of the prisoner. If he was sent to 
prison in a long month he would get thirty-one 
days; if in a short one he would get thirty 
days. If he was sent to prison in February, so 
much the better for him. If he went to prison 
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on the 29t;h January, according to the rule ex- 
pressed he would get out on the 28th February i 
80 he would if he went to prison on the 30th 
January, or on the Hist, or on the Ut February 
fle would then have the benefit of an imprison- 
ment shortened by the numbers of days want- 
ing to make up the days which had elapsed in 
the month in which he was imprii«oned at the 
time of his imprisonment. As the plaintiff 
was sent to prison on October 31st, there were 
thirty days wanting from the next month, 
and, as a consequence, the month did not 
expire until the 30th. Then the fourteen days 
did not begin until the first, and the plaintiff 
therefore was duly kept in priuon until the 14th. 
I think the judgment should be affirmed. 

BaiTT, L. J. The expression of one calendar 
month is a legal and technical phrase to which 
we must give a legal and technical meaning. 
It does not, strictly speaking, mean any par- 
ticular number of days, but one month accor- 
ding to the calendar. We must, therefore, look 
to the calendar in calculating it, and not count 
the days. Now, one month, according to the 
calendar, in my view, is one month from the 
day of the imprisonment until the correspond- 
ing numerical day of the next month less one. 
In some cases there is no corresponding nu- 
merical day in the next month, because it is 
a shorter month than the one in which the 
imprisonment begins. There the imprisonment 
is less than it otherwise would have been, and 
in fiivor of the prisoner it must end on the 
last day of the short month. 

Cotton, L. J. I am of the same opinion. I 
think Denman, J., was right in dealing with 
this point as a matter of law. It was for the 
judge to say, on the meaning and construction 
of the sentence, what was <' one calendar 
month." The plaintiff contends that he could 
not be imprisoned during the whole of one 
calendar month and one day of another month. 
The question then is, what is the meaning to 
be given to the term « one calendar month." I 
am of opinion, although difficulties and in- 
congruities no doubt arise, that where there is a 
sentence of a calendar month's imprisonment 
not commencing on the first day of the month, 
you must consider it as expiring at twelve 
o'clock on the corresponding numerical day of 
the next month, and, if there are not enough 
days in the next month, in favor of the prisoner, 



the sentence will expire on the last day of the 
month. The consequence is that he never gets 
a longer imprisonment than the number of the 
days in the month in which he is to be im- 
prisoned, and sometimes will get a less number 
of days* imprisonment than the number of days 
to be found in the calendar month for which 
he was imprisoned. 

Appeal dismissed. 



CURRENT EVENTS. 

ENGLAND. 
Criminal Bbturns of London. — The criminal 
returns for the year 1878 have just been pub- 
lished, giving the number of persons taken 
into custody during the year by the metro- 
politan police, and the results, with comparative 
statements, from 1831 to 1878 inclusive. It 
appears that 83,746 persons were taken into 
custody, and of these 57,038 were summarily 
convicted or held to bail, 23,167 were dis- 
charged by the magistrates, and 3,541 commit- 
ted for trial. Of this last number, at the 
subsequent proceedings, 2,724 were conricted 
and sentenced, 703 were acquitted, and in 114 
cases bills were not found, or the persons 
charged were not prosecuted. The total num- 
ber of arrests for 1878 is far larger than in any 
year since 1831, the number of persons arrested 
in 1877 being 77,892, and in the year before 
76,214. Of the 83,746 taken into custody last 
year 56,125 were males, and 27,624 females. 
Of these, 7,722 males and 4,999 females 
could neither read nor write ; 46,085 males and 
22,417 females could read and write imperfectly, 
or could read only; 2,220 males and 206 
females could read and write well: while 95 
males and 2 females were of superior instrnc- 
tion. By fiir the greatest number of offences 
come under the head of drink, for the return 
shows that 18,181 persons were taken into cus- 
todv for being drunk and disorderly characters ; 
while 16,227 were prosecuted for drunkenness. 
The return also gives the age, sex, crime and 
punishment of the offenders, with their tiade 
or occupation.^-Zondon Law Journal. 

UNITED STATES. 
Thi Late Mb. John Pboffatt— Mr. Proffatt, 
the editor of << American Decisions,'' of which 
series eleven volumes have been issued, died 
July 22nd, 1879. Mr. Profihtt was by birth an 
Englishman. 
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She gegul ^ews. 



Vol. II. SEPTEMBER 20, 1879. No. 38. 



THE CASE OF THE BUTCHERS. 

The present iraue contains a note of the 
judgment in the case of Levesque, petitioner 
for a writ of certiorari from a judgment of the 
Recorder. As the conviction in question is 
one of a large number aifecUng an important 
and energetic class of citizens, the case 
has attracted considerable attention. The 
complaint against the petitioner was that he 
had sold fresh meat within the prohibited 
distance of five hundred yards from the public 
markets. It was undoubtedly a hardship for 
these men, that the limit should be suddenly 
changed, thus exposing many of them to serious 
penalties for continuing to do business in 
premises rented in good faith. The legal 
grounds, however, are all that were before the 
Court. The first pretension of the petitioner, 
viz., that the by-law was in excess of the 
authority conferred by the Statute, does not 
require mnch notice. It is hardly possible to 
read the clauses of the Act referred to in the 
judgment without being convinced that they 
give full power to do what was done here. 
Power to regulate the sale of fresh meat, etc., 
to restrict the sale to the public markets, and 
to license the sale elsewhere at special places 
designated, includes the right to license only at 
places more than 500 yards distant. The 
other objection appeared more serious. The 
City Ck>uncil is required to submit the by-laws 
passed luider the Statute to the Lieutenant- 
Governor, and they may be disapproved within 
three months. More than three years had 
elapsed in this case before the submission was 
made. Had the conviction taken place before 
the submission, it might have been contended 
that the defendant should have the advantage 
of the omission, for the by-law might have 
been disapproved, if the law had been obeyed. 
But the submission had been made before the 
conviction complained of, and the Court con- 
sidered that the defendant could not complain 
of the long delay which had occurred. The 
learned Judge took occasion to refer to the 



principles which he conceived should be 
applied in the construction of municipal 
by-laws. These are worthy of attention. 
Technicalities should not be pressed by Courts 
too strenuously in dealing with by-laws in- 
tended for the general good, and City Corpora- 
tions would have public opinion with them 
more strongly in tliis direction if they, on their 
side, relied less on arbitraiy measures. It is a 
curious commentary on the above, that execu- 
tions are said to have been issued in a hundred 
similar cases the very day this judgment was 
rendered, and that the Mayor incurred the 
censure of the Chairman of the Finance Com- 
mittee for asking a respite of forty-eight hours 
for the unfortunate defendants. 



HUSBAND AND WIFE. 

In the case of HogtUj insolvent, noted in this 
issue, the Superior (.'ourt had occasion to notice 
the jurisprudence relating to agreements be- 
tween husband and wife, and the validity of a 
renunciation by the wife, who had a valid 
hypothec for reprites mcUrimoniaUt on her hus- 
band's property, to priority of privilege in favor 
of another hypothecary creditor of the husband. 
The cases of DttlaurUrs ^ Bourque and Boudria 
^ McLean^ both dedsions in appeal, were cited 
and followed by Mr. Justice Jett6. 



NEW PUBLICATIONS, 

Thi Rbfiringi Book, being a detailed index 
of the statutes affecting the Province of 
Quebec, from the Consolidated Statutes of 
Canada and Lower Canada down to Con- 
federation, and of all Acts passed since 
Confederation by the Parliament of the 
Dominion and by the Legislature of the 
Province of Quebec. By J. F. Dubreuil, 
Advocate, Deputy Clerk of the Crown and 
Peace. Montreal, Lovell Printing k Pub- 
lishing Co. 
We hail with pleasure the appearance of a 
work which cannot fail to be of much service to 
all who have occasion to refer to our statute 
law. The volume of legislation under our 
system of government, and in a young and 
progressive country, is very great, and much 
valuable time is constantly wasted in ascertain- 
ing what Parliament or the Local Legislature 
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may have enacted with reference to any parti- 
cular subject. Mr. Dubreuil has added, under 
the more important statutes, details as to their 
contents, and this feature will no doubt be ac- 
ceptable to those who have not ready access to 
the volumes containing the Acts. The com- 
pilation is one involving much labor, and 
appears to have been performed with a degree 
of care and precision highly creditable to the 
author. 

Thb DomNiON Annual Bbgisteb for 1878. Ed- 
ited by Henry J. Morgan Montreal, 
Dawson Brothers, Publishers. 

This is the first issue of a compilation, in- 
tended to appear annually, the scope of which 
may be inferred by those who are familiar with 
similar works in England and the United 
States. That it is under the management of 
Mr. Morgan will be accepted as a guarantee of 
the care with which the facts have been col- 
lated, and the general accuracy of the informal 
tion embodied in it. The political history of 
the past year will be interesting to lawyers, 
and we notice that some space is devoted to 
remarkable trials. The Regitter is well printed, 
(from the press of the Gazette Printing Co.,) 
and taken as a whole, inspires the hope that the 
editor's plan may be snccesaf ully carried out, and 
that this introductory volume may be followed 
in due course by many successors. 



HOTES OF CASES. 



SUPERIOR COURT. 

MoHTRiAL, Sept. 13, 1879. 

LivTCQDi, petitioner for certiorari, Sixton, 
Recorder, and Thb Citt or MoHTRmiHi, prose- 
cutors. 

BiOeheri StaUt^RettricHon qf Sale <^ Freth 
Meat, «te., within 600 yarde qf Public Market 
— SubnUetion of By-laW9 to LieuUnatU Oov^ 
emor — Construction qf Municipal JBy-lawt. 

Jbttb, J. The petitioner, a butcher in the 
City of Montreal, was condemned on the 29th 
May last by the Recorder's Court, to a fine of 
$40, or two months' imprisonment, for the vio- 
lation of the municipal by-law concerning 
private butchers' stalls. He now came up by 



certiorari and asked for the quashing of the 
sentence pronounced by the Recorder. By the 
City Charter oi 1874, 37 Vict, c. 61, the City 
Council obtained power to pass by-laws on 
various subjects enumerated in sect. 123^ but 
Nos. 27, 31, 32 and 33 of that section alone 
apply to this case. No. 27 provides that the 
City Council may make by-laws to establish 
public markets and private butchers* stalls 
and to regulate, license or restrain the sale of 
fresh meat, vegetables, fish or other articles 
usually sold on markets. 31 provides that 
cattle shall not be o£ferud for sale except on 
the public markets. 32 gives power to im- 
pose a tax on private stalls in the city. And 
33 provides that the site of any market may be 
changed, or the market place abolished ; re- 
serving such recourse to any person who may 
think himself injured by any act of the Coun- 
cil relative to such market place, as he may 
legally be entitled to, against the Corporation, 
for damages suffered by the change. Under 
these powers, the Council in 1875 passed a 
by-law concerning private stalls; section 1, 
Bays:«-'<No person shall sell or expose for 
sale in any place in the said city beyond the 
limits of the public markets of the said city, 
any meat, fish, vegetables or provisions usually 
bought and sold on public markets, unless such 
person shall have previously obtained a license 
for that purpose from the Council of the said 
city as hereinafter provided." Section 2, ^ The 
said Council upon the recommendation of the 
Market Committee of the said Council shalli 
from time to time, issue lieentee under the hand 
of the Mayor of the said city and the seal of 
the said city, authorising any such person to 
sell or expose for sale in any place beyond the 
limits of the said public markets, and to be 
designated in such license, any meat^ fish, vege- 
tables or provisions usually bought and sold 
on public markets, provided that the place so 
designated be not less than 300 yards dis- 
tant from said limits.'* And sect. 1 1 enacts a 
penalty of $40, with imprisonment in case of 
non-payment, not exceeding two months. On 
the 14th November, 1878, the City Council 
adopted another by-law, amending that cited 
above, and changing the distance to 500 yards. 
Sect. 126 of the City Charter requires that any 
by-law passed under the said Act be tiansmitted 
with all possible diligence, to the Lieutenant- 
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Qorenlor, who may, within three months, di«- 
ftpproTe sach by-law and render it null and of 

00 effect. 

The gronnds urged by the petitioner for 
quashing the sentence of the Recorder were 
two :— Ist The City Council had no power to fix 

1 limit within which private butchers' stalls 
could not be established. These by-laws were, 
therefore, uUra viret, and no condemnation can 
be based thereon. 2nd. The two by-laws have 
not been submitted to the Lieutenant-Governor 
within the time prescribed, and are consequently 
nnU. 

Before entering into the merits of the case, 
his Honor said it might be well to determine 
the point of view from which such questions 
flhould be examined. Doubtless, recourse to 
the tribunals against the acts of corporations 
was an extremely precious guarantee for the 
dtisens ; but when these acts, performed in the 
exercise of the powers delegated to corpora- 
tioni by the Legislature, are intended only to 
promote the general wel&re of the community, 
it seemed to him that the Courts should inter- 
pose with still more prudence and circimispec- 
tiontiian in ordinary cases. Thus Dillon, on 
Kuucipal Corporations^ Vol. 1, No. 353, says : 
*' In prosecutions or actions to enforce ordin- 
ances, or in considering the question of their 
validity, Courts will give them a reasonable 
constroction, and will incline to sustain rather 
than to overthrow them, and especially is this 
so when the question depends upon their being 
reasoDable or otherwise. Thus, if by cue con. 
stroction an ordinance will be valid, and by 
another void, the Courts will, if possible, adopt 
the former.'' And in a note, the author thus 
lemunes the jurisprudence now established in 
the United States on this subject : « Where 
the L^islatnre has conferred full and exclusive 
Jurisdiction on a municipal corporation over a 
certain subject, the acts of the Corporation will 
be sopported by every fair intendment and pru- 
Bomption. By-laws with penalties are not 
properly penal statutes. The penalty is in the 
Qfttuie of liquidated damages, established as 
nch in lieu of damages which a Court would 
be authorised to assess. Therefore, the strict 
niles b^ which the validity of penal statutes 
ve to be tested are not to be applied to the by- 
Iawb or ordinances of municipal corporations. 
It is well remarked that the by-laws of very 



few of these corporations could stand such a 
test. They should receive a reasonable con- 
struction, and their terms must not be strictly 
scrutinised for the purpose of making them 
void." Such were the principles to be applied 
to this class of cases. 

As to the first objection, that the City Coun- 
cil could not fix a limit, the by-law of 1876 
fixed a limit of 300 yards, and the petitioner 
submitted to it, and took out a license. But 
the by-law of 1878, having increased the dis- 
tance by 200 yards, the petitioner found himself 
too close to the public market, and could not 
get his license renewed, and it was for selling 
within the prohibited sone that he had been 
condemned. Sec. 123 of 37 Vict., ch. 61, gave 
power to prohibit the sale elsewhere than on 
the public markets. Then another clause au- 
thorises the city to permit the sale outside of 
the markets. What was the effect of this 
enactment ? According to the petitioner the city 
had power only, either to prohibit the sale every- 
where except on the markets, or to permit the 
sale everywhere on condition of taking out a 
license. The terms of the statute did not seem 
to the Court to bear this limited interpreta- 
tion. The Council having power to sanction 
the sale outside of the markets, might desig- 
nate especially the places where the sale would 
be allowed, and this designation might be of 
each place, or by fixing a general limit, as had 
been done here. The petitioner pretended that 
he had been put to expense in establishing his 
stall. The proof on this point not being before 
the Court, could not be taken into considera- 
tion, and besides, the petitioner was not without 
remedy for any damages suffered. 

The second ground urged by the petitioner 
was the invalidity of the by-laws, because they 
had not been submitted to the Lieutenant-Gov- 
ernor with all possible diligence. The by-law 
of 22nd December, 1876, was only submitted 
31 st December, 1878, and when submitted, had 
already been amended by the second by-law 
passed 14th November, 1878. The law, how- 
ever, did not declare the nullity of the by-law ; 
on the contrary, the Lieutenant-Governor has 
three months within which to disapprove, and 
when the disapproval is notified to the Mayor^ 
the by-law becomes null. Until a by-law has 
been . disapproved, therefore, it is valid. The 
Court was against the petitioner on both 
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grouDds, and the certiorari would be quashed^ 
and the conviction affirmed. 

BmUre 4* Co. for petitioner. 

R, Roy J Q. (7., for prosecutors. 



In re Uooub, Insolvent, Dupdy, Assignee, 
Db Philomene CocsiMiAU, collocated, and La 
SociftTi Di CoMSTRUCTiON MoNTAR>iLL% Con- 
testing. 

Husband and W(fe — Hypothec given by husband to 
wife in yood faith and for latqful consider a- 
tiof^^Renuneiation by wife to priority qf 
hypothec securing her reprises malrtnumiales. 

Jbtte, J. The question in this case was as 
to the distribution of the price of an immove- 
able belonging to the insolvent, sold by the 
assignee. Dame Philomene Cousineau, wife of 
J. B. Mastha, was collocated by the dividend 
sheet for $833.33, which she brought to the 
marriage, in becoming the wife of Mastha, bnt 
which she reserved as a propre. The Building 
Society, creditor, next in order of privilege, 
contested this collocation. His Honor referred 
to the deeds produced by the parties, and en- 
tered into an examination of the legal questions 
raised. The Society contended that the wife, 
Madame Mastha, had no hypothec or privilege 
on the immoveable sold, because the husband 
had no right to grant a hypothec thereon in 
favor of his wife. In the next place, the So- 
ciety contended that even if Madame Mastha 
had any such right, she had renounced it by the 
deed of obligation of 20th October, 1873, by 
which she renounced her dower and all matri- 
monial, hypothecary or real rights in favor of 
the Society. Articles 2037, 1483, and 1266, of 
the Civil Code were relied on by the Society, 
but these did not prohibit a hypothec by the 
husband to his wife during the marriage, to 
take the place of another hypothec legally 
made to secure a cr^ance Ugitime. The Roman 
law did not forbid consorts to make such con- 
tracts with one another as they thought proper, 
provided equality was exactly preserved, and 
one was not benefited at the expense of the 
other. The French law was more stringent, 
with a view to prevent indirect advantages, 
and the maxim was laid down by Dumoulin, 
"que des conjoints ne peuvent pendant leur 
manage, faire aucun contrat entre eux, sans 



nSeessiU,'* It did not follow, however, that all 
deeds between huaband and wife were nollities- 
The late Mr. Justice Caron, in the case of Dts^ 
lauriers & JBourquSj 15 Jurist p. 77, admitted 
that there are cases in which deeda between 
husband and wife are valid, and the Court of 
Appeal held, in the same case, << qu'nn acte au- 
thentique pa8s6 entre les 6poax, et fidt de bonne 
foi et pour valable consideration, en paiement 
des reprises matrimoniales dftes k la femme, en 
vertu d'un jugement en separation, est nn ade 
valide et 16gal." That decision was perfectly 
applicable, for here all the conditions of good 
iaith were to be found. Therefore, the hypo- 
thec granted to Madame Mastha, to take the 
place of the hypothec which she had underbid 
contract of marriage, to secure to her the pay- 
ment of the deniers dotaux received by the hus- 
band, was perfectly valid. 

The Society raised a second question, that 
even if Madame Mastha had rights, she had re- 
nounced them by the deed of 1873, fit>m hus- 
band and wife to the Society. The clause was 
as follows : — << Et par ces mSmes presentes la 
dite Dame Philomene Cousineau, en considem- 
tion des presentes, declare qu'elle a renonc^ et 
renonce en faveur de la dite Society de Con. 
struction, tant pour elle mdme que pour les 
en&ns nes et h. naitre de son manage avec soq 
dit 6pouse, 2t tout douaire soit prefix on coutu- 
mier, k tous droits matrimoniaux, ou autres 
droits hypoth^caires ou r6els gen^ralement 
quelconquesqu'ellepourrait avoir ou pr6tendre 
sur I'immeuble sus design^." The wife cannot 
confer advantage on her husband. She may 
renounce her dower, C. C. 1444, but here she 
has renounced all hypothecary claims on the 
property of her husband, i. e., the hypothec 
given to secure the deniers dotauz. Was this 
renunciation valid ? If so, would she not in 
reality be conferring an advantage on her hus- 
band ? There was an established jurisprudence 
on this point. In Boudria k McLean^ 6 Jurists 
p. 65, the Court of Appeal decided that the 
wife may validly renounce not only her dower 
in iavor of her husband, but the hypothec se- 
curing her matrimonial reprises. The principle 
settled by that judgment was that the law of 
Lower Canada, as modified by the registry or- 
dinance of 1841, forbids the wife, it is true, to 
become surety for the debts and engagements 
of her husband ; it forbids her to oblige herself 
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for him, to become respoiuible for his obliga- 
Uons otherwise than as ecmmune en bietu, but 
it forbids nothing more. She may make any 
deeds which do not involve any responsibility 
Of obligation on her part Thus, she may pay 
for her husband, for that is not obliging herself 
ior him. SO| too, a married woman may re- 
nounce her legal hypothec on the property of 
her husband in iSavor of a creditor of the latter, 
for that is not binding herself. 

In the present case, the deed of obligation 
contains two things, the wife's obligation con- 
jointly with her husband, and her renunciation 
to her hypothecary rights. The obligation to 
psy binds the wife only as commune en biejUj 
and no farther. But her renunciation is per- 
fectly legal and valid. The renunciation, how- 
ever, must be restricted to its express terms. 
It appears that the wife simply granted a pre- 
ference in &vor of the Society for the sum of 
$1400 lent to her husband, and if the Society 
were repaid this sum, the wife's rights would 
be the same as before. As a matter of fiict, 
the Society had received this sum, having ceded 
its lights to the Trust & Loan Company which 
had been collocated by preference. The Build- 
ing Society had lent other monies to M. Mas- 
tha, and taken other hypothecs on his property, 
but was not entitled to be collocated for these 
sums before the wife's claim. Therefore, the 
collocation in fi&vor of Madame Mastha must 
be maintained, and the contestation rejected. 

Benin ^ ArchambauU for Madame Mastha. 

LaeotU ^ Qlobeneky for the Society con- 
testing. 



BoBiRT et al. V. Bbrtbahd. 

EUction Gate — Printing Evidence. 

In this case, a motion was made on the part 
of the defendant to revise the taxed bill of 
costs. The case was one under the Quebec 
Controverted Elections Act (The Bouville 
case, ante, p. 198), and the sum of $326 had 
been taxed against the defendant for printing 
the evidence on the side of petitioners. 

Jim, J., said that formerly, where the evi- 
dence was taken by a stenographer, it was not 
necessary to have it printed. But on consulta- 
tion with his colleagues, he found that the 



following rule of practice had been made last 
year at Quebec, though it did not appear to 
have been registered at Montreal : — 

Quebec Controverted Elections Act. Amend- 
ment of Bule No. 26. 

Under and by virtue of the statute of the 
Province of Quebec, passed the 23rd day of 
February, 1875, being the Quebec Controverted 
Elections Act, 1875, it is ordered by the under- 
signed, being a majority of the Judges of the 
Superior Court for the Province of Quebec^ 
that the 26th of the general rules for the trial 
of Controverted Elections made under and by 
virtue of the said Act, published at Quebec the 
19th day of August, 1875, be, and the same is 
hereby amended by striking out the following 
words, << but where the parties have been put to 
the expense of a stenographer, then it shall 
not be necessary to have the evidence printed." 

Under the above rule, as amended, the motion 
for revision of the bill of costs must be 
rejected. 

Merder for plaintiffs. 

Iduoete ^ Co. for defendant. 



MoNTUAL, Sept. 15, 1879. 
Ths Hiritablb Sbouritiis and Mobtgagb 

ASSOOIATIOH V. BaODTI. 

Procedure-' Amendment qf Declaration — Hypo- 
thecary Action. 

The action was brought as a hypothecary 
action, but the defendant had, in fiict, become 
personally liable for the payment of the debt 
secured by the hypothique in favor of the plain- 
tiffs. The defendant pleaded the exception 
resulting from expenditures. 

The plaintiffs now moved to be allowed to 
amend their declaration by taking personal 
conclusions against the defendant. 

Baikvillb, J., was of opinion that the 
amendment should be allowed, subject to the 
payment of costs. The defendant would have 
leave to plead again, and the costs would be 
fixed at $10. 

John L. Morrie for plaintiffs. 

L. Forget for defendant 
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COUBT OF QUEKN'S BENCH. 

MoNTRiAL) Sept. 16, 1879. 

Sir A. A. DoRioN, C J., Monk, Bamsat, Tkssur, 
k Cross, JJ. 

Boss (deft, below), Appellant ; and Mabciad, 
(plff. below), Bespondent. 

Proetdurt — Beium qf Action — Proqf made by the 
Be^itter qf the Court. 

Sir a. a. Doriov, C. J. In this case there 
were contradictory affidavits and the Court had 
suggested to counsel the desirability of coming 
to an anangement This had not been done, 
and it was necessary to give Judgment. The 
appellant complained that the writ was re- 
tamed into Court after the return day. The 
action was returnable on the 12th September, 
1877, but was not really returned, according to 
the endorsation and the register, till the 13th, 
and the stamps were not cancelled till the 16th, 
as appeared by inspection of the cancellation. 
Judgment was obtained by de&ult, and appel- 
lant alleged that the judgment under the circum- 
stances should be set aside. The respondent 
replied that the writ was lodged with the Pro- 
thonotary's clerk, with the requisite amount of 
stamps, on the return day, but as defendant's 
counsel had declared that the case would be 
settled that day, and wished to avoid ftirther 
costs, the clerk had been asked to hold the 
papers until the usual hour for closing the 
office, with the understanding that the return 
would be made, if he were not previously in- 
formed that the case had been settled. How- 
ever, the register showed that the return had 
been made on the 13th, and the register could 
not be contradicted by affidavits. The judg- 
ment must, therefore, be reversed, but no costs 
would be allowed, because the defendant had 
an opportunity of pleading, but preferred to 
appeal. 

The judgment was as follows : — 

«Consid6rant qu'il appert par les r6gistres 
de la Cour Sup^rieure que cette action n'a 6t6 
rappori6e en cour que le 13 Septembre, 1877, 
tandis qu'elie aurait du dtre rapport6e le 12, 
jour auquel la d6fenderesse 6tait assignee k 
comparaitre; 

<<Et consid^rant que cette entrte auz r6. 
gistres ne pent dtre contredite par des affidavits 
produits devant cette cour ; 



^ Kais conddtomt qn'il i4>pert par Let dr- 
oonstances de la cause que I'appelante dMend- 
eresse en cour inf6rienre, a M inform^ de 
cette irregularity k temps pour en preodie 
avantage en cour inf&rieore, si elle eat voulu 
comparaitre ainsi que VcSie lui en a hie fiiite ; 

"Cette cour casse et annule le jugement 
rendu par la Cour Sup&rieure le 29 Septembre, 
1877, et prockLant k rendre le jugement que la 
Cour Sup^rieure aurait dii rendre, renvoie fac- 
tion de I'intimto sauf recours, et ordonne qne 
chaque partie paie sea finals tant ceux encourus 
en cour inf^rieore que sur le prteent appel." 

AbboU, Tait, Wothenpoon j- AbboU for Ap- 
pellant. 

Lanau f Uhen^ for Bespondent. 



O'Briih (plff. below), Appelhint; and Mol- 
soH (deft below), Bespondent 

Thi Sajo, Appellant, and Thomas, Bespond- 
ent 

Antwen ou faUt et artielee^ DwitibiUty qf. 

O'Brien instituted two actions in the Superior 
Court, one against Thomas and the other against 
Molson, to recover the price of certain lots 
which the defendants had bou^t at an auction 
sale of real estat^ but had not paid for. In 
the deeds of sale, CBrien acknowledged that 
the price had been paid in cash ; but he now 
declared that this was untrue, and that the 
price had never been paid. The only evidence 
consisted of the answers of the defendants on 
failU et artieUtj and the admissions in the plead- 
ings. From these it appeared that the defend- 
ant's pretension in each case was that the land 
was conveyed as a gift. Molson said : — ^ I did 
not pay $2160 at the time of signing the deed 
or afterwards, because the plaintiff insisted on 
my accepting the lots as a donation. He had 
bought a fium, of which said lots formed part, 
in which he had promised me an interest, but 
he took tlie deed in his own name. And I 
understood from him at the time that he was 
giving me the lots, not selling them to me; 
and that he did so to make up for not giving 
me my share of the property he purchaaed." 

The Court below (Torrance, J.) held that the 
answer or admission of the defendant could 
not be divided, and the action was dismissed. 
(21 L. C. Jurist, p. 287.) 
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Sir a. a. Doriom, G. J., mid the judgment ap- 
pealed from was in accordance with the deci- 
sion of this Court in FuUon ^ MeNamee, There 
were a few cases in which the admission of the 
defendant could be divided, but this was not 
one of them. There was no proof of any 
fraud, and the answers on fa%U et artieUt were 
not inconsistent with the plea. The fact that 
O'Brien only brought his action four years after 
the deed of rale was passed, afforded a strong 
presumption of the truthfulness of the story 
which the defendants had stated in their pleas. 

Judgment confirmed. 

Jokn L. Morris for Appellant 

AbboU, TaU, WoiUrspotm i AbboU for Respon- 
dent 



THE STATUTES. 



As a considerable time must elapse before 
the Statutes of the Quebec Legislature, 
nnctioned on the 1 1th instant) can be issued 
to the public, we propose to insert some of the 
more important Acts as finally amended, and 
sanctioned by the Lieutenant-Governor. The 
Acts are not yet chaptereil, but the text here 
given may be accepted as a correct version of the 
Statutes. Where the Act itself does not specify 
^\he time when it comes into force, it takes 
effect sixty days after the date of its sanction, 
Tix.,8ept 11, 1879. 

(ASSIMSLT BILL HO. 99.) 

[Honorable Mr. Church, M. P. P. 

An act to amend article 1068 of the Code of 

Civil Procedure with respect to the service 

and execution of certain writs issued out 

of the Circuit Court in certain cases. 

Her Majesty, by and with the advice and 

consent of the Legislature of Quebec, enacts as 

follows : — 

1. The following paragraph is added to ar- 
ticle 1068 of the code of civil procedure : — 

^ Any writ of summons, subposna or writ of 
execution, issued out of any circuit court, in 
any county in this province, may be served by 
any bailiff residing in the judicial district in 
which said county is situate, but no more costs 
and emoluments for serving or executing such 
writ^ shall be allowed or taxed against any de- 
fendant, than would have been allowed had 
sqch writ or subpoioa been served by the bailiff 



residing nearest to the residence of the defend- 
ant; provided nevertheless, in any case in 
which the plaintiff establishes to the satis- 
fiM;tion of the clerk of the court, or the judge 
exercising jurisdiction in the district in which 
such writ issues, that such writ or subpoena 
should be addressed to and executed by some 
other bailiff, it may be so addressed and exe- 
cuted; in which case the costs to be taxed 
against the defendant, or other person, shall lie 
taxed as from the residence of such bailiff, and 
for the distance actually travelled by him. 

2. This act shall come into force on the day 
of its sanction. 

(assrmblt bill no. 122.) 

[Mr. WurUIe, M. P. P. 

AN ACT RB8PKCT1NG TRUSTS. 

Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts as 
follows : — 

1. All persons capable of disposing freely of 
their property, may convey property movable or 
immovable to Trustees by gift or by will, for 
the benefit of any person or persons in whose 
&vor they can validly make gifts or legacies. 

2. Triistees, for the purposes of their trust, 
are seized ats depositories and administrators 
for the benefit of the donees or legatees of 
the property movable or immovable conveyed 
to them in trusty and may claim possession of 
it, even against the donees or legatees for 
whose benefit the trust was created. This 
seizin lasts for the time stipulated for the dura- 
tion of the trust ; and while it lasts, the Trus- 
tees in their capacity as such, may sue and be 
sued and take all judicial proceedings for the 
affairs of the trust. 

3. The donor or testator creating the trust 
may provide for the replacing of Trustees as 
long as the trust lasts, in case of refusal to ac- 
cept, of death, or other cause of vacancy, and 
indicate the mode to be followed. When it is 
impossible to replace them under the terms of 
the document creating the trust, or when the 
replacement is not provided for, any judge of 
the Superior Court may appoint replacing Trus- 
tees, after notice to the benefited parties. 

4. Trustees dissipating or wasting the prop- 
erty of the trust, or refusing or neglecting to 
carry out the provisions of the document creai- 
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ing the truHt, or infringing their duties, may be 
removed by the Superior Court. 

5. The powers of a Trustee do not pass by 
mere operation of law to his heirs or other 
successors ; but they are bound to render an 
account of his administration. 

6. When there are several Trustees, the ma- 
jority may act, unless it be otherwise provided 
in the document creating the trust. 

7. Trustees act gratuitously, unless it be 
otherwise provided in the document creating 
the trust ; all expenses incurred by Trustees in 
the fulfilment of their duties are borne by the 
trust. 

8. Trustees are obliged to execute the trust 
which they have accepted, unless they be au- 
thorised by a judge of the Superior Court to 
renounce ; and they are liable for damages re- 
sulting from their neglect to execute it, when 
not so authorised. 

9. Trustees arc not personally liable to third 
parties with whom they contract in their capa- 
city. 

10. The trustees administer the property 
vehted in them, invest monies which are not 
payable to the benefited parties, and carry out 
the trust and alter, vary, and transpose invest- 
ments in accordance with the provisions and 
terms of the document creating the tnist. In 
the absence of directions, the trustees make 
investments, without the intervention of the 
benefited parties, in Dominion or Provincial 
stock or debentures, or in municipal stock or 
debentures, or in public securities of the United 
Kingdom or of the United States of America, 
or in real estate in this province, or on first 
privilege or hypothec upon real estate in this 
province, valued in the municipal valuation 
roll at double the amount of the investment ; 
and they also have power, without the inter- 
vention of the benefited parties, to dispose of 
the property held in trust, and from time to 
time, alter, vary and transpose the Invest- 
ments. 

11. Trustees are bound to exercise, in ad- 
ministering the trust, reasonable skill and the 
care of prudent administrators ; but they are 
not liable for depreciation or loss in invest- 
ments made according to the provisions of the 
document creating the trust, or of this act, or 
for loss on deposits made in chartered banks, or 
savings banks, unless there has been bad faith 



on their part in making such investments or 
deposits. 

12. At the termination of the trust, the tnia- 
tees must render an account, and deliver over 
all monies and securities in their hands, to the 
parties entitled thereto under the provisions of 
the document creating the trust or entitled 
thereto by law. They must also execute all 
transfers, conveyances, or other deeds necessary 
to vest the property held for the trust in the 
parties entitled thereto. 

13. Trustees are jointly and severally bound 
to render one and the same account, unless the 
donor or testator who created the trust, has di- 
vided their functions and each has kept within 
the scope assigned to him. They are also 
jointly and severally responsible for the prop- 
erty vested in them, in their joint capacity, and 
for the payment of any balance in hand, or for 
any waste or for any loss arising from wrong^fnl 
investments ; saving where they are authorised 
to act separately, in which case those having 
acted separately within the scope assigned to 
them, are alone liable for such separate admin- 
istration. 

14. Trustees are liable to coercive imprison- 
ment for whatever is due by reason of their 
administration to those to whom they are ac 
countable, subject to the provisions contained 
in the Code of Civil Procedure. 

16. This act shall have force and effect finom 
the day of its sanction. 



CURRENT EVEHTS. 



QUEBEC. 

Qubin's Coumsbl. — The Quebec Official OazeUe 
announces that the following gentlemen have 
been appointed Queen's Counsel : — Messrs. 
George B. Cramp, Hoyes L. Snowdon, Montreal ; 
Adolphe Germain, Sorel ; Emilien Z. Paradis, 
St. John ; Charles C. de Lorimier, Joseph Eniery 
Bobidoux, C. Alphonse Geoffrion, Montreal ; 
Edwin B. Johnson, Stanstead Plain ; John P. 
Noyes, Waterloo ; F. L. Beique, Montreal ; 
William Warren Lynch, Enowlton ; Edmond 
Jjazeau, Montreal ; William J. Watts, Dnim- 
mondville ; Z^phirin Perreault ; Kamonraska \ 
Moise Branchaud, Montreal. 
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APPEALS TO THE PRIVT COUNCIL, 

The question as to when an appeal li^ to 
the Privy Council has given rise to innumerable 
discussions upon motions presented to the 
Court of Queen's Bench during the last twenty 
years. These motions are usually made in the 
last moments of the term, after the rendering of 
judgments, and it would not be surprising, 
therefore, to find some discrepancy in the deci- 
sions. The rule as to amount laid down in the 
Consolidated Statutes L.C. c. 77, s. 52, is now 
incorporated in the Code of Procedure, Art. 
1178, §3, ai follows: — <* In all other cases 
<< wherein the matter in dispute exceeds the 
« sum or value of five hundred pounds sterling." 
The amount in dispute has been held, on sev- 
eral occasions, to mean the amount in dispute 
at the institution of the action, that is to say, 
the amount demanded by the conclusions (see 
Jcyce V. Hartj 1 S.C. Rep. 321) and the textof 
C.S.L.C. cap. 77, s. 25, is express to that eflfect. 
But in the case of Voyer ^ Richer^ after the 
Canadian Court of Queen's Bench had re- 
fused leave to appeal, on the ground that the 
amount demanded did not exceed £500 ster- 
ling, the Privy Council granted leave to appeal^ 
and made up the £500 b^ adding interest and 
costs to the principal amount demanded by the 
action. That decision the Court of Queen's 
Bench has not thought proper to follow in the 
case of Stanton ^ The Home Int. Co.f noted in the 
present issue. The jurisprudence established 
by the Statute, and by a long series of decisions, 
binds our Courts, but does not bind the Privy 
Council. That tribunal may, in fiict, upon spe- 
cial application, grant leave to appeal in any 
case whatever. But in rendering judgment in 
Stanton ^ The Home Iru, Co., our Court of Ap- 
peal seemed to intimate that if the Privy Coun- 
cil, on a future occasion, with our Statute before 
them, should express the opinion that the ac- 
crued interest and costs should be taken into 
account, then the Court here would acquiesce in 
that ruling and thus save parties in future the 
expense of a special application. Whichever 



rule be adopted, it may be expected to work 
i^ith apparent harshness in exceptional cases. 
If interest be added, then, logically, taxed costs 
should also be considered, and the Court would 
often have to enter into a minute calculation 
before it could decide whether the appeal should 
be allowed. On the other hand, by applying 
the same test consistently, the appeal might 
sometimes have to be refused (contrary to 
sect. 25) where the amount demanded ex* 
ceeded £500 sterling. For the plaintiff might 
have aske^ £10,000, and yet have acquiesced in 
a judgment for £100, and if the defendant ap- 
pealed to the Queen's Bench and the judg- 
ment was confirmed, the amount in dispute 
would then b» only the £100, with interest 
and costs. Upon the whole, the rule laid down 
has the merit of being easily applied, and it 
avoids the necessity of straining the language 
of the Statute so as to make the amou|it de- 
manded mean the total amount actually at 
stake, including all interest and costs, at the 
time the application is made. 



THE LEGAL VACATION. 
It seems tuat in the block of business before 
the English Courts, the Long Vacation Is threat- 
ened, and forthwith the Law Timet declares 
that the abolition of the Long Vacation aforesaid 
will be the greatest blow yet inflicted upon the 
efficiency of the Bench and the Bar. Every one 
will join in the lament that the Long Vacation 
should be abolished, but we presume that if the 
event takes place at all, it will be on due con- 
sideration of the advantages and disadvantages 
of that course. It by no means follows, If the 
Long Vacation is abolished, that Judges are to 
have no holidays, nor the clerks in attendance, 
por the lawyers engaged. They will simply 
have to arrange, like those engaged in mer- 
cantile houses and other avocations, for ob- 
taining relief for a specified term, whilst the 
legal machine grinds on. 



A USEFUL RULE. 
The Supreme Court of California has adopted 
the following rule : '< A syllabus of the points 
<< decided shall be stated In writing by the jus- 
'< tice delivering a written opinion in any case, 
<< and a general concurrence by other justices 
<< shall be deemed to be a concurrence only in 
" the points stated in the sylktbus." 
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NOTES OF CASES. 



SUPERIOR COURT. 

MONTRIAL, Si-pt. 17, 1879. 

Chantiloup v. Thi Dominion Oil ('loth Co. 
Repwt of Experti— Delay to file— C.C.?. 33ll 

Rainyillb, J. This case came np for trial at 
£nqu6te and merits before Mr. Justice Jettc, 
and after the examination of 8ome witnesses, 
was by him referred to experts, who were to re- 
port on or before the Ist of August. The re- 
port, however, was only filed on the 1 7th Au- 
gust. Plaintiff moved to reject \^ claiming that 
under art. 337 C.C.P. the delay was fatal. I 
cannot agree with him. Art. 338 shows that in 
case of delay the experts may even be compel- 
led to file their report. I do not consider their 
report as analogous to that of arbitrators, as 
urged by plaintiff. The latter is decisive, the 
former is merely evidence for the information 
of the Court. The motion is, therefore, rejected 
with costs. Defendant's counter motion, for 
extension of the delay until after the date of 
the filing of the report, is granted, as that may 
be done even after the delay has expired. 

L. N. Ber\jamin, for plaintiff. 

Trenholme j* Maclaren^ for defendant. 



COURT OF QUEEN'S BENCH. 

MoRTRiAL, Sept. 20, 1879. 

Sir A. A. DoRiON, C J., Monk, Ramsay, Tessieb, 

k Cross, JJ. 

Stanton, Appellant and The Homi Insurance 

Co., Respondent. 

Appeal to Privy Council — Amount of demand — 
Interest not to be tnetuded. 

The appellant Stanton, moved for leave to 
appeal from the judgment of the Court of 
Queen's Bench, which confirmed a judgment of 
the Superior Court, dismissing his action ; (antej 
p. 238). 

Sir A. A. DoRiON, C. <X., said this was an ap- 
plication on the part of the appellant^ to be 
permitted to appeal to the Privy Council. The 
action was for $2,150, a sum less than £500 ster- 
ling, but the case had been pending eight years. 



and the interest and principal united now 
amounted to considerably more than £500 ster- 
ling. In the case of Voyer 4* Richer, the Privy 
Council allowed an appeal (though this Court 
had refused it), on the ground that by adding 
interest and costs the amount in dispute was 
over £500 sterling. That was contrary to the 
whole course of decisions in this country, and 
the decisions in this country were in conformity 
to the statute (C.S.L.C. cap. 77, 8. 25). The at- 
tention of the Privy Council perhaps, had not 
been drawn to the statute, and it might be well 
that it should be put before them on the next 
occasioi^ The statute said the amount of the 
demand, was what should be looked at, and 
following this rule, the motion for leave to 
appeal in this case would be rejected. 

Rahsav, J., said there was great equity in the 
other rule, no doubt. But the amount demand- 
ed was the amount of the demand at the time 
the action was instituted, and the interest, as a 
mere incident, could not be considered. The 
Privy Council had powers which this Court had 
not, and the Privy Council was not bound by 
our statute. Until the law was changed, this 
Court must refuse the appeal In such cases, 
subject to the right of the party to make q>ecial 
application to the Privy Council. 

Monk, J., did not dissent^ but was of opinion 
that the decisions had not been quite hafmo- 
niouB. However, the Court hod now come to 
the conclusion that the amount demanded, 
without interest, was what gave the right of 
appeal. 

The judgment was as follows : — 

<< Considering that it is provided by Sect. 25 
of chap. 77, C.S.L.C, that whenever the right to 
appeal from any judgment of any Court is de- 
pendent on the amount in dispute, such amount 
shall be understood to be that demanded and 
not that recovered, if they are different ; 

<< And considering that the amount which 
the appellant demanded in and by his declara- 
tion in this cause, was less than £500 sterling, 
to wit, a sum of $2,150, and that according to 
law and the practice of this Court the interest 
accrued since the action was. served and return- 
ed into Court, cannot be added to the principal 
sum demanded fn order to determine the right 
of appellant to appeal from the judgment ren- 
dered in this cause ; the Court doth reject the 
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motion of the appellant for leave to appeal to 
Her Majesty in Her Privy Council, with costs." 

Abbott, Tait, Wothenpoon ^ Abbott, for appel- 
lant 

B. Carter, Q.C.^ for respondent 



MoNTRiAL, Sept 22, 1879. 
Sib a. a. DoBioir, CJT., Monk, Bamsay, Tbssiir, 

SiCOTTE, JJ. 

McImvib etal. (plflfs. below), Appellants, and 
Ybzua ei al. (defts. below), Respondents. 

Sale by Sample — Retaining part <^ goods {where 
the pwrckoier refiued to accept goods u not 
equal to ion^le) as security for Jreight. 

Sir A. A. DouoK, C.J., said that this was an 
action brought by the appellants, D. Mclnnes & 
Co., for the price of goods sold to the respon- 
dents, Yezina & Bedard. Upon receiving the 
goods, consisting of a number of pieces of 
tweed, Yezina k Bedard immediately wrote to 
Mclnnes k Ck>.| that the goods were not ac- 
cording to the sample which had been shown 
to them, and reftised to accept them ; and they 
inquired of Mclnnes k Co., in what manner 
they should return them. Not receiving any 
answer, or receiving an evasive answer, they 
returned the goods through the Express Com- 
pany, with the exception of one piece which 
they retained, on the ground that having paid 
something for freight, they were entitled to 
keep one piece of the goods as security fur 
the repayment of the freight. The Court 
below decided that the goods were not ac- 
cording to sample, and the action was dis- 
missed. The Court here considered that the 
judgment appealed from was correct in holding 
that the goods were not according to sample. 
Then, there was another question — whether 
Yezina & Bedard having kept one piece of 
goods as security for the repayment of the 
freight, they had thereby lost their right to 
complain. The Court here was of opinion 
that, under the circumstances, there had been 
no acceptance of the contract in part. The 
contract was repudiated for the whole, one 
piece alone being kept as a pledge that the de- 
fendants should be reimbursed what they had 
paid for flight 

Rambat, J., concurred in the judgment simply 



on the ground that there was a conflict of 
evidence, and under the circumstances this 
Court did not think proper to disturb the deci- 
sion of the Court below. 

Judgment confirmed. 

Davidson, Monk j- Cross for appellants. 

Beique 4* Choquet for respondents. 



Sir a. a. Dobioh, Mohk, Tebsiib, Cboss, JJ. 

The Mbcbanics Bank, Appellant, St. Jban, Res- 
pondent, and Wylib, intervening. 

Insolvent Act as c^ied to Banks — Appeal under 
39 Vict, c, 31, ». 12 — Procedure to be followed 
— Interlocutory Judgment. 

Sir A. A. DoRiON, C. J., said the Mechanics' 
Bank had stopped payment some three or four 
months ago. The Banking Act declares that 
the charter of a Bank is forfeited after the lapse 
of, 90 days after suspension of payments, and 
by 39 Yict., c. 31 it is provided that after 90 
days' suspension of payments the provisions of 
the Insolvent Act of 1875 shall apply to Banks, 
subject to the provisions contained in the 147th 
section of the Act, and also subject to the 
provisions of the 39 Yict., c. 31. St. Jean, a 
creditor of the Bank, after the 90 days had 
elapsed, applied to the Court for a compulsory 
writ of attachment, to put the Bank into in- 
solvency. The application was contested by 
the Bank, and the Judge in the Court below, 
acting under sub-section 4 of section 147, which 
authorizes the Judge to order a meeting of 
creditors to be called, directed that a meeting 
should be held to consider whether the business 
should be wound up, or should be continued. 
From this judgment the Mechanics' Bank had 
taken an appeal de piano, without applying to 
this Court for leave to appeal. St. Jean had 
proceeded no further, but allowed the appeal to 
go on without interference on his part. Then 
Wylie, one of the creditors of the Bank, filed a 
petition, alleging that he is interested, being a 
depositor, and asking to be permitted to inter- 
vene, in order to have this appeal quashed as 
having been taken without right. The appli- 
cation was resisted by the Mechanics' Bank, 
which alleged that Wylie had no interest in the 
case, and contended moreover, that the Bank 
had a right to appeal de piano. The question 
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Aether a creditor had a right to intervene in 
a cause to protect hiB rights was susceptible of 
little difficulty. It was done constantly in the 
Court below, but it has seldom been done in 
this Court. But if a party had a right to inter- 
vene in the Court below in order to protect his 
interest, there was no reason why he should 
not have the same right here. In &ct, in 
France, this occasioned no difficulty whatever ; 
creditors take new conclusions in appeal, and 
although our practice was somewhat different, 
the Court saw no reason why a creditor should 
be deprived of the right to intervene here. It 
was said that Wylie did not prove that he was 
a creditor. But he made prima facie proof by 
producing his deposit book, and he swore 
to it 

The next point was as to his right to have 
the appeal quashed. An appeal was given in 
insolvency cases by the 128th Section of the 
Insolvent Act of 1876, in these words : — *< In 
the Province of Quebec all decisions by a 
Judge in Chambers, in matters of insolvency, 
shall be considered as judgments of the Superior 
Court, and any final order or Judgment rendered 
by such Judge or Court may be inscribed for 
revision or may be appealed from by the parties 
aggrieved in the same manner as they might 
inscribe for revision or appeal from a final 
judgment of the Superior Court, in ordinary 
cases, under the laws in force when such de- 
cision shall be rendered." Under the Insol- 
vent Act of 1875, it had been decided repeatedly 
that an appeal lies only from final judgments, 
and that there is no appeal from an inter- 
locutory judgment or order. Now, the judgment 
firom which this appeal had been taken was a 
judgment simply ordering that the creditors 
should be called together, and not deciding 
whether the compulsory writ of attachment 
had been well taken. The Judge was not 
bound to follow the opinion of the majority. 
It was a mere question of procedure. The 
Judge merely wished to see what the creditors 
thought it was for their interest should be done, 
whether the Bank should be wound up at once, 
or whether the business should go on. The 
order that the meeting should be called was a 
mere precautionary measure, and decided 
nothing as to the merits of the case. There- 
fore, in every sense this judgment was only an 
interlocutory judgment, and the Judge himself 



chancterised the judgment as being a mere 
preliminary order. But the appellants say 
this : although under the Insolvent Act of 1875 
we would have no i^peal, yet by the subse- 
quent Act of 1876, 39 Vid, c. 31, applying the 
Insolvent Act to banks, the appeal had been 
extended, so that now there is an appeal de 
piano from any order or judgment given by the 
Judge ; section 12 is as follows : << The appeal 
provided for by the 128th section of the said 
Act (Insolvent Act of 1876) shall extend to all 
orders, judgments or decisions of the Judge." 
So that the matter now stands thus: — By 
section 128 of the Insolvent Act there is an 
appeal as regards final judgments ; that Act 
was extended to banks, ai^ as regards banks 
there is to be an appeal from every order, judg- 
ment or decision. 

But then another question comes up. Sup- 
pose there is an appeal firom all orders, &c., is 
a party to take an appeal de piano from an in- 
terlocutory order? The appellants contended 
that they were not obliged to apply here ; that 
they had the 9ame right as in the case of a 
final judgment After a good deal of consider- 
ation the Court had come to the conclusion 
that this was not the proper interpretation of 
the lacv. Section 12 must be interpreted in 
the same way as if it had been inserted in 
section 128, and if the two be read together 
the Court came to the conclusion that although 
where a bank is concerned there is an appeal 
from all orders or decisions of a Judge, yet the 
appeal must be taken under the ordinary rules 
of procedure. His Honor cited Dwarris, in 
support of the proposition that the later Act 
should be taken as incorporated with the 
former. Now, in this case the Mechanics' 
Bank did not apply to the Court, did not obtain 
leave to appeal, and the appeal had not been 
properly taken. It might be remarked that if 
the construction of the law was as pretended 
by the appellants, there would have been an 
end to putting banks into insolvency, because 
at every step an appeal might be taken de 
piano, and the proceedings delayed as long as 
the bank pleased. This being the view taken 
by the Court, the writ of appeal would be 
quashed. 

Cross, J., concurred with the order, but 
would not go the length of saying that the 
appeal should be dismissed with costs, because 
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it mm a third party who came in and asked for 
the judgment of the Court on it. The principle 
on which the Judgment should go, was that the 
petitioner stood merely in the position of amiena 
cttrim. This was not a case, in his Honor's 
opinion, in wliich a party should he allowed to 
mter^ene in this Court. He might attain his 
end hj making an affidavit in the Court below, 
and putting the Bank into insolvency at his 
own instance. 

Oilman j- HoUon for the appellants. 

Trmhoime j- Maelaren for intervening party ; 

T. W. Ritehie, Q.C., Counsel. 



STATUTES OF QUEBEC, 1879. 

(ASSKMBLT BILL No. 123) 

[lir.Wttrtele,M.P.P. 
An act defining the Investments to be made by 

administrators. 

Her Mi^esty, by and with the advice and con- 
sent of the Legislature of Quebec, enacts as 
follows ^- 

1. Administrators, as defined by section one 
of the act 33 Vict., chapter 19, and including 
trustees, to be exempt from liability by reason 
of the investments made by them, saving 
always the case of fraud in making the same, 
must invest moneys held by them as such, in 
dominion or provincial stock or debentures, or 
in public securities of the United Kingdom or 
of the United States of America, or in real 
eslate in this province, or on first privilege or 
hypothec upon real estate in this province 
valued in the municipal valuation roll at 
double the amount of the investment ; except 
in the case of executors when they are author- 
ised otherwise by the will, in the case of insti- 
tutes and curators to a substitution when they 
are likewise otherwise authorized by the docu- 
ment creating the substitution, and in the case 
of trustees when they also are otherwise author- 
ised by the document creating the trust. 

2. When therefore investments are made 
otherwise than as above provided, or than as 
ordered by the will appointing executors or by 
the document creating a substitution or a trust, 
the administrators are obliged to indemnify the 
parties to whom they are accountable for losses 
caused by the depreciation of the securities 
invested in, under pain of coercive imprison- 



ment subject to the provisions contained in 
the code of civil procedure. 

3. In the case of fraud in making investments 
in the securities mentioned in section I, admin- 
istrators are responsible for the damage caused 
by their fraud under the like pain of coercive 
imprisonment. 

(ABSniBLT BILL No. 132.) 

* rMr.PlM.M.P.P. 

An act to amend article 49 of the Code of Civil 
Procedure. 

Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts as 
follows : 

1. Article 49 of the Code of Civil Procedure 
is amended by adding to the second paragraph 
thereof, the following words : 

" If the defendant has no domicile or perma- 
nent residence in this province, the mention of 
his surname alone will suffice, if his christian 
name carnot be Pertained, provided he be 
otherwise sufficiently designated in the vrrit 
and that such writ be served upon him per- 
sonally." 

2. This act shall come into force on the day 
of its sanction. 

(ASSBMBLY BILL No. 143.) 

[Mr. Wartele, M.P.P. 
An act respecting the sale of securities belong- 
ing to persons not in the exercise of their 
civil rights. 

Her MSjesty, by and with the advice and 
consent of the Legislature of Quebec, enacts as 
follows : 

1. In the case of sale of securities, such as 
capital sums, shares or interest in financial, 
commercial or manufacturing joint stock com- 
panies or public securities, belonging to minora, 
interdicts or absentees or to substitutions, the 
judge or the court, authorising such sale upon 
the advice of a &mily council, may, if he or it 
deem it meet, order that the sale be made, at 
the current rate upon the Stock exchange, by a 
broker or other person appointed for that 
purpose, without advertisement or other form- 
alities ; and the judge or court, in case he or it 
may deem the thing advisable, may authorize, 
during such delay as shall be determined, the 
gradual disposal of such securities at the 
current rate upon the Stock Exchange. 
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2. The person appointed shall make a report 
of all sales by him made, which shall be depo- 
sited in the office of the court where the 
authorization for the sale has been deposited, 
with an attestation under oath, showing the 
current market value of similar securities upon 
the Stock Exchange on the day of each sale. 

3. This act shall come into force on the day 
of its sanction. * 

(ASBKlfBLY BILL NO. 104.) 

[Mr. Gacnon, M.P.P. 
An Act to amend certain articles of the Civil 
Code. 
Her Majesty, &c., enacts as follows : 

1. Article 2098 is amended by adding to the 
fourth paragraph the following words: <'and 
the description of the immoveable." 

2. The following article is added after aiticle 
2147 : « 2147a. The notices, declarations and 
memorials mentioned in articles 2026, 2098, 
2106,2107, 2111, J115, 2116, 2120, 2121,2126, 
2131, 2146 may be given either by private 
writing or by notarial deed the original whereof 
remains of record." 

3. The English version of article 2219 is 
amended by replacing the word <• thirty," in the 
second line, by the word " forty." 

4. This act shall come into force on the day 
of its sanction. 

(A88BMBLY BILL NO. 157.) 

[Mr. Molleur, M.P.P. 
An Act to amend the Municipal Code of the 
Province of Quebec. 
Her Majesty, &c., enacts as follows : 

1. Article 37a. of the municipal code as 
amended by 41 Vict, chap. 18, section 3, and 
41-42 Vict., chap. 10, section 2, is amended by 
adding after the word "territory," in the 
seventh line of the first paragraph of said 
article, the words : " and by a majority of the 
electors of the remaining portion of the said 
municipality." 

2. The present Act shall come into force the 
day of its sanction. 

(A88BMBLT BILL NO. 159.) 

[Mr.TaiUon.M.P.P. 
An Act to amend chapter 18 of the Consolidated 
Statutes for Lower Canada, respecting the 
Erection of Parishes. 
Her Majesty, &c., enacts as follows: 



1. Whenever in a Boman Catholic paxiah or 
in two or more neighbouring Boman Catholic 
parishes, there exists a Catholic minority apeak- 
ing a language different from that of the 
majority, such minority or a portion of such 
minority may be erected into a distinct pariah 
for all tem))oral purposes of their religion, and 
shall constitute a corporation under the name 
of << Congregation of the Catholics of 
speaking the language." 

2. The erection of such minority or portioii 
of such minority into a separate parish, shall be 
made in the manner determined by chapter 18 
of the Consolidated Statutes for Lower Canada, 
except that the freeholders shall be replaced by 
the heads of families belonging to the nation- 
ality of such minority, excepting however the 
parish of Ste. Bridgide of Montreal, to which 
the provisions of the Act of this Province 39 
Yict., Chaps. 35 and 36, relative to the erection 
of certain parishes therein mentioned, shall 
apply muiatit muiandu to the said parish con- 
gregations. 

3. The head of the fEmiily shall determine 
the nationality to which his fiunily belongs, 
and no change from one parish to another shall 
be allowed except when approved by the 
Diocesan Ordinary. 

4. The Roman Catholic Bishop of the diocese 
in which such congregations shall exist, may an- 
nex thereto the parishioners of a neighbooring 
parish speaking the same language who shall 
demand to be annexed. 

5. The present Act shall come into force on 
the day of its sanction. 

(ASSEMBLY BILL NO. 155.) 

[Messrs. Taillon & Wortele. M.P.P. 
An Act respecting the cancellation of the 

registration of real rights. 

Whereas doubts have arisen as to the validity 
of cancellation of registration of real rights, 
effected without registration at length or by 
memorial of the deeds in virtue of which such 
cancellations have been or may be made ; 
Therefore, Her Majesty, by and with the advice 
and consent of the Legislature of Quebec, 
declares and enacts as follows : 

1. The cancellation of the registration of real 
rights has been legally done in the past and 
shall be legally done in the future by simply 
presenting and depositing in the registration 
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(A&ee U> which it appertains, to remain among 
the archives and form part thereof, documonts 
or authentic copies or extracts from documents, 
as the case may be, authorizing the cancella- 
tion, and by the mention (in the margin of the 
registration of the document creating or show- 
ing such cancelled rights) of such document 
thus presented and deposited. 

2. This Act shall not affect pending cases, 
and shall come into force on the day of its 
ganction. 

(assembly bill no. 138.) 

[Mr. Wurtele, M.P.P. 
An Act respecting the contract of pledge. 

Whereas, doubts have been raised as to the 
right of the creditor who has received a pledge 
in this Province, to be maintained in the pos- 
session thereof, against the owner when the 
same was obtained in good faith, from a trader 
dealing in similar articles ; and that it is im- 
portant to remove such doubts ; Therefore, Her 
Majesty, by and with the advice and consent of 
the Legislature of Quebec, declares nnd enacts 
as follows : 

1. Articles 1488, 1489 and 2268 of the Civil 
Code apply to the Contract of Pledge. 

2. This Act shall come into force on the day 
of its sanction. 

(absbmbly bill mo. 128.) 

[Mr Charles Langelier, M.P.P. 
An Act to amend the Act of this Province, 33 
Yicl, chap. 26, intituled : << An Act to pro- 
vide for the interdiction and cure of habitual 
drunkards.'' 
Her Majesty, &c., enacts as follows : 

1. Section 3 of the said Act is amended so as 
to read as follows : 

«* 3. The interdiction of any person interdicted 
as an habitual drunkard, shall have the same 
effects as those conferred by the Ihwh in force 
in this Province, in the case of interdiction of 
any person for prodigality." 

2. The present Act shall come into force on 
the day of its sanction. 

(asshmbly bill no. 45.) 

[Mr. Wurtele, M.P.P. 
An act to amend article 2098 of the Civil Code. 
Her Majesty, by and with the advice and con- 
sent of the Legislature of Quebec, enacts as fol- 
lows: 



1. The English version of article 2098 of the 
Civil Code, is amended by striking out the 
word : ** purchaser," in the last paragraph, and 
substituting the word : "acquirer." 

• 
(absbmbly bill no. 66.) 

[Honorable Mr. Chapleau, M.P.P. 
An Act respecting the sale of immoveables by 

Sheriffs in the Province of Quebec. 

Whereas certain formalities required by law 
have been omitted in certain sales of immove- 
ables made by the Sheriffs in their official 
capacity, and whereas such omissions may 
occasion serious inconvenience to the pur- 
chasers; Therefore, Her Majesty, by and with 
the advice and consent of the Legislature of 
Quebec, enacts as follows : 

1. In the registration divisions in which 
official plans and books of reference are in force, 
all Sheriffs' titles respecting real, estate situated 
within such divisions, yrocH-verbaux of seizures 
of the said properties, advertisements, publica- 
tions and notices po8t<.'d up, in which the pro- 
perties seized and sold have not been designated 
by the numbers shown on such official plans 
and books of reference, are hereby declared valid 
for uU legal purposes whatsoever, notwithstand- 
ing any law to the contrary, and specially ar- 
ticles 038, 648, 650 and 689 of the Code of Civil 
Procedure, and every law or statute amending 
the said articles ; provided, however, that a 
notice indicating the official numbers of the 
properties described in the titles shall have been 
given, within six months from the passing of 
the present Act, to the registrars of such 
registration divisions by the Sheriffs or any of 
the parties interested. 

2. This Act shall not apply to sales made 
prior to its passing and shall not affect pending 
cases, and shall come into force on the day of 
its sanction. 

(A88BVBLY BILL MO. 84.) 

[Mr. Loranger, M.P.P. 

An Act to amend the Quebec Election Act. 
Her Majesty, &c., enacts as follows : 
1. In case it is made to appear within four 
days after that on which the Betumlng Officer 
has made the final addition of the votes for the 
purpose of declaring the candidate (or candi- 
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dates) elected, on the affidavit of any credible 
witness, to a Judge of the Superior Court ordin- 
arily discharging his duties in any judicial 
district in which the electoral district or any 
part thereof is situated, that such witness 
belicYes that any Deputy Returning Officer at 
any election in such electoral district, in count- 
ing the votes, has improperly counted or rejected 
any ballot papers at such election or that the 
Returning Officer has improperly summed up 
the votes ; and in case the applicant deposits 
within the said time, with the Clerk of the 
Court, the sum of one hundred dollars, as a 
security for the costs of the candidate, in respect 
of the re-count, appearing by the addition to be 
elected, the said Judge shall appoint a time, 
within four days after the receipt of the said 
affidavit by him, to re-count the votes, or to 
make the final addition, as the case may be, 
and shall give notice in writing to the candid- 
ates or their agents of the time and place at 
which he will proceed to re-count the same, or 
to make such final addition, as the case may 
be, and shall summon and command the 
Returning Officer and his election clerk, to 
attend then and there with the parcels con- 
taining the ballots used at the election, — which 
command the Returning Officer and his election 
clerk shall obey. 

2. The said Judge, the Returning Officer and 
his election clerk, and each candidate, or his 
agent appointed to attend such re-count of 
votes, or, in case any candidate cannot attend, 
then not more than one agent of such candid- 
ate, and if the candidates and their agents are 
absent, then at least three electors shall be 
present at such re-count of the votes. 

3. At the time and place appointed, the said 
Judge shall proceed to re-count all the votes or 
ballot papers returned by the several Deputy 
Returning Officers, and shall, in the presence of 
the parties aforesaid, if they attend, open the 
sealed packets containing : Ist. the used ballot 
papers which have been counted ; 2nd. the re- 
jected ballot papers; 3rd. the spoiled ballot 
papers and no other papers, commencing and 
proceeding in alphabetical or numerical order 
of the polls. 

4. The Judge shall, as fiir as practicable, pro- 
ceed continuously, except on Sundays and 
non-juridical days, with such ro<K)unt of the 



votes, allowing only time for refreshment) and 
excluding (except so fiu- as he and the parties 
aforesaid agree) the hours between six o^clock 
in the evening and nine on the succeeding 
morning. During the excluded time and 
recess for refreshments, the said Judge shall 
place the ballot papers and other documents 
relating to the election, close uoder his own 
seal and the seals of snch other of the parties 
as desire to affix their seals, and shall otherwise 
take necessary precautions for the security of 
such papers and documents. 

5. The Judge shall proceed to re-count the 
vote, according to the rules set forth in section 
one hundred and eighty-nine of the Qnebec 
Election Act, as hereby amended, and shall 
verify or correct the ballot papers, aoconnt and 
statement of the number of votes given for 
each candidate, by deciding the objections 
without delay, and as fiut as they are made ; 
and upon the completion of snch re-county or 
as soon as he has thus ascertained the result of 
the poll, he shall seal up all the said ballot 
papers in separate packets, and shall forthwith 
certify the result to the Returning Officer, who 
shall then declare to be elected, the candidate 
having the highest number of votes, and in 
case of an equality of votes, the Returning 
Officer shall give the casting vote, in like 
manner as provided in section two hundred 
and fifty of the Quebec Election Act. 

6. The Returning Officer, after the receipt 
of a notice from the Judge, of such re-count of 
ballots, shall delay making his return to the 
clerk of the crown in chancery, until he 
receives a certificate from the Judge of the 
result of such re-county and upon receipt of snch 
certificate, the Returning Officer shall proceed 
to make his return in the form of Schedule Y 
of the said Act 

7. In case the re-count or addition does not 
so alter the result of the poll as to affect the 
return, the Judge shall order the costs of the 
candidate appearing to be elected, to be paid 
by the applicant^ and the said deposit shall be 
paid out to the said candidate, on account 
thereof so fiir as necessary; and the Judge 
shall tax the costs on giving his decision ; and 
if the deposit is insufficient, the party in whose 
fiivor costs are allowed, shall have his action for 
the balance. 
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THE COURT ROOMS IN MONTREAL. 
Much iDconvenience is experienced by the 
bar in Montreal from the absence of accommo- 
dation in several of the Court rooms for the 
work which has to be done in them. The busi- 
ness of the city and district of Montreal is 
probably more than two-thirds of the entire 
judicial work of the Province, and it yields a 
large revenue ; yet a great deal of it is trans- 
acted in apartments which were never intended 
for Court rooms, and «re utterly inadequate for 
the purpose. The room assigned to the 
Practice cflvision often does not afford seats for 
a third of the members of the bar who are in 
attendance, and the ingress to and egress from 
the few seats provided are worse than in an 
ill-arranged school-room. It is impossible that 
business can be conducted with decorum under 
these circumstances. The apartment, in fact, 
usually presents the appearance of an auction 
room rather than of a Court of justice. We 
have been urged to give expression to the dis- 
satisfaction caused by the present defective 
arrangements. We do so with pleasure, and we 
think that the bar would be justified in insisting 
on some change that would give relief. 



CONTESTATION OF CLAIMS BY 
INSOLVENTS. 

Not often do insolvents feel sufficient inten-st 
in their estates to induce them to contest, in 
their own right, claims which are admitted by 
the inspectors or the creditors generally. It is 
easy to suppose such cases, however. Every 
bankrupt should feel an interest in making his 
estate go as far as possible in satisfaction of 
lawful claims, and the admission of a disputed 
debt to rank upon his estate of course diminishes 
the common dividend. And this interest in 
the administration of their estates might in 
some cases be increased by considuration of the 
moral obligation resting on insolvents to pay 
every just claim in full, if at any future period 
they should be in a position to do so. The 



case of Oerpoisy insolvent, and Heywood^ claim- 
ant, noted in the present issue, is an instance of 
a contestation by an insolvent of a claim upon 
his estate, and it raised an important question 
as to the liability of the insolvent to give 
security for costs before entering upon such a 
contestation. The letter of Sect. 39 of the 
Insolvent Act of 1875 does not at first sight 
seem to include this case, because the insolvent, 
apparently, is not taking the initiative in any 
proceeding, but simply acting on the defensive. 
The Court, however, holds that the prohibition 
to « institute any proceeding" without giving 
security must be held to cover the contestation 
of a claim by the insolvent in his own name, 
and this decision is, no doubt, in conformity to 
the spirit of the enactment. 



PROCEEDINGS AGAINST INSOLVENT 
BANKS. 

Attention has been directed by the case of 
Mechanics Bank ^ Wylie, ante, p. 315, to the 
difi'erence which exists, with respect to appeals, 
between ordinary insolvency cases and those in 
which the Insolvent Act of 1875 is applied to 
Banks. In ordinary cases there is no appeal 
from an interlocutory order or judgment; bat 
Sect. 12 of 39 Ylct. c. 31, provides that when 
Banks are subjected to the operation of the 
Insolvent Act, there shall be an appeal from 
all orders, judgments and decisions. The Court 
of Queen's Bench is disposed to give full effect 
to this clause, but it has been decided in 
Mechanics Bank ^ Wylie that the exceptional 
right of appeal allowed by Sect. 12 must be 
subject to tlie ordinary procedure, that is to say, 
when the judgment is merely interlocutory, an 
application must first be made to the Queen's 
Bench for pemussion to institute an appeal. 
It may be said, why subject ' the party to the 
inconvenience of a special application where 
the statute declares that there is an appeal 7 
But a special application is also required for 
leave to appeal from interlocutory judgments 
in cases where an appeal is given by Art. 1116 
C. C. P., and no reason can be assigned why the 
two classes of cases should not be treated alike. 
And moreover, it is obvious, as the learned 
Chief Justice pointed out, that the right of 
appeal de piano from every order or judgment 
would make it eas^ for a 3a&]^; if 80 inclined, 
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to obstruct the proceedings as long as it wished. 
This danger is in a great measure obviated by 
the neceswity of a special application. The 
Court of Queen's Bench, it may be prenumed, 
will exercise a discretion by refusing leave to 
appeal where the judgment complained of is 
manifestly correct, and the appeal is sought 
simply with the object of fni trating the pro- 
ceedings. 



2«0T£S OF CASKS. 



SUPERIOR COURT. 

MoNTBiAL, Sept. 27, 1879. 

In re Donovan k Moran, insolvents, Donovan, 
petitioner for confirmation of discharge, 
and McCciRMiCK, opposant. 
InsaivetU — NeyUct to keep eaah book. 

ToRRANCK, J. The petitioner, on 8th May, 
1878, presented his petition for confirmation of 
deed of composition and discharge. It was 
contested by John McCormick, one of his 
creditors. The case was finally submitted to the 
Court on the 4th April, 1879, but the record was 
only sent up in the last week of June, rendering 
it impossible to give judgment before the 
vacation. The opposant has alleged a great 
variety of grounds for resisting the application 
for confirmation and discharge. The Court 
deems it sufficient to call attention to one 
ground, namely, the omission by petitioner to 
keep a book showing cash receipts and dis- 
bursements. The petitioner attempts to justify 
himself by saying that all his cash transactions 
were through the Bank, and that his bank book 
was a cash book. The Court considers this 
justification entirely insufficient, and while 
holding that the other grounds of the oppo- 
sition are not proved, considers that the oppo- 
sition must be maintained, in so far as the want 
of a cash book is concerned. The judgment 
suspends the confirmation until the first day of 
November next, 1879. 

J. 8. C. WuTteU, Q.C., for petitioner. 
F. X. Archambault, Q.C., for opposant. 



Mathiwson v. CRbillt. 

CoHs — Articulation qf /aett where general istue is 

pUaded'-C. C. P. 207. 

This case came up on a petition of plaintiff 
to revise a bill of costs. 

The defendant filed a simple dr/entte en Jail, 
and succeeded in having the action dismissed. 
The costs were taxed, and in the bill were two 
considerable items for evidence adducud by the 
defence. The plaintiff complained of these 
items, saying that the defendant had not 
given him any warning of this evidence by an 
articulation of facts, and therefore he (plaintiff) 
should not be liable. The answer of the de- 
fendant was that according to the Code of Pro- 
cedure, Art. 207, the articulation of facts is to 
be filed as to fiftcts alleged in the plea. 

Torrancb, J. I take the view of the defend- 
ant. C. C. P. 207 is plain in only requiring an 
articulation of such fiicts as have been alleged. 
The petition to revise the bill of costs is 
rejected. 

TrenAolme ^ Maeiaren for plaintiff! 

Kerr ^ Carter for defendant. 



In re Gkrvais, insolvent, Hbvwood, claimant, 
and GiRVAis, contesting. 

Jruolvent Aftj 1875, ». 39 — Security must be given 
by insolvent who contests a claim on his estaU 
in his own right. 

Ueywood was claimant on the estate of 
the insolvent for $600, and collocated accord- 
ingly for a dividend ot 25 cents in the dollar. 
The insolvent in his own name contested the 
claim. Thereupon the claimant filed an ex- 
ception dilatoire on the ground that the insolvent 
was bound under Section 39 of the Insolvent 
Act, 1876, to give ner security for costs. 

I'ORRANCB, J. The words of the statute arc -. 
<< And if after an assignment, kc, the insolvent 
** sues out any writ or institutes or continues 
" any proceeding of any kind or nature whatso- 
** ever, he shall give to the opposite party such 
" security tor costs as shall be ordered by the 
« Court, Ac." The insolvent on the one hand 
says that he has not begun any proceeding, tliat 
he is only on the defensive, and that the usual 
interpretation of the words of the clause in 
question, 'Mnstitutes or continues any pro- 
ceeding of any kind or nature whatsoever,'' 
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sostains him in the pretension that these words 
only refer to cases where he takes the initiative. 
On the other hand, the creditor may say that 
the spirit of the cUnae is to prevent a claimant 
heing inteifered with in any way whatever by a 
proceeding of the insolvent unless he give 
security. If the claim be unfounded, it is for 
the assignee and creditors to interfere; that 
though the insolvent is pecuniarily interested 
in his estate, it is only subject to the claims of 
his creditors ; that it would be unfair to the 
claimant to allow the assignee or creditors to 
instigate the insolvent, who is a man of straw, 
to raise a contestation in which he might be 
condemned to pay costs, which the assignee 
and creditors escape ; that they might thus 
obtain, in an under-hand way, the opinion and 
judgment of the Court free of expense to them- 
selves ; that the same clause, s. 39, says that 
<* the assignee, in his own name, shall have the 
« exclusive right to take, in the defence of all 
*< suits, all the proceedings that the insolvent 
" might have taken for the benefit of the 
" estate," etc. My conclusion is that the insol- 
vent in this case should not be allowed to 
contest without giving security. The exception 
dSatoire will therefore be maintained. 

Lebourveau for insolvent. 

Duhamel j" Co. for claimant. 



Turrs v. Brownrigo et al. 
Reeendieation qf moveable by unpaid vendor under 

$pecial contriut — Thira party receiving the 

Bome in bad fatth. 
On the 3ni May, 1878, plaintiff sold and 
delivered to defendant Brownrigg u soda water 
•pparatos for the sum of $450, of which $17.47 
was payable cash and the balance in nine 
monthly payments of $45 each, for which de- 
fendant Brownrigg signed his note, with these 
words : ^ Nevertheless it is understood and 
agreed by and between me and said James W. 
Tufts, that the title to the above mentioned 
property does not pass to me, and that until all 
the said notes are paid the title to the aforesaid 
property shall remain in the said James W. 
Tnfis, who shall have the right in case of non- 
payment at maturity of either of said notes, 
without process of law, to enter and retake, and 
may enter and retake, immediate possession of 
the said property and remove the same." None 



of the notes were paid, and on 12th October, 
1878, Brownrigg went into insolvency, having 
previously transfened to the defendant Tiemey, 
his brother-in-law, the property in question in 
payment of an antecedent debt. The plaintiff 
revendicated the property in possession of 
Tiemey, alleging the knowledge by Tiemey 
of all the facts above stated. Tierney pleaded 
that when he bought from Brownrigg, the 
latter was in possession as proprietor, and that 
he bought for cash in good faith. 

ToRBAMCi, J. ' The Court is satisfied that 
Tiemey was not in good faith, and that he 
knew all the particulars of the possession held 
by Bruwnriggf whof e clerk he was at the time 
of tliu delivery to Brownrigg The defendant 
has ( ited Brown v. Lemieux^ 3 Rev. Leg , which 
was in his favor in the Superior Court and in 
the Queen's Bench, but in appeal two of the 
Judges dissented, and the Court was differently 
constituted from the present ti me'. The meani ng 
of the stipulation by which the plaintiff claims 
the property is perfectly plain. I do not see 
anything immoral in the convention, pre- 
venting it from being binding upon the con- 
tracting parties as a law made between them, 
and it is proved to my satisfitction that Tierney, 
as Brownrigg's clerk, knew all about the agree- 
ment. I think therefore that plaintiff should 
have judgment. 

Davidson k Cuthing for plaintiff. 

H. J. Kavanagh for defendant. 



Brbwstbr v. Thk Qrand Trunk Railway 
Company of Canada. 

EnquHe — There must be a formal closing of enquite 
b^ore inscription Jor hearing on merits. 

This was a motion that the inscription tor 
hearing on the merits be struck, as premature, 
inasmuch as the case had not been regularly 
closed at the EnquSte sittings. 

Macrae^ Q.C.y for defendants moving, cited 
mle of practice 46. '< That anycau.se inscribed 
on the Role des EnquStes shall remain thereon, 
until the enquite in such cause shall have been 
declared closed, and shall be held to be con- 
tinued from day to day without any special 
application to that effect. Provided always that 
if more than one day shall elapse without any 
proceeding or application in such cause, and 
without the same being specially continued ta 



324 



THE LEGAL NEWS. 



a day certain, no proceeding or application 
shall thereafter be taken or recelYed without 
notice of at least one day to the adverse party." 
Rule 54 : — << That as soon as the enquSte in any 
contested cause shall be closed, either party 
may inscribe such cause on the Role de droit" 
kCj kc. Also the rule published by the Montreal 
Judges (not printed) of date 30th September, 
1870 : — " It is ordered that no contested case 
shall in Axture be placed upon the Role de droit, 
for final hearing, nor the inscription received 
by the Prothonotary of the Court, until the 
enquite in such case be declared closed, and 
that the inscription on the merits be lodged in 
the Prothonotary 's office at least forty-eight 
hours before the day fixed for such final hearing, 
to afford time to the Prothonotary to examine 
and complete the record before it is placed upon 
the Role for such hearing, and the Prothonotary 
shall not put any case on the Role for hearng 
on the merits until the record is complete." 
The proceedings showed that tlie plaintiff bad 
closed his case in chief ; so had the defendant. 
Then, in June last, plaintiff examined two 
witnesses in rebuttal. The case had been on 
the enqtUte roll. Then plaintiff notified de- 
fendant that he had closed his enquSte, and 
forthwith inscribed the case for hearing on the 
merits. The plaintiff had no power of removing 
the case from the Eftquele roll without the 
consent of the defendant, unless the Enquite 
had been formally closed by order of the Judge 
at Enquite sittings. Defendant should have 
had an opportunity of sur-rebnttal, or ex- 
amining the plaintiff on faiu et articles. 

L. H. Davidson, e contra: — Defendant did 
not say that he wished for sur-rebuttal or/aita 
et articlee. 

ToRBANCi, J., after taking time to consider, 
granted the motion. 

Davidson & Cushing for plaintiff. 

Macrae, Q.C., for defendant. 



Bachand v. Bisson, and Trddiau, T.S. 
Procedure — Attorney — Disavowal — When gar- 
nishee becomes a party to the cause. 
ToRBANCB, J. This case is before the Court 
as well on the merits of the intervention of 
Leonard Bisson, as on the motion of the inter- 
vener to reject a paper styled declaration filed 
by the tiers saisi on 11th December, 1878, de- 



claring that he had not authorised liessre. 
Mousseau, Chapleau ft Archambault to give a 
consent that the intervention be held to have 
been duly served upon him. These gentlemen 
appeared for the garnishee on the 18th April, 

1878, and the motion gives, among other 
reasons, that the garnishee does not disavow 
this appearance, and, moreover, has taken no 
further action in the matter, contrary to C C. P. 
196, which requires him without delay to 
present a petition to the Court praying that his 
disavowal be declared valid. As to the declar- 
ation of his advocates made on the 16th June, 

1879, recalling their consent, the Court holds 
that this revocation has no validity until per- 
mitted by the Court, after notice to all 
concerned. The motion oi the intervener is 
therefore granted. 

As to the demand for judgment on the merits 
of the intervention, the Court has difficulty in 
listening to it on the ground that the judgment 
was already given on the 17th June, 1878. It 
is true that this judgment was taken to review, 
and the Court of Review refiised to pronounce 
upon it, on the ground that the intervention 
had not been served upon all parties after its 
allowance. As a matter of fiict, I desire t^^^ 
know whether there were any parties in the 
case when it was filed on the 8th April, 1878, 
to whom notice was not given by its service 
upon them. The only parties then in the cause 
Were the plaintiff and the defendant. I do not 
consider the garnishee to have been then a 
party in the cause. He did not become a party 
till his declaration was contested on the 25th 
April, 1878. If my impression be well founded, 
the judgment of the 17th June, 1878, preserves 
its effect, notwithstanding C. C. P. 157, which 
requires the intervention to be served upon the 
parties to the cause — and that otherwise it has 
no effect, for, as I have said, it appears to me 
that the tiers saisi was not then a party. 

Doutre ^ Co., for plaintiff. 

A. 4l'*W. Robertson, for intervener. 



In re Rolland et al, insolvents ; Sbvhour, 

claimant, and Smith, contesting. 

Composition — Debt revives where composition is not 

paid. 

ToRRANCB, J. The con testant lays stress upon 

the fact that there being a composition, the 

claim of Seymour should be reduced to the 
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•mount payable under the composition. The 
Court takes the view that the debt reviTes when 
the composition is not paid. Contestation of 
claim overruled, and claim maintained with 
costs. 

In re Staffobd et al., insolvents, Hbhdbrson, 

claimant, and DablinO) contesting. 
SetUement by notes taken as cash — Rebate allowed 
at settlement. 
ToBBANOB, J. The contestation is on the 
claim of Henderson. The evidence shows a 
settlement by three notes, when a discount was 
allowed, 10 per cent, being deducted three 
times over. As the Court reads the evidence, 
the notes were considered as cash. They were 
not paid, and the claimant now claims for the 
credit price of the goods. This cannot be 
allowed, seeing the settlement which had been 
made. The contestation must be allowed for 
the items in question, amounting to $373.93. 



PowBLL V. JoNis et al. 

Action by partner for account — Custody of books 

and papers. 

This was an action to account. The plaintiff 
alleged a partnership to have existed between 
him and the defendants, Jones and Hamilton 
and one Mcintosh, to carry on the business of 
mining phosphate of lime, and trade therein. 

The defendants pleaded that the partnership 
in question had depended upon one essential 
condition never fulfilled by plaintiff, that he 
should advance $800, which he never did ; that 
plaintiff on his part as such partner should 
render an account, having in his possession the 
books and papers of said partnership, and can- 
not without doing so demand an account from 
defendants, and further, plaintiff cannot ar- 
bitnrily and of his own will fix upon the 15th 
July, 1877, as the date of the dissolution of the 
partnership between them. The defendants 
farther under reserve tendered an account. 

ToRRANOB, J. I find a partnership proved as 
alleged, and it will be for the plaintiff, if he 
does not accept the account tendered by de- 
fendants, to contest it in the usual way. 

PaUiser ^ Knapp for plaintiff. 

Doherty 4" Doherty for defendant Jones. 

Maemaster, HaU ^ Oreenshields for defendant 
Hamilton. 



Mallbttb v. Guat. 

Action for verbal slander — Character of proof 

required. 

Torrancb, J. This is an action of damages for 
Blander about 7th January last, in calling plain- 
tiff <* Maudit voleur k 6tre envoyc au diable." 
These are hard actions, and the Court must be 
perfectly satisfied that the plaintiff has a well 
founded grievance. The evidence in support 
of the charge is that of a sister and two 
brothers Poissant, at whose house defendant 
paid a visit. When he did so, they were 
incensed against plaintiff, cc»mplaining to de- 
fendant that plaintiff was making one of them 
pay a debt he did not owe. One witness, 
Stanislas Poissaiit, after a great deal of pressing, 
admits that defendant said tha^ if plaintiff was 
extorting a debt which they did not owe, he 
must be a voleurj or that It would take a thief 
to do so. These witnesses are now actuated by 
the strongest animosity to the defendant. The 
latter was in their house when the remarks are 
said to have been made, and they say that they 
were diligent in repeating to every one what 
defendant on that occasion said. The sister 
signs her name, but the brothers cannot sign 
theirs. I am not clear that any case is made 
out. There are no other witnesses against the 
defendant, and the action is dismissed. 

Douire ^ Co., for plaintiff. 

Loranger j* Co., for defendant. 



CODRT OP REVIEW. 

MoNTRBAL, Sept. 24, 1879. 
Maokat, Rainvillb, Papinbau, JJ. 

Hbritablb Sbcdbitibs and Mortqagb Associa- 
tion V. Racinb. 
Judgment in chambers ordering appointment qf a 
sequestrator — Review from such judgment. 
Mowis^ for the plaintiffs, moved that the 
inscription of this cause be discharged. The 
defendant had inscribed in review from the 
order in vacation made by his Honor Johnson, 
J., appointing a sequestrator. (See ante^ p. 287) 
No review could be had upon such order. It 
had been held unanimously by the Court of 
Queen's Bench in Blanehard j* Millery 16 Jurist, 
p. 80, that an appeal does not lie from a Judg- 
ment or order of a judge given in vacation 
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appointing a 9iquutre, and by 34 Vict., c. 4 
(^.), amending 494 C.C.P,a review is only 
allowed upon judgments from which an appeal 
lies. 

The Court rejected the motion, Mackay, J., 
dissenting. 

John L. Morris for plaintiffs. 

//. Forget and E. U. PieM, Q.C.j for defendant. 



STATUTES OF QUEBEC, 1879. 

(▲88B1CBLY BILL NO. 90.) 

[Mr. Wurteie. M.P.P. 
An Act respecting the Voluntary Winding-up 
of Joint Stock Companies. 
Her Majesty, ftc, enacts as follows : 

1. Any Joint Stock Company incorporated by 
Letters Patent, issued under " The Joint Stock 
Companies Incorporation Act" (31 Vict., chap. 
26), or to which "■ The Joint Stock Companies 
General Clauses Act" (31 Vict., chap. 24) 
applies, may be wound up voluntarily, whenever 
the directors shall deem it expedient that the 
Company shall be dissolved. 

2. The directors shall thereupon convene a 
general meeting of the^shareholders, mentioning 
in the notice that the dissolution of the Com- 
pany will be proposed at such meeting. 

3. The resolution of the directors, declaring 
it to be expedient that the Company should be 
wound up voluntarily, shall be submitted to the 
general meeting of the shareholders, and if such 
meeting pass, by a majority representing not 
less than two-thirds of the stock, a resolution 
that the Company shall be wound up voluntarily 
and dissolved, then the Company shall forth- 
with subsist and carry on business for the 
purpose only of winding up its affairs. 

4. The corporate state and corporate powers 
of the Company, shall contiuue until its affairs 
are wound up. 

6. At the general meeting a liquidator or 
liquidators shall be appointed for the purpose 
of winding up the afEiurs of the Company and 
of distributing its assets ; and thereupon the 
board of directors shall cease to exist. 

6. If any vacancy occurs in the ofSce of 
liquidator by death, resignation or otherwise, 
the Company may, in general meeting, fill up 
such vacancy ; and such general meeting may 



be convened by the continuing liquidator or 
liquidators, or by any shareholder. The Com- 
pany may also, in general meeting convened 
by any three shareholders, on notice mentioning 
that the removal of the liquidators or of any 
liquidator will be proposed, remove such liquid- 
ator or liquidators, and appoint another or others 
in his or their place. 

7. In de&ult, at any time, of the shareholden 
appointing or replacing a liquidator or liquid- 
ators, any Judge of the Superior ('.ourt in the 
district where the Company has its chief oflce 
or principal place of business, may, on applica- 
tion of a shareholder, after a de&ult of fifteen 
days, appoint a liquidator or liquidators. 

The Judge may also, on due cause shown, 
remove any liquidator ; and he may, after a 
defoult of fifteen days, on the part of the share- 
holders to do so, appoint another. 

8. Notice of the resolution passed by the 
shareholders for the winding up and dissolution 
of the Company shall be registered forthwith 
in the of&ce of the Prothonotary of the Superior 
Court for the district, and in the Registry 
Office for the Registration Division, in which 
the Company has its chief office or principal 
place of business ; and notice thereof shall also 
be given to the Provincial Secretary, and be 
published by him in the Quebec Official Gazette. 

9. The liquidator or liquidators shall take 
into his or their custody, and under his or 
their control, all the assets of the Company, and 
shall have power, subject however to such 
limitations as may be determined by the reso- 
lution of the shareholders for the dissolution of 
the Company, to do the following things : 

I. To bring or defend any action or other 
judicial proceeding in the name and on behalf 
of the Company ; 

II. To carry on the business of the Company, 
so fiar as may be necessary for the beneficial 
winding up of the same, and to collect all 
moneys due to it ; 

III. To sell the moveable and immoveable 
property of the Company, by public auction or 
private contract, and either in block or in 
parcels, provided, at a general meeting of the 
shareholders, the majority shall have given 
their assent to a sale in block ] 

IV. To execute, in the name and on behalf of 
the Company, all deeds, acquittances, receipts, 
and other documents ; 
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V. To draw, accept, make or endorse bills of 
exchange or promissory notes in the name and 
on behalf of the Company ; and to raise upon 
the security of the assets of the Company, from 
time to time, any requisite «ums of money ; and 

VI. To do and execute all such other act« 
and things as may be neccsMiry for winding up 
the afihirs of the Company and distributing its 
assets, including the power to compromise, at 
discretion, all claims and rights appertaining to 
the Company. 

10. When seTeral liquidators are appointed, 
their powers may be validly exercised by the 
majority of them. 

11. The liquidator or liquidators shall first 
pay the debts of the Company, and the costs, 
charges and expenses of winding it up, and 
shall afterwards distribute the balance of the 
proceeds of the assets among the shareholders 
according to their rights and interest in the 
Company. 

12. The liquidator or liquidators shall re- 
cover and collect unpaid calls, in full or 
proportionately as the case mny require, from 
shareholders in default, should he or they deem 
it necessary ; but in case of the non-collection 
in whole or in part of such unpaid calls, the 
shareholders In default shall only rank in the 
distribution when those who have paid more 
shall have been ranked for the i xcess so paid 
by them. 

13. The shareholderK shall d* t«rmine the 
remuneration of the liquidator or liquidators; 
Mnd also whether or not he or they Hhall give 
security for his or their administration, specify, 
ing when security is to be given the amount 
thereof. 

14. In the event of the winding up continuing 
for more than one year, the liquidator or liquid- 
ators shall call a general meeting of t tie share- 
holders, at the end of the first year, and at the 
end of each Kucceeding year, or as soon there- 
after as may be convenient; and he or they 
shall lay Ix'fore such meetings an account, 
showing his t>r their acts and dealings, and the 
manner in which the operations for the winding 
up have beeu conducted during the preceding 
year. 

15. As soon as the affairs of the Company 
are fully wound up, the liquidator or liquidators 
shall make up an account showing the cash on 
band at the date on which the Company was 



placed in liquidation, the property of the Com- 
pany disposed of, the amounts realised, the 
sums paid, and generally the manner in which 
such winding up has been conducted, and, 
shall attest the same before a Justice of the 
Peace ; and thereupon, he or they shall call a 
general meeting of the Company for the pur- 
pose of laying such account before the share- 
holders and of having the same confirmed. 

16. The liquidator or liquidators shall make 
a return to the Provincial Secretary of such 
meeting having been held, and also of such 
meetiuK having confirmed the account showing 
the manner in which the winding up has been 
conducted. The Provincial Secretary shall 
cause such return to be registered in the 
registers of the Province ; and forthwith on the 
registration thereof the Company shall be dis- 
solved. 

17. The Provincial Secretary shall, without 
delay, publish a notice of the dissolution of the 
Company in the Quebec Official Gazette ; and 
the liquidator or liquidators shall also forthwith 
register a notice of the dissolution in the office 
of the Piothonotary of the Superior Court for 
the district, and in the registry office for the 
registration division, in which the Company 
has its chief office or principal place of business. 

18. Within thirty days after the date of the 
dissolution of the Company, the liquidator or 
liquidators shall deposit with the Treasurer of 
the Province the amount of all debts and of all 
dividends which may then be unclaimed and 
unpaid, with a statemont thereof attested before 
a Justice of the Peace ; and the money so 
deposited, shall be treated as a deposit under 
the Act respecting judicial and other deposits 
(35 Yict., Chap. 5), and when claimed shall be 
paid over to the person or persons entitled 
thereto. 

19. Within the same period of thirty days, 
the liquidator or liquidators shall deposit the 
books, accounts and documents of the Company, 
and also the sworn account submitted to the 
shareholders and confirmed by them, showing 
the manner in which the winding up has been 
conducted, and a duplicate of the sworn state- 
ment of the moneys deposited with the Treasurer 
of the Province, in the office of the Prothonotary 
of the Superior Court for the district in which 
the Company had its chief office or principal 
place of business. 
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20. If the liquidator or liquidators neglect to 
deposit the moneys with the Treasurer of the 
Province, or to deposit the books, accounts and 
documents as provided in Sections 18 and 19i 
he or they, severally, shall be liable to a penalty 
not exceeding ten dollars for every day during 
which he or they are in default. 

21. Liquidators shall be bound to render their 
account and to pay over the moneys for which 
they are accountable under the same obligations 
and penalties as a curator to the property of a 
dissolved corporation under the Civil Code and 
the Code of Civil Procedure. 

22. Articles 368, 372 and 373 of the Civil 
Code are modified in the particulars contained 
in this Act. 

23. This Act shall havdVorce and effect from 
the day of its sanction. 

ASSBMBLT BILL NO. 33. 

[Mr. Loraoffer, M. P. P. 
An act respecting the sale of immoveables 

within the limits of the Parish of Montreal. 

Whereas in accordance with continued 
custom, lands and properties situated outside 
of the limits of the City of Montreal, but 
within the limits of the late Parish of Montreal, 
whenever they were seized by the sheriff of the 
District of Montreal, have always been sold at 
the office of the said sheriff in the City of 
Montreal, being considered as situated within 
the banlieue of the said city ; and whereas this 
practice still continues up 1o the present day •. 

Whereas, moreover, the sub-division of the 
late parish of Montreal into new parishes and 
the erection of new municipalities within the 
said limits, has raised questions as to the 
validity of sales so made as aforesaid; and 
whereas it is expedient to remove all doubts as 
to the validity of such sales, and as to the 
legality of the many deeds of sale which have 
been granted in consequence thereof ; There- 
fore Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts as 
follows : 

1. All sales of property situate either within 
the limits of the city of Montreal or without 
the same, but within the limits of the late 
parish of Montreal, and considered by the 
Sheriff of Montreal as being within the limits 
of the banlieue of Montreal, have always been 
legally made at the office of the Sheriff of 



Montreal, in the city of Montreal, notwith- 
standing the erection of the said new parishes, 
and the erection of the said new mnnicipalitiea 
within the said limits, and the lands and pro- 
perties so situated shall in future, continue to 
be sold at the said sheriff 's office, notwith- 
standing any such erection of parishes or 
municipalities already made or which may be 
made after the passing of this act. 

2. The present act shall not apply to any 
proceedings taken to set aside any sheriff's sale 
now pending, which shall be decided and ad- 
judicated upon as if the present act had not 
been passed. 

3. The sale of properties within the aforesaid 
limits which have, until this day, been publicly 
announced to take place at the church doors of 
certain of the said new parishes, may legally 
be made at such church doors. 

4. This act shall come into force on the day 
of its sanction. 

AS8XMBLT BILL NO. 32. 

f3ir. Mathiea. M.P.»>. 
An act to authorize municipal corporations to 

use the sinking fund, which they are obliged 

to invest, for the redemption of bonds issued 

by them. 

Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts as 
follows : 

1. Whenever a municipal corporation of a 
city, town, village or any other municipality, 
shall have contracted a loan, with respect to 
which it is bound to invest a sinking ftind, it 
may use such sinking fund for the purpose of 
redeeming the bonds issued by it for such loan ; 
provided that the interest on the debentures so 
redeemed, shall in future, be employed in the 
same manner as the sinking fund. 

2. This act shall apply to loans already made 
by the said municipalities, provided there be 
no stipulation, in connection therewith, as to 
the manner in which such sinking fund is to 
be invested. 



GENERAL NOTES. 
— The Iiondon Law Times says : " It is curious 
that there should be no Statute of Limitations 
as to the time in which proceedings may be 
taken to < upset * a will." 
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NONSUIT. 

A point of some interest was presented in the 
case of Bain v. WhUe, noted in the present 
issne. The action was one brought against the 
publishers of the OazeUe, complaining of the 
insertion of a letter written and signed by the 
assignee of an insolvent firm in whose service 
plaintifif had been employed as clerk. A day 
had been fixed for a jury trial, but the plaintiff 
not appearing (through an alleged mistake of 
his attorney as to the hour appointed for the 
trial) he had been nonsuited under C. C. P. 394, 
395. The plaintiff, desiring to obtain relief 
from this judgment of nonsuit, applied to the 
Court of Review to be allowed to go to trial 
again. 

The jurisdiction of the Superior Court sitting 
in reyiew, with reference to jury trials, is con- 
ferred by 34 Vic. (Que,) c. 4, s. 10, which 
amends Art 494 C. C. P. The section reads as 
follows : *< The judges of the Superior Court, at 
** their sittings in review, shall also have ez- 
« elusive original jurisdiction to hear and 
** determine all motions for judgment upon a 
« verdict, or for new trial, or for judgment mm 
« obdarUe veredicto^ or in arrest of judgment." 

The question was whether the jurisdiction of 
the Court sitting in review was not restricted 
to the four cases mentioned, and whether the 
Court was not therefore precluded from taking 
cognimnce of an application where there had 
been no trial at all, and the plaintiff was simply 
seeking to be relieved from the cousequences 
of an alleged mistake. The majority of the 
Court adopted the view that the case was not 
one in which it had jurisdiction, and the plain- 
tiff was, therefore, referred to the Practice 
division of the Superior Court to make his 
^plication there. 



REPORTS OF EXPERTS. 

Two recent decisions with reference to re- 
ports of experts — one by the Superior Court 
and the other by the Court of Queen's Bench in 



appeal — are worthy of attention. In the first, 
CharUeloup v. Dominion Oilcloth Co.^ <^f^} P- ^^^i 
the question was whether the delay to file a 
report of experts was fatal. Art. 337 C C. P. 
says : " The report of the experts must be made 
« on or before the day fixed by the Court." Do 
these words mean that the reporii cannot be 
made after the day fixed? The Court has 
answered the question in the negative, and 
holds that the delay may be extended on appli- 
cation, even when the application is not made 
until the original delay has actually expired. 

The second decision, ScoU i PayeUey noted 
in this number, suggests some of the points of 
difference between a report of experts and an 
award of arbitrators. The former merely 
instructs the Court as to the matters specially 
referred to them, but the Judge is not bound to 
adopt their opinion. It was held in appeal 
that where the order of reference does not 
compribe all the matters in issue between the 
parties, the latter are not precluded from going 
to proof as to matters in issue which were not 
included in the reference. 



INTERNATIONAL LAW. 

Sir Robert Phi Hi more, in his inaugural address 
at the recent Conference on International Law, 
does not despair of the attainment of the objects 
of the Association. The '< violence, oppression, 
and sword-law," which, to borrow Milton's 
language, had prevailed in part of Europe 
during th«) last quarter of a century ought not^ 
he said, to shake their reliance on the true 
principles of international law. There always 
had been and always would be a class of persons 
who derided the notion of international law, 
and who held in contempt the position that a 
moral principle lay at its root. Their objections 
were as old as the v were shallow. The objectors 
left untouched the ftict that there was, after all, 
a law to which States in peace and war appealed 
for the justification -of their acts ; that there 
were customs and usages generally recognised ; 
that there were writers whose expositions of 
that law had been stamped as impartial and 
just by the great family of States ; that they 
were only slighted by those upon whose crimes 
they had by anticipation passed sentence ; that 
municipal as well as international law was often 
evaded and trampled down, but existed never- 
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theless; and that States could not without 
danger, as well as disgrace, depart in practice 
from doctrines which they had professed in 
theory to be the guide of their relations with 
the commonwealth of Christendom. The pre- 
cedents of crime no more disproved the exist- 
ence of international than of civil law. The 
necessity of justice to the existence of society 
was not denied, but was not more obvious than 
the necessity of justice to the intercourse of 
States. It clearly concerned the general 
interest of humanity and the administration of 
justice that, so far as possible, the rights 
acquired by individuals should be governed by 
the same principles when they were brought 
under the consideration of the legislation or 
judicature of different States. Having pointed 
out the distinctions to be observed in treating 
of international comity and international law, 
he proceeded to insist that the jut gentium^ like 
the jttt inter gerUet^ was built upon the hypo- 
thesis of a common law for a commonwealth of 
States. To treat the foreigner and the native as 
entitled to a like measure of justice bad become 
the manifest interest, as it had ever been the 
clear duty, of States. Glancing at certain ex- 
ceptional restrictions, of a political, moral 
and religious character, which limited in a 
commonwealth of States the application of the 
principle of a common law, he said this branch 
of jurisprudence had been and was being 
scientifically developed by judges and by 
jurists, and it was matter for rejoicing that it 
had escaped the Procrustean treatment of 
positive legislation, and had been allowed to 
grow to its foir proportions under the influence 
of that science which worked out of conscience, 
reason and experience the great problem of 
civil justice. A code of international law, if it 
was ever to be effected, must be, ^ not the hasty 
product of a day, but the well-ripened fruit of 
wise delay." 



Mr. Irving Bbowni, who has been a con- 
tributor to the Albany Law Journal since its 
commencement, has succeeded the late Mr. 
Thompson in the editorial management of that 
journal. Mr. Browne has also assumed the 
editorship of the American Reports. We are 
pleased that these important publications have 
fallen into good hands. Mr. Broiine is the 
author of »* Short Studies of Great Lawyers," 
noticed in Vol. I of the Legal News, p. 372. 



NOTES OF CASSS. 



COURT OF REVIEW. 

MoNTBBAL, Sept. 30, 1879. 
Johnson, Rajnvillk, Papineau, JJ. 

[From S. C. Montreal. 
Bain v. Wmn et al. 
Jury Trial^NonsuU — Motion for new trial— Jw- 
iedietion qf Court qf Review under 34 Viet, 
c. 4, 8. 10. 

Johnson, J. This is a case where the authority 
of three Judges of the Superior Court is invoked 
under the 34 Vic, c. 4, amending Art. 494 of 
the Code of Procedure. It is a case in which a 
trial by jury was ordered, and the day fixed 
was the 6th of June, and on that day the Court 
was opened, and the parties being called, the 
defendants appeared, but the plaintiff did not. 
The defendants thereupon did not get a defoult 
recorded against the plaintiff, upon which, if it 
had been recorded, he might have been non- 
suited at once under Art. 394, C. P. ; but it 
seems to have been taken for granted that the 
case was to go on, for, notwithstanding the 
plaintiff's absence, the jurors were called, and 
were about to be sworn, when the learned 
Judge ordered the plaintiff to be again called, 
which was done, but he failed again to appear. 
The case, even after this, stiil seems to have 
been treated as one in which the parties were 
present and ready to proceed ; for the jury were 
actually sworn, and, of course, they conld only 
be sworn to try issues between parties there pre- 
sent, according to the practice, either by them- 
selves or their counsel ; but after swearing the 
jury to try the issues in the case (which pre- 
supposes the presence of the parties), a person 
said to be the plaintiff came into Court, and left 
at once. The defendants declared they were 
ready to proceed ; and thereupon the jury being 
in the box, and already sworn to try the issue, 
the plaintiff was a third time called, and on his 
failing to appear this time, the Judge gave 
judgment of non-suit with costs against him, 
eauf d ee pourvoir. The plaintiff now moves us 
to set aside this judgment or order, and to let 
him go to trial again, on the ground that he 
was present in reality, and only momentarily 
went out of the room to look for his counsel 
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and his witness, and therefore that he was 
non-«Qited by mistake. This is, therefore, not 
the ordinary motion for a new trial after 
Yerdict, and the other groands assigned, apart 
from the alleged mistake, need not be noticed, 
as they would apply only to a case where it 
should be sought to set aside a verdict, and 
have a case tried over again after it had already 
been heard and determined by a jury. It is a 
motion to set aside the order of the Judge and 
not the verdict of the jury, and to get a trial, 
or go to trial anew, because on the first occasion 
the plaintiff was prevented from getting his 
case tried at all by the order of non-guU^ which 
he says was made erroneously. For the defend- 
ant it was argued that we liave no jurisdiction, 
because this is not a motion for a new trial 
properly so called, or such as this Court can 
hear by law, and there is no inscription in 
review. The law amending the 494th article 
of the Code (34 Yic, c. 4, sec. 10) and which 
gives jurisdiction in some matters of this nature, 
gives us an original jurisdiction, and not a 
Jurisdiction as a Court of review. The words 
are : « The Judge* qf the Superior Court, at their 
*< tiUings in revieWj shall aUo have exclueive 
<* original Juriidieiion to hear and determine all 
<< motions for judgment upon a verdict, or for 
<< new trial, or for judgment non obetanU vere- 
" dictOf or in arrest of judgment, in cases in 
« the Superior Court, in the Districts of Quebec 
^ and Montreal." I say this is an original 
jurisdiction that is given in the specific cases 
mentioned in this section. Whether the pre- 
sent motion is one of those specific cases is 
another thing ; and undoubtedly it is not one 
of the four cases mentioned expressly by name. 
Therefore if the Superior Court has jurisdiction 
at all, ft must be an original jurisdiction not 
expressly conferred by the article or the 1 0th 
section of the Act, but one originally belonging 
to the Court, and not taken away by the recent 
legislation. In either case it would be by 
motion that the relief would be asked, and not 
by inscription in review, for it is not as a Court 
of review, but as a Court of original jurisdiction 
specially constituted for four classes of cases that 
this motion comes before us. But it does not 
follow because the power has not been conferred 
on us by the 10th section, and has not been 
taken away from the Superior Court, which 
still, therefore, has a power originally belonging | 



to it, that the power can be exercised by the 
three Judges, at their sittings in review, who 
have only had power given them in the four 
cases mentioned, and not in the present one. 

We abstain, therefore, from noticing the 
particular grounds or merits of this application, 
further than we have been obliged to do in 
order to show the nature of the application, 
and we decline to entertain the motion for the 
reasons I have mentioned. The Superior C'ourt 
is still, no doubt) vested, in virtue of the 25th 
of the King and the succeeding statutes under 
which trials by Jury in civil cases can be had, 
with its ordinary jurisdiction over all the 
necessary incidents of that mode of trial : but 
this one is not one of the four in which exclu- 
sive power has been given to the three Judges 
sitting here. We may say, perhaps, that we 
regret the want of power to interfere in the pre- 
sent instance, because we see, on looking at the 
point in the English books of practice, that it 
is one of those cases with which the Court con- 
stantly deals in England by granting such a 
motion as this, and setting aside a non-suit, 
where there has been a mistake, and consequent 
injustice, as is alleged here. In Arch hold's 
Practice, 1 vol., p. 212, we find : "If the Judge 
at nisi priut non-suit the plaintiff through mis- 
take, the Court will, on application, set aside 
the non-suit." The plaintiff must, however, be 
left to his recourse liefore the Practice Court. 
We have no power given us to deal with the 
case here. 

Take nothing by motion, Rainville, J., dis- 
senting. 

Fagnuelo ^ Co., for plaintiff. 

MacfnasteTj Hall ^ OreeMhieldSj for defendants. 

W. H. Kerr, Q.C, counsel. 



ToRRAHCi, Raihvillk, Jbtt6, JJ. 

[From C. G. Riohelien. 
Thiroux v. Blamchard. 

Le9»or and Leeeee — Form <^ action tphere tenant 
hat abandoned the premisee. 
This was an appeal from a judgment of the 
Circuit Court at Sorel, District of Richelieu. 
The plaintiff set out a lease to the defendant of 
premises for a rent of $100 for a year beginning 
1st August, 1878, payable monthly at the end 
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of every month ; that defendant took possession 
and remained in possession till 10th October, 
when he removed his famiture to another house 
(described), leaving nothing to answer for the 
rent due and to become due ; tliat plaintiff by 
the act of the defendant suffered damages to 
amount of the rent ; that defendant had paid 
nothing from the day he took possession ; that 
the furniture removed was the security of plain- 
tiff for the rent, and he was entitled to sue out 
a writ of taisie gagftrie. He accordingly prayed 
that the writ might issue and that defendant 
might be condemned to pay to plaintiff said 
sum of $100, part for rent accrued to this day 
(15th October, 1878), and the balance for 
damages, kc. The defendant met this action 
by a variety of pleas, 1st. general issue; 2nd, 
that the premises are uninhabitable and he was 
Justified in leaving; 3rd. that plaintiff had 
again taken possession of the premises, having 
acquiesced in the abandonment by defendant, 
and defendant had paid out in improvements 
more than the rent accrued, and plaintiff ac- 
quiesced in the improvements and adopted 
them, and defendant owes nothing. 

ToRBANOK, J. The parties are agreed that 
the case was tried without a written enqueUj 
but defendant says that the judgment rendered 
is ultra petita. The judgment found that de- 
fendant had paid to the amount of $20.98, 
leaving only $79.02 due for the month of 
October and subsequent months, tor which the 
taitie gagerie was held good with costs of action 
as instituted. I see no inconsistency between 
this judgment which is merely conservatory, 
and the demand of plaintiff for damages to 
which plaintiff was entitled by his tenant not 
fulfilling the agreement between them. The 
precise amount to be paid is hereafter to be 
settled. The judgment did not go as fi&r as 
asked, but it preserved plaintiff's rights as to 
future rent accruing from 1st October, 1878. 
Perhaps the judgment might have gone farther 
for plaintiff, but defendant does not complain 
of that, but he complains that the action was 
not wholly dismissed. The judgment should 
stand as entirely equitable. As to the costs 
awarded, they were in the discretion of the 
Court. 

BrwMHau for plaintiff. 

Oermain for defendant. 



SUPERIOB COUBT. 

MoMTiuuL, Sept. 30, 1879. 
MoDoDGALL et al. v. Habmburobb. 
Leoie — Repairs neentUated by Fire m the Uated 
' premitet-^IAabiUty <tf tenant. 
JoHRBON, J. The action is by a landlord 
against his tenant, for the recovery of rent^ and 
also for damages for the partial destmction of 
the premises by fire ; and since the return two 
more quarters have b(x:ome due, and have been 
added to the demand. The plea admits the 
lease and the occupation, without, however, 
admitting the duration of ft to the extent 
alleged by plaintiff, which was up to May, 1880, 
but is only admitted up to May, 1879r That, 
however, makes no difference, as the rent ac^ 
tually due at the time the action was brought 
was only to 1st May, 1879, and the issue 
between the parties is on other grounds. The 
plaintiffs, after setting up the lease and occu- 
pation and the partial destruction throngh the 
defendant's negligence, further alleged that the 
tenant had abandoned the premises on the dth 
of December, 1878, and took process of eaim 
gagerie par droit de suite ; and the defendant to this 
part of the case answers that the fire was purely 
accidental, and that he was obliged to leave 
because the place became untenantable, and 
that he gave his landlord due notice of all this, 
and tendered him after action the rent due and 
the costs. The plaintifiis have put in a special 
answer that the injury to the premises was 
slight and temporary. The question is simply 
whether the fire and injury were of such a 
character as to break the lease. The defendant 
has examined witnesses to prove that the 
premises were rendered untenantable, and they 
speak rather strongly to that effect. On the 
plaintiff's side, it is proved that the fire was 
confined to one flat, and the injury done was 
trifling, and immediately repaired. It must 
be observed also that this fire was a thing ibr 
which the law makes the tenant prima /aeie 
responsible; and the lease is not terminated 
under the circumstaiices. Defendant's plea 
dismissed, and judgment for plaintiff, I see by 
the by that there is no tender made as set up 
in the plea. There are no damages proved, and 
judgment only goes for the three quaiters. 
A, ^ IF. BobertMon for the plaintiffs. 
Keller # Co. for the defisndant. 
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MONTUAL, Oct. 6,' 1879. 
Waldbom v. Bbihnan. 
Domicile — What ia neeeuary to efeet a change. 

This case was before the Court on the merits 
of an exception d la forme. The return of the 
hailiff certified that he had served a copy of the 
writ and declaration upon the defendant at his 
domicilei speaking to a grown and reasonable 
person of his fiunilj. The exception alleged 
that at the time of the protended service upon 
the defendant^ he had no domicile in the City 
of Montreal and was residing at Coteau du Lac 
in the district of Montreal, and had his domi- 
cile there. The evidence showed that the de- 
iteidant^s domicile had been at the place of ser- 
vice down to three weeks before, and his fiither 
HVed there, and the service was made upon his 
brother-in-law. It was not proved that the de- 
fendant bad any other domicile. 

ToBRAVoi, J. C. 0. P. 57 requires the service 
to be made either upon the defendant in person, 
or at his domicile, or at the place of his ordin- 
ary residence. The French Code says : « Tons 
exploits seront fiiits k personne ou domicile; 
mais si lliufBrier ne trouve au domicile ni la 
partie, ni aucun de ses parents ou serviteurs, il 
remettra de suite la copie k un volsin." Here 
the service was made on a brother-in-law at 
the old domicile, and would have been un- 
doubtedly a good service in France. By C. C. 
(Can.) 80, << change of domicile is effected by 
actual residence in another place, coupled with 
the intention of the person to make it the seat 
of his principal establishment." No such 
change is proved here. 1 Carr6 k Chauveau, 
408, note (1) : " Au surplus, nous remarquerons 
avec M. Proudhon (Y. Cours de Droit Franks 
1 1, p. 126) que dims le doute sur le change- 
ment de domicile, c'est k celni qui alldgue ce 
changement k en foumir la preuve, parce qu'un 
domicile, celui d'origine ou autre, 6tant av^r6, 
on doit lui conserver tons ses effets, tant qu'il 
n'est pas prouve qu'ils aient M antentis par 
racquisition d'un autre domicile 6galement cer- 
tain." Also, Table G6n6rale de Yilleneuveft 
Gilbert, tom. 2, vo. Domicile, No. 39. " II suffit 
pour la validity de Tassignation, que le domi- 
cile soit apparent. Ainsi, la partie qui a un 
domicile apparent dans le ressort du tribunal 
devant lequel elle a M assignee ne pent pre- 
tendre que I'assignation est nulle, sous le pr6- 



texte qu'elle a son domicile dans un autre lieu." 
Toulouse, 13 JuiUet 1816. Lacoste, No. 66. 
" Celui qui ne quitte son domicile que pour al- 
ler auz arm6es est cens^ Tavoir toujours con- 
8erv6, s'll n'a manifesto I'intention d*en choisir 
un autre. Cest, en consequence, k ce domicile 
d'origine que doivent lui dtre signifi^es toutes 
les assignations k lui donn^es." Toulouse, 7 
Janvier 1813. Chatelain, No. 86-87. « Dans 
les cas oh Pintention de changer de domicile 
doit, k d6faut de declaration expresse, r^sulter 
des circonstances, les juges doivent toujours se 
decider par la prteomption la plus ibvorable k 
la conservation du domicile." Duranton, 1. 1, 
p. 368. 

If we look at the equities, no harm is done 
by holding the service to be good. There is 
evidence that the defendant was endeavouring 
to avoid service of the writ from the unpleasant 
character of the claim brought against him. 
This is his motive in contesting the service. 
The fullest consideration has been given to the 
case by the young advocate who argued it for 
the defendant, and it is no foult of his if the 
fiicts proved prevent him from here gaining his 
point. 

Cruickthank, for plaintiff. 

MeOibboHf for defendant. 



SixAU) V. Marsav. 

Sfander and AMtauU— Criminal proeeeding^^Pun- 
iehment qf AuauU. 

The plaintiff sought to recover from defend- 
ant damages for having on 10th April last, in 
the Court House at Montreal, called him << une 
crasse," "une canaille," <<un maudit voleur," 
« un enfimt de putin," saying « que sa mdre 
etait une putin." 

The plea of the defendant denied any in- 
tention to slander the plaintiff, and said that 
defendant was then under the influence of 
anger, the plaintiff having sued him a few days 
before and caused him useless costs. 

ToRKAJioB, J. There is no doubt that at the 
date in question, when the plaintiff was quietly 
transacting business in the Court House, he was 
suddenly and without warning assaulted by the 
defendant^ who struck him, threw him down, 
and addressed to him words like those men- 
tioned in the declaration. The whole question 
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is as to the amount of damages which should be 
assesse against the defendant His counsel, 
at the argument, called the attention of the 
Court to the fiict that the defendant had been 
condemned in the Police Court for the assault, 
citing 32-33 Vic, c. 20, s. 45, by which a cer- 
tificate or conviction Is a bar to any other 
proceedings, civil or criminal, for the same 
cause. But this has not been pleaded, and 
there is nothing to show that it has any appli- 
cation to the present cause, except an admission 
of record in very general terms of the con- 
viction of the defendant before the Police 
Magistrate for the assault. I personally regret 
that we have not yet made the advance which 
has been made in England, to punish with 
imprisonment without the alternative of a fine. 
The practice of imprisonment in the first 
instance in England has had a most salutary 
and deterrent efiect upon those who would 
otherwise have recourse to personal violence to 
redress their grievances. Section 43 enables 
the magistrate so to act. The court here as- 
sesses the damages at $100, with the usual 
coercive imprisonment if not paid, and costs. 

BiaaiUon for plaintiff. 

ThihauU for defendant. 



Ex parte Kblly, petitioner for certiorari, and 
Bblanger, prosecutor. 

Justices qf the Peace — Jurisdiction — Two Justices 
who differ^ ccdting in a third. 

The petitioner complained of a judgment 
or conviction made against him on the 2l8t 
July, on the complaint of Justinien Belanger 
for damage alleged to be done to the wharf 
of the latter by the barge of petitioner, 
amounting to $10. The proceedings were had 
before Messrs. Lebeau and Madore, J.P., when 
the Court was divided in opinion, and as stated 
in the conviction, Mr. Lebeau was for dismiss- 
ing the complaint, and Mr. Madore for granting 
judgment to plaintiff with costs. The Court 
was then, with the consent of all concerned, 
composed of the same parties and Mr. G. C. 
Tunstall, J. P., when Messrs. Tunstall and 
Madore gave plaintiff judgment with costs 
taxed at $8, and Mr. Lebeau dismissed the 
complaint for want of jurisdiction. 

ToRRANcB, J. No jurisdiction has been 



shown in the justices to try this case. More- 
over, no authority has been shown for the two 
justices differing in opinion ' calling in Mr. 
Tunstall to join them in the hearing. Kerr's 
Magistrates* Acts, 173. The conviction is 
quashed. 

M. M, Tait for petitioner. 

AugS for Justices. 



Ex parte Dubdc, petitioner for cerHorari, and 

City of Mohtbial, prosecutor. 

Assault — Bemonnng windows qf dwelling house in 

winter. 

This was a motion to quash a conviction by 
the Recorder, on the 24th February last, against 
the petitioner on the complaint of Philomdne 
Maher, wife of Joseph Jourdain, for having 
illegally committed an assault on Amanda 
Jourdain, aged 13 years, Euphrasie Jourdain, 
aged 10 years, Rosalie Jourdain, aged 9 years, 
Arthur Jourdain, aged 6 years, Josephine Jour- 
dain, aged 18 months, all children of said 
Philom&ne Maher, in illegally and maliciously 
inflicting upon them a grave corporal Injury, 
namely, in maliciously taking away the 
windows, namely, four windows of a house 
then inhabited by her, the prosecutrix^ with 
her said children, thereby exposing them to all 
the rigour of the cold, and even to death. The 
conviction adjudged the petitioner to pay $25 
and $1.75 costs. There was a similar conviction 
in the same words the same day, with the 
addition that the imprisonment was to count 
from the expiration of another term of imprison- 
ment which the said Julien Jourdain was 
condemned to undergo for another offence of 
which he had this day been found guilty before 
the Court. 

Aug^j for the petitioner, complained : 1 . That 
there had been two convictions for one offence. 

2. That the offence was indictable, and that he 
should have been offered the alternative of a 
trial before another Court, — 32-33 Vic, c. 32, 
ss. 2 and 3. 3. That the alleged offence was 
no offence at all. 

R. Roy^ Q.Cy argued : 1. That there was an 
offence against each person assaulted. 2. That 
the focts alleged constituted an assault ; 32-33 
Vic, cap. 32, s. 2, par. 3 ; Russell on Crimes. 

3. The defendant had his option and made 
option. 
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ToBRAHCi, J. The facta alleged constituted 
an assault. Further, the conviction makes 
express mention of the option. The most 
serious objection is that tlie petitioner might 
appear to have been twice convicted for the 
same offence. I was struck with the objection 
at the argument, but on examining the first 
conviction, it appeared to be perfect in form, 
and the second follows the same form, with the 
important addition that the pecond conviction 
is for a different offence from the first. I think, 
therefore, that the etrtiorari must be quashed in 
both cases, and the petition rejected. 

Aug^ for petitioner. ^ 

H. Roy, Q.C.f for prosecutor. 



COUBT OF QUEEN'S BENCH. 

MoHTRiAL, Sept. 22, 18T9. 
Sir A. A. DoBioN, C. J., Monk, Bamsay, Tesbibb 
k Cboss, JJ. 

Scott et al. (defts. below), Appellants, and 

Paybttb (plff. below), Bespondent. 

Report o/experU — EnquiU may be had on maltera 

not included in the r^erence to experts. 

The action was brought by the respondent to 
recover a balance alleged to be due under a 
contract for building a house. To this the de- 
fendants pleaded that they had a right to retain 
10 per cent, until the work was completed to 
their satisfoction, and further that they had a 
claim for damages for delay in doing the work, 
which damages exceeded the sum due to plain- 
tiff. The case was referred to experts, to en- 
quire whether the building had been construct- 
ed according to the terms of the contract, to 
determine what monies had been paid to plain- 
tiff; and if the building had been accepted by 
the defendants. The experts reported that plain- 
tiff had received the sum of $9,998, as defen- 
dants had alleged. The case was then inscribed 
for enquite, and the plaintiff having dechired his 
enquite closed, the defendants wislied to proceed 
with their enqufte^ but the Court refused to al- 
low any witness to be examined, and the case 
was then decided on the report of experts. 
The defendants appealed from this judgment, 
saying that they had a right to proceed with 
their enquite, notwithstanding the report of 
eipertty because that did not cover all the 
defence. 



Sir A. A. DoBiON, C. J., said the defendants 
alleged damages suffered by delay, and it was 
not clear by the order of the Court whether this 
formed part of the reference. Not a word was 
said about damages. Now, a report of experts 
was not like an award of arbitrators' ; the Court 
was not bound to rely exclusively upon it. 
The Court might or might not adopt the opi- 
nion of the majority. The evidence offered, 
therefore, should not have been excluded. Pos- 
sibly it might not establish that the appellants 
were entitled to any damages. But at present 
there was nothing before the Court but a ques- 
tion of procedure. The judgment must, there- 
fore, be reversed. 

The judgment was as follows : — 

*' Consid^raut que les experts nomm6s en 
cette cause n'ont pas 6t^ charg68 de constater 
si les appelantes avaient souffert des dommages 
ainsi qu'ellcs Tall^guaient dans leur seconde 
exception p^remptoire, et qu'elles avaient le 
dn>it de £ure preuve de ce fait devant la Cour 
nonobstant le rapport des experts ; 

" Et considerant qu'il y a erreur dans le juge- 
ment rendu par la Cour Superieure h Montrtol, 
le 17 Oct. 1877, qui leur adenie le droit de fistire 
cette preuve, ainsi que dans le jugement final 
rendu le 29 Nov. 1877 ; 

« Cette Cour casse et annule les dits deux 
jugements du 17 Oct. 1877, et du 29 Nov. 1877, 
et proc4dant h rendre le jugement que la Cour 
inferieure aurait dfl rendre, met k neant tous les 
procodes qui out eu lieu dans cette cause en 
Cour inferieure depuis le dit jour 17 Oct. 1877, 
et ordonne qu'& la diligence des parties cette 
cause soit de nouveau plac^e sur le role des 
causes pour unqudte et merite, et y dtre proc6- 
d6e & la preuve sur les &its all6g^6s dans la 
seconde exception p^remptoire des appelantes 
et cette Cour condamne,'* (fee. 

Lacoste j* Olohentky, for appellants. 

Doutre j* Doutre, for respondent. 



STATUTES OF QUEBEC, 1879. 

(ASBIHBLV BILL NO. 48.) 

[1 Seotion, Honorable Mr. IrviDo. 
[2 Section, Mr. Wortele, M.P.P. 

An act to amend the Quebec Bailway Act, 1869. 
Her Majesty, by and with the advice and con- 
sent of the Legislature ^of Quebec, enacts as 
follows : 
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1. The 13th Section of the said act ia amend- 
ed by adding the following words at the end 
thereof : " And after the 30 days following the 
general annual meeting of the Shareholders, for 
the election of Directors of the different Co*y8, 
which will occur after the coming Into force of 
this act fixed by the Charter of each Co., it 
shall be the duty of the Board of Directors and 
of the Secretary, to call a general meeting of 
the Shareholders, whenever required so to do 
by a requisition in writing, signed by one or 
more Shareholders, holding at least one half of 
the subscribed Capital Stock of the Company, 
for the transaction of such business as may be 
set forth in the said requisition, which business 
shall be mentioned in the notice calling the 
meeting." 

3. Paragraph two of section twenty of the 
said act is amended by the addition of the words 
following : 

" And in every^train containing more than 
one second class car for the transportation of 
passengers, there shall be one second class car 
in which smoking shall be prohibited, and 
when a train contains only one second class car 
for the transportation of passengers, there shall 
be a part in such car in which smoking shall 
be prohibited." 

(AB81MBLT BILL HO. 68.) 

[Mr. Wurtele M. P. P. 
An act to secure the publicity of seisures 

of real estate. 

Whereas the sale of an immoveable, or the 
constitution of an hypothec upon an immove- 
able, after its seizure, is without effect when such 
seiaure is followed by judicial expropriation ; 
and whereas it is often difficult to ascertain 
whether an immoveable is under seizure or not, 
and whereas the publicity of the seizurv* of 
real estate would increase confidence in trans- 
actions for its alienation and in its hypothe- 
cation ; and whereas it is expedient to provide 
for such publicity of the seizure of real estate 
as will guard from surprise, and benefit landed 
credit : Therefore, Her Majesty, by and with 
the advice and consent of the Legislature of 
Quebec, enacts as follows : 

1. As soon as the sheriff of any district has 
made a seizure of real estate, he shall transmit 
to the registrar of the registration division 
wherein it is situate, a notice thereof; and the 



registrar shall on receipt of such notice, register 
and index the same. 

2. The registrar shall, until the notice of 
seizure is cancelled, mention it in all certificates 
demanded of him, either against the real estate 
described in such notice or against the judg- 
ment debtor upon whom the real estate was 
seized. 

3. When the seizure is followed by judicial 
expropriation, the registration of the notice 
shall be cancelled by the registration of the 
sheriff's deed of sale, and the registrar shall 
make mention thereof in the margin of its 
gntry. 

4. When the seizure is released, the regtstra- 
tion of the notice shall be cancelled by the 
deposit in the registry office, of a certificate es- 
tablishing such release, given by the prothono- 
tary; and mention of the cancellation must 
be made in the maigin of the registry of the 
notice. 

5. When a seizure of real estate Is annulled 
and the judgment creditor is condemned to 
pay the costs thereof the expenses of the can- 
cellation of the notice of seizure shall be at his 
charge. 

6. The prothonotary is bound to deliver to 
any person demanding the same, a certificate 
of the release from seizure of any real estate 
that may appear by the record of the cause in 
which such seizure was made. 

7. The sheriff, registrar and prothonotary 
shall be entitled to such fees for the perfor- 
mance of the duties imposed by this act as may 
be established by order of the lientenantgover- 
nor in council. 

8. The provisions of this act are only 
directory; and the omission to comply with 
them, shall not invalidate the sheriff's sala in 
any cause in which such omission may occur. 

9 This act shall come into force on the day 
of its sanction. 



Board of Notarisb. — ^The semi-annual meet- 
ing of the Board of Notaries for the Province 
of Quebec was held Oct. 1, in the Council 
Chamber of the City Hall, Montreal, at which 
there was a very large attendance. The fol- 
lowing office-bearers were elected to serve 
during the ensuing three years -. — Robert Tmdel, 
Batiscan, President; J. S. Hunter, Montreal, 
Vice-President ; F. J. Durand, Montreal, Trea- 
surer; L. £. Galipeaulty Maskinonge, Syndic; 
J. B. Delage, Secretary at Quebec ; H. A. A. 
Brault, Secretary at Montreal. 
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Vol. II. OCTOBER 18, 18Y9. No. 42. 



. ASSESSMENT ROLLS, 

The two cases oF Baylis *J-" City qf Montreal 
an(T Biuon ^ CUy of Montreal^ decided by the 
Court of Queen's Bench last month, contain 
seveml points of interest. Both of these suits 
had reference to special assessments to defray 
the cost of improvements. In each ca8e, the 
commissioners appointed to assess the cost of 
the improvement on the proprietors benefited 
fiiiled to report within the time prescribed by 
the Court, and in each case the error was held 
to 1)6 fatal to the validity of the report. But in 
BayliM ^ Ciiy of Montreal^ the plaintiff did not 
seek to have the roll set aside, but merely to bo 
reimbursed the siims which he had paid there- 
under. In t^is pretension he was supported 
by the majority of the Court. In the second 
caiie, the plaintiff, after bringing suit to have 
the assessment roll set aside, and to have the 
defendants restrained from proceeding to levy 
the assessment, actually paid the amount, in 
order to withdraw his effects from seizure. 
There remained then only his prayer that the 
roll be set aside, and the majority of the Court 
sustained this demand, the fact of payment 
after suit, in order to be liberated from a seizure, 
being held not to operate to his prejudice in 
any way. 

There was another point of importance in 
the Baylit case. Interest was asked from the 
time the money was paid by Baylis to the city^ 
but the judgment of the Court of appeal only 
allows interest from the date of the institution 
of the action. 



TBE TREATMENT OF PRISONERS ON 
TRIAL. 

In a recent issue (p. 295) we had occasion to 
notice a case in which the rights of accused 
before trial were vindicated, even' to the extent 
of forbidding the photographing of a prisoner 
without his consent. In New South Wales, the 
Legislature ban been considering the treatment 
of prisoners during trial. A motion was made 



in the Legislative Council, to the effect that 
prisoners on trial should not l^e compelled to 
enter a dock, unless there is reason to apprehend 
an escape or interruption of the ordinary con- 
duct of the trial, and that in the opinion of the 
House, prisoners on trial should be at liberty to 
sit or stand, at their option. The motion was 
rejected by a considerable nuijority, only four 
members voting for it, and fifteen against it. 
The London Law Journal treats the motion as 
the fanaticism of philanthropy, and says that 
'< there is no real hardship in an innocent pris- 
" oner being put in the dock. It is the place 
" for all — the innocent, as well as the guilty — 
" to stand during trial. In the dock the pris- 
<< oner is free from crowding or molestation, 
(' and he can see and hear what is going on. It 
<< seems to us ttiat the guilty, and not the inno- 
'< cent, would deem it a hardship to be so placed 
" as to be within view of the judge and jury, 
'< and to fiM^e the witnesses for the prosecntion." 
On the other hand, the Albany Law Journal 
considers' the dock a relic of barbarism, and 
says that in the State of New York prisoners 
are allowed to sit with their counsel. 

As for liberty to sit or stand, that is ukuiilly ' 
granted without difficulty, at the request of 
counsel. We do not know any reason why a 
prisoner should be compelled to stand for several 
hours, or several days ; and certainly, where 
from weakness or other cause, such a position 
would be distressing or injurious to him, it 
would be hard to defend an order that he should 
be kept standing. We do not remember any 
case in which the court refhsed permissioh to 
the prisoner to be seated, on application being 
made. But the other matter discussed by the ' 
New South Wales legislature, it seems to us, is 
one of those grievances which «re almost 
inseparable from the trial itself. If it be a 
hardship that an innocent man should be placed 
in a dock, it is a still greater hardship that he 
should be accused, or that he should be impri- 
soned until his trial takes place. But it is 
certainly desirable, in the majority of cases, that 
the accused should be assigned a position in 
court from which escape is difficult, and where 
he will not be closely hemmed in by the crowd 
of idle spectators who are attracted to such ' 
scenes. It is also desirable, and even necessary, 
that he should be placed so as to have an 
interrupted view, while the jury is being impan- 
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ellod, and alio while the witneeses are giving 
their testimony. His counsel must have ready 
access to him, and confederates and strangers 
must be kept at a distance. These conditions 
can hardly be secured without giving him a 
somewhat elevated position. It is a matter of 
convenience and decorum, and nothing more. 
Whether the place allotted to him be called the 
dock or by any other name is of small impor- 
tance. He is not obliged to go there until a 
trained magistrate, or a grand jury, have found 
that there is a prima Jaeu case against him, and 
it is this, and not the mere position which he 
occupies in the court room, which, it seems 
to us, is the real stigma. With much greater 
reason might it be contended that persons who 
are under accusation should not be sent to Jail 
for safe custody, but be lodged apart from those 
who are undeiyoing sentence of imprisonment. 



NOTES OF GASES. 



COURT OF QUEEN'8 BENCH. 

MoMTRiAL, Sept. 16, 1879. 

Sir A. A. DoBiov, C.J., Monk, Bamsit, Tmnrib 
k Cross, JJ. 

MoNTaiix CoTTOH Co. (opposants beloW), Ap- 
pellants, and CoRPORATioir op thb Towh 
SiXABiRBT OF VALLiTriELD (seizlug party 
in Court below), Respondents. 
Appeal — Froeedure under 970 Mun. Code — Security 
—^uiUficaiion — Amendment qflxmd. 
The respondents moved that the appeal be 
dismissed, 1. Because the judgment was not 
susceptible of appeal. 2. Because the security 
bond was insufficient, said bond being signed 
by one surety only, who had fidled to justify on 
real estate, giving the description and position 
thereof as required by law. 

Bambat, J. The effects of the appellants 
were seised under a warrant from the Mayor of 
the Town Salabeiry of Valleyfield, and being 
nnder the impression that they were not bound 
to pay any taxes at all, they made an opposition, 
under Art. 970 of the Municipal Code : << Tout 
contribuable qui est requis de payer, comme 
taxes municipales on scolaires, une somme plus 
41ev6e qn'elle ne devrait 6tre, est admis & pi aider 
ce frdt par exception & I'encontre de toute 



action ou r6clamation, on par opposition sur 
toute saisie pratiqu^e en vertu de I'art. 962 sur 
ses biens meubles et effets." This oppoaition 
was heard before the Circuit Courts and apon a 
declinatory plea was dismissed. An appeal 
was taken from that judgment, and the re- 
spondent now moved to dismiss the appeal. 
The first ground taken was that i^pellants 
were not within the limits of the Municipal 
Code. The Court cannot examine that question 
until the case comes up on the merits. The 
procording being a proceeding under Art. 970 
of thtj Municipal Code, it was brought before 
the Circuit Court, and vras there dismissed, 
and the question is whether it is appealable or 
not. To take away the appeal it would be 
necessary for the respondents to show us some 
section of a statute or of the Code excluding 
the appeal. Has this been done ? They have 
referred to Art. 1070 Municipal Code ; bat that 
refers only to proceedings << under that title." 
Proceedings under Art. 970 are to be decided 
according to the ordinary rules of procedure of 
the Circuit Court, and these include the rules 
in relation to appeal. 

Then, there is a question as to the amend- 
ment of the bond. There is no doubt that the 
bond is a bad one. The surety states that he 
has real estate, and is solvent, but he has not 
mentioned where the real estate is. It was 
contended that it is too late to renew the 
security. It has been held in some cases that 
the expiration of the delay under 1143 C. P., is 
fatal ; but we think we have a discretion where 
the appeal is a serious one, and the appellants 
will, therefore, have six days to amend the 
bond ; costs against appellants. 

DavidtoUf Monk j- Croee for appellants. 

J. JT. EUioi for respondent; W. Roberiatm^ 
Q,C.f counsel. 



Boss, Atty. Gen. (plff. below), Appellant, and 

MONTRIAL GiTT PaSBINOBR BaILWAT Co. 

(defts. below). Respondents. 
Corporation — Exercise qf atatutory power e — Uk- 
neeeeeary inUiference with the righU qf the 
public and qf adjoining proprietors. 
This was an appeal frt)m the judgment noted 
in Vol. I Legal News, p. 580, dismissing the 
appellant's action. 
Sir A. A. DoBiON, C J., said this was a pro- 
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ceeding in the name of the Attornej-Qeneiali 
to force the City Passenger Railway Company 
to abate a nuisance alleged to exist on the road 
from the Chnrch at Cotean St. Louis to the 
station of the Q., M., 0. & 0. Railway. The 
Company, it was alleged, had abused and ex- 
ceeded their powers, by laying their track too 
near the property of the late Stanley C. Bagg on 
one side, thereby injuring the value of the 
estate. The action had been dismissed by the 
Court below, on the ground that the Company 
were authorized by their Act of incorporation 
to lay their track along the highway, and, 
although they might have done so in a manner 
inconyenient to some of the proprietors ad- 
joining, they had nevertheless acted within the 
scope of the powers conferred upon them by the 
Legislature. The evidence showed that the 
Company had placed their rails on the west 
side of the road, in a manner highly incon- 
venient to the occupiers of Mr. Bagg's property. 
The Company had received a franchise or 
privilege to lay their track along the highway, 
but this gave them the right only to place it on 
the portion of the road used by vehicles, and 
not where foot passengers walked. The fran- 
chise should be used so as to cause the least 
possible inconvenience to the public. The 
trustees of the Turnpike Company had no 
authority to permit the track to be so laid. 
The judgment would, therefore, be reversed, 
and the Company condemned, within thirty 
days, to remove their rails, reserving their right 
to place the rails in the usual manner in the 
centre of the street. 

The judgment was as follows : 

"The Court, etc 

<* Considering that the Company, respondents, 
to wit^ the Montreal City Passenger Railway 
Company, are authorized by their charter, to 
wit, their Act of Incorporation, 24 Vic. cap. 
84, to construct a double or single track iron 
railway, the cars whereof to be drawn by horses 
upon and along any of the streets in the city of 
Montreal which are mentioned in by-law No. 
265 of the Corporation of the city of Montreal, 
and upon and along the highways of the parish 
of Montreal leading into the said streets ; and 
to use and occupy any such parts of said streets 
or highways as may be required for the purpose 
of their railway track, the laying of the rails, 
and the running of their cars and carriages ; 



"And considering that this grant, consti- 
tuting as it does a privilege in favor of the 
Company, whether viewed as a franchise, a 
right of user, un droit tPusoffty or a personal ser- 
vitude, must be exercised according to the 
ordinary mode of using such rights and in such 
manner as to cause the least possible incon- 
venience or injury to the public and to the 
adjoining proprietors in the use of the said 
streets and roads, consistent with the exercise 
of such privilege ; 

t<And considering that it appears by the 
evidence adduced in this cause, that in and 
over that portion of the highway situate in the 
parish of Montreal which is a continuation of 
St. Lawrence Main street of the city of 
Montreal, extending from the place in the said 
highway where it is intersected by St. Louis 
street, to the place where a road leaves the said 
highway opposite and leading to the station of 
the Quebec, Montreal, Ottawa k Western 
Railway, known as the Mile Bnd Station, the 
said Company have placed their track and rails 
on the western side of the said highway, so as 
to encroach upon, encumber and inconvenience 
that portion thereof usually appropriated for 
and used by the public as a footpath for foot 
passengers, and not on that portion thereof used 
for carriages ; 

" And considering that it is in evidence in 
this cause that said placing of said track and 
rails, and the running of cars thereon, adjacent 
and in such near proximity to the properties 
situate on thj westerly side of such highway, 
is injurious and detrimental to said properties, 
and particularly to that of the representatives 
of the late Stanley Clarke Bagg, the relators in 
the present case ; 

" And considering that it is proved in this 
cause that there is ample space for the placing 
of said track and rails upon the said highway, 
to the eastward of the line they now occupy, 
without injury to the proprietors of the adjoin- 
ing properties, and that there was no necessity 
for placinflT them in their present position ; 

"And considering that the trustees of the 
Montreal Turnpike Roads, parties in this cause, 
who have the control of said highway, could 
not by any permission or authority given by 
them, empower or justify the said City Passenger 
Riulway Company in placing their said track 
and rails in the manner they have done, so as 
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. to anuecessadly injure the adjacent propertLes^ 
and to Interfere with the nse of such portion of 
said liighway as is usually devoted to the foot- 
path and the passing of foot passengers ; 

*' Considering, therefore, that there is error in 
the judgment herein rendered hy the Superior 
Court at Montreal on the 30th day of November, 
1878, this Court doth cancel and reverse the said 
judgment, and proceeding to render tlie judg- 
ment which the said Superior Court ought to 
have rendered, doth . order and adjudge that 
within thirty days of the service of this judg- 
ment, the said Montreal City Passenger Railway 
Company do remove and take away their said 
track and rails from the position and locality in 
which they have been so placed on that portion 
of the said highway in the Parish of Montreal, 
being the continuation of St. Lawrence Main 
Street from, &c., &c., reserving to t^e said City 
Passenger Railway their light to place their 
said rails elsewhere upon said highway as to law 
and justice may appertain, and in default of the 
City Passenger Railway conforming to the pre- 
sent judgment within the said delay, it is ordered 
that the said track and rails be removed under 
the authority of. the said Superior Court, at tbej 
cost ax^ charges of the said City , Pfisseugcr 
.Railway^&c." . ; 

DputKe, Branchaud ^ McCordj ff>T Appellant. . 

Abbotlj Taii^ Wotherspoon Sf Abbott^ for Respon- 
dents. 



Montreal, September 22,, ] 879. 
Sir A. A. DoRioN, C J., Monk, Ramsay and| 

Tb8SISR,JJ. 

Bavlis (plaintiff below). Appellant^ and City of 

MoNTiiBAL (defendants below), Respondents. 
Aue»9meni Roll — Commissionera not reporting 

vrithin the time pretcribed by the Court — In- 

terett on money paid unduly. 
The action was brought by the appellant to 
recover from the City of Montreal an amount 
alleged to have been collected from the appellant 
for assessments not legally due, the assessment 
roll under which the payment was exacted being 
alleged to be a nullity. It appeared that com- 
missioners had been appointed for the widening 
of Janvier ^d the prolongation of Drummond 
and Stanley Streets, and they had made an 
assessment roll, fixing the amounts to be levied 



on proprietors benefited hy the. improvement. 
Their report, hpwever, was not made within \he 
delay fixed by the Court. 

The Superior Coprt^ Mackay, J., dismiBsed the 
action (see L^qal News, Vol. I., pp. 62, 78), the 
judgment being as follows : — 

" The Court, etc., 

" Considering that plaintiff has npt proved 
his material allegations of declarati9n ; 

"Considering that to recover the iji^oney. he 
seeks by his declaration, plaintiff had burden to 
prove that it never was due by him, %ud toiio 
this had to prove that the roll called gp page 2 
of his declaration, a pretended aasefsmc^t roll 
distributing, &c., was jrregular, illegal, or null 
and void, that the plaintiff's .declaratiqn,thpQgh 
so charging nullity of the roll referred to, does 
not go into any particulars, or specification of 
how, or why, the roll i§ irregular, illegal, or null 
and void, that in the absfince of the roll it 
cannot be determined what Ulegaliiies, irregu> 
larities or nullities affect it^ and that plaintiff 
had burden to pr. ve them ; as so much condition 
precedent to getting a judgment against defen- 
dants in an action like the present one en r^- 
tUion de Vindd ; that plfuntiff has not made such 
proofs, and therefore non eoniAal that the money 
claimed by hiu« is legally ^ue to him, or that 
there was not cause lawful for the payment by 
plaintiff to deieudants ; 

" Doth , dismiss the plain^ffs actiqn .«&d 
demande with coste." 

Sir A. A. DoRiON, C,J., s^d the Court Jbad 
already decided in the Hubert case,, that a xoll 
produced by the commissioners after the delay 
fixed by the Court was an absolute nui^ty. 
This case was taken to the Pdvy Council,, and 
the judgment was there confirmed. It wna 
objected that the assessment coll was not l>efore 
the Court, but this was not necessary where i^ 
Corporation admitted . th^t there, was , a roll. 
The appellant would be allowed to recover 
what he had paid. There was a difficulty in 
ascertaining the precise amount, and Judgment 
would go for only $1406. 

The judgment was in these tenns : — 

<< Consid^rant. que par ,le rOle, de. cotisaUpn 
mentionn6 dans la declaration de I'appelant, et 
qui a ^id fait par Messrs. Worlpnan, Hasson et 
Benning, pour subvenir nu coi^t. de Pdlaigis^ 
ment de la rue St. Jai^vier ,et la cpntinaa^9n 
des rues Stanley pt Drummond, d«^, la cj|e do 
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on, the j«lgaent being », tolKms :~ 
Conr^ etc.. doth g„,„t acle to phuntiff 
«.da^onti.^„,,„^^,^ 

wd I iu» day of AprU ingjant • 

■ on the merits; considering that plain, 
■•on now Ig only for annulling the 
nt «,„ ta her decWion n,eXntd 

pr^eeding, to connection with the 

j^ngdefe«d«,t'gtroublingplaf„t«r 
t^°7'''«'P">P«^forthef„tn,e, 

edwgs m connection with the exDio- 
'ferred to, that there ig not m.^t 

« upon what litUel,p.tbelore.the 
a the vaguene., of pu^ttg,, ^^ 

■ them and in the abeence of tho«, 

r» and roll, the nomination of the 

nerg even not being legally «,d 

oved by plainUff; that „ to « 

. .geforthefi.tnrethedefenin^ 
bleplalnUff,itut^ °*^ 

reL,V""*'"^''^*«>«Wed 
ttve all the power of the law ,,t 
to make .uch tronble ce,se, if 

■ ag to the damages claimed there is 
warrant any • 

smiss said plaintJiTg action with 

I of the judgment, the respondent 

tift rendaient impossible nn juge- 
eurd'appelHntejd'abonlson di- 
cette partie de son action «ni 
»ne inhibition Ue la tronbler A 
nsuite le paiement par elle lait. 

Won do son action, dnmontantde 
>n; de ce moment die n'avait 
,, f «"»n«Ier I'annnlaUon dn rOle 

Jim restoitlavoiedolaripfi. 

'■' «"®»^*«t W^parerrenr- 
>OM0», CJ., considered this case 
>'»ble to the appellant than that 
anse here the action specially 
the assessment roll dechwed 
le pretension that appeUant had 
■' " '^ P">^ed that the paymeat 
cr coercion, after an execution 
ed against appellant's effects 
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When a person pays under a writ of execution 
he is not bound to protest, because he pays only 
because he is forced to pay. The Judgment 
would grant the conclusion of the action, and 
the roll would be declared null. 

The judgment was as follows : — 

<< Gonsid6rant que par un rdle de cotisation 
fiiit par Thomas Cramp, Joseph Barsalou et 
Pierre Lamothe, pour pourroir aU coiit de la 
place publique connue sous le nom de " Domi- 
nion Square", dans la cit^ de Montreal, le 9 
Dteembro 1873, et modifi6 par eux le 27 du 
mdme mots, I'appelante a ktk cotis6e k raison des 
lots 690, 692 et 694 des plan et livro de renvoi 
officiels du quartier St. Antoine, de la cit6 de 
Montreal, pour une somme de $270.36 ; 

<< Et consid^rant que les pouvoirs conf^r^s 
aux dits Thomas Cramp, Joseph Barsalou et 
Pierre Lamothe, 6taient expires depuis long- 
temps lorsqu'ils ont &it ce r61e de cotisation, 
qui est par consequent nul et de nul effet ; 

<< St consid6rant que le paiemont que I'appe- 
lante a fait du montant de la dite cotisation 
depuis que cette action a 6t6 port6e, n'a ^U fiut 
que sous prot^t de la part de la dite appelante, 
et aprds que ses meubles eurent 6t6 saisis pour 
le paiement de cette cotisation, et pour en em. 
pdcher la vente, et que le paiement ainsi fait 
ne constitue pas un abandon du droit de Tap- 
pelante de £ure declarer ce rOIe de cotisation 
nul en autant qu'elle y est concem6e ; 

« Et considerantqu'il y a erreur dans le juge- 
ment rendu par la cour supSrieure siSgeant k 
Montreal, le 30 Ayril 1878 ; 

« Cette cour casse et annule le dit jugement 
du 30 Avril 1878, et proc^dant k rendre le juge- 
ment que la dite cour sup^rieure aurait dfi 
rendre, donne acte k la dite appelante de ce 
qu'elle s'est d^sistto de partie de ea demande 
par sa motion du 11 Avril 1878, et adjugeant 
sur le surplus de ses conclusions, declare le dit 
rdle de cotisation fait par les dits Thomas 
Cramp, Joseph Barsalou et Pierre Lamothe, le 9 
D^embre 1873, et modifi^ par eux lo 27 du 
mdme mols, nul et de nul effet, en autant que 
la dite appelante y est concern^, et condamne 
la dite intim^e i payer k I'appelante les d6pens 
encourus par elle tant en cour inf^rieure que 
sur Tappel." 

Judgment reversed, Tessier, J., dissenting. 

JS, Barnard, Q.C., for appellant. 

jB. R(^, Q.C.f for rospondent. 



8UPEBI0R COURT. 

MOHTBBAL, Oct €, 1879. 

Hoi et al. T. MuLLor et al. 

Form (^ detnand where obligation is in the aUer- 
native. 

The plaintiffs set up that on the 11th June, 
1878, defendants addressed them a letter by 
which they undertook to pay plalnttffis $1,000 
when a certain rotary press should be put ap in 
their establishment, and that at the end of six 
months they (defendants) should pay $4,500 for 
the press, or deliver the same to plaintifb in 
New York unbroken ; that on the 13th .fane 
plaintiffiR by letter accepted defendants' propo- 
sition and erected the press in defendants' 
premises, and on the 22nd June, 1878, by deed 
before Cushing, notary, plaintifiiB acknowledged 
to have received from defendants $1,000, being 
as a lease of said press for dx months, to be 
reckoned from 22nd Jane, and promised to sell 
defendants said press in terms of said letter at 
the expiration of lease ; that defendants retained 
the press, and since the 22nd December hare 
used the same and neglected to pay the enm 
of $4,500 as agreed. The demand was for 
$4,500. 

The defendants in effect pleaded that by the 
agreement they had the option either to pay the 
price or return the press ; that there was no 
obligation to pay but to return, and there was 
a lease for $1,000 for six months, and they bad 
tendered back the press. 

ToRRAHOi, J. We have to look at the notarial 
lease of date 22nd June for the final agreement 
between the parties, but it does not differ ma- 
terially from the previous letters. By this lease 
the defendants had the use of the press for rix 
months at $1,000, and bound themselves to 
deliver the press here with freight paid to New 
York, but they had the privilege of purohasing 
the press for an additional sum of $4,500, and 
on the final payment the press should become 
the absolute property of the defendants. I do 
not see any obligation on the part of the de- 
fendants absolutely to pay the sum demanded 
by this action, and the action should, therefore, 
be dismissed. 

Damdaon J* Co. for plaintifib. 

Doherty j- Doherty for defendants. 
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Thompson y. Fostsb. 

Action to ei^force purehtue of land — Failure to join 

all proprietor 9 in the suiL 

The plamtiff sues the defendant to compel 
him to accept the tranHfer of a piece of land 
hought by plaintiff by a private writing and to 
pay the porchase money. The defendant pleads 
that the purchase was dependent upon the plain- 
tiff famishing him all the documents necessary 
to prove his title ; that plaintiff had not far- 
niahed such documents, and, in fact, plaintiff 
was only proprietor of one-half, the other half 
belonging to the succession of his wife, with 
whom he was common as to property \ that by 
the will of his wife, plaintiff was bequeathed 
the usufruct of his wife's share, and the property 
was bequeathed to his children. The plaintiff 
replied that if the names of all the owners of 
said property were not in the action, it was 
owing to defendant, who kept possession of the 
deeds, and plaintiff declared that he was willing 
to be bound by the judgment of the Court to 
join as vendors the children issue of his marriage 
with his late wife. 

ToRRANCB, J. The plea is nmde out. The 
plaintiff is only proprietor for one half and usu- 
fructuary for the other half. The title could 
only be given by all the proprietors. 

IhiUre ^ Co. for plaintiff. 

Oeoffrion j* Co. for defendant. 



School Commissioitirs or Sti. Mabthi v. St. 

PuBBi et al. 
School ComnUeeionere — Pleat qf preeeription and 

abeenee of notice oj actioHf where public officer 

hoe acted in bad/aith — Coste, 
This was an action by the School Conmiis. 
doners as a corporation against three Commis- 
sioners. It was alleged that the defendants in 
December, 1877, without cause or reason, but 
illegally, fraudulently, and in bad faith, had 
paid io a certain Dame Amanda Chartrand, to 
whom nothing was due, out oi the funds of the 
plaintiffs, $136. Further, that in January, 1878, 
another sum of $20.20 was paid by the defend- 
ants with the money of plaintiffs, for costs on 
a judgment rendered in December, 1877, by the 
Magistrates' Court at Ste. Marthe, against plain- 
tif&^ at the suit of Josephine Allard, who claimed 
her salary as a teacher, which sum defendants 



illegally, unjustly and in bad faith refused to 
pay to her. 

The defendants pleaded, 1st, that they were 
entitled to one month's notice of action under 
C.C.P. 22, and that they did not receive such 
notice ; 2nd, that more than six months had 
elapsed since the acts complained of before the 
action was instituted, and there was prescription 
under C.S.L.C., cap. 101, ss. 1 and 7 ; 3ni, that 
the acts complained of were done in good faith 
in their public capacity, and therefore no action 
lay. Sec. 8 required good faith to protect them. 
The pretension of plaintiffs was that the de- 
fendants were in bad &ith. Ferland v. Zotour, 
6 R.L. 89, and Brown v. School Comnuesionere, 
LaprairiCf 1 L.C.J., 41. 

The evidence showed that Mile. Allard had 
been engaged and served as school teacher in the 
year previous to June, 1877, and by 35 Vic, c. 
12, SB. 7 and 8, her engagement for another year 
was only terminable by a special notice to her, 
given as pointed out by the Act. No such 
notice was given, and the evidence of the 
Secretary-Treasurer shows that it was under- 
stood that the engagement of Mile. Allard 
should continue. Under these circumstances, 
on the S9th July, 1877, the Commissioners 
(present, Antoine Meloche, President, Jean Bte. 
Schmid dU Campeault, and Bvangeliste Cam- 
peault) agreed that Dame Amanda Chartmnd 
be engaged as teacher for the arrondietement No. 
6, at a salary of $136 currency, In the place and 
stead of Miss Josephine Alhurd, teacher, pro- 
vided that the said £. Campeault be ffarant of 
damages and costs, which may arise against 
the School Commissioners by reason of a cer- 
tain promise of engagement made to Miss 
Allard. On the 4th August, 1877, at a meeting 
of the Commissioners, present, the three de- 
fendants and Thomas Burke, who took the 
chair, it was agreed that Dame Amanda Char- 
trand, wife of Jean Bte. Brabant, be engaged 
teacher for the arrondieeement No. 5, in the place 
and stead of Miss Josephine Allard, at a salary 
of $136 for the year 1877-8, without the said 
Evangeliste Campeault being responsible for 
damages and costs which may arise against the 
said Commissioners by reason of a certain 
promise of engagement made to Miss Allard, 
as mentioned in the minutes of last meeting. 
Madame Brabant was the sister-in-law of 
Evangeliste Campeault In fiftct, a judgment 
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was rendered in the Magistrate'B Court against 
the Commissioners for the salary then earned, 
of Miss Allard, in December, and in the same 
mouth they paid Madame Brabant's salary of 
$136. 

ToRRAMci, J. I do not consider that the pleas 
of want of notice of action and of prescription 
apply to a case like the present, unless the 
defendants are in good faith. I will go further 
and say that they were in bad faith, and that 
they had no justification for engaging Madame 
Brabant with an existing engagement of Miss 
Allard. But the facts stated above do not 
prove the allegations of the declaration. It 
does not appear, as alleged in the declaration, 
that the payment of $136 to Madamd Brabant 
was without cause or reason and illegally made 
to lier. She had been formally engaged, and 
therefore the payment was due. It appears to 
me that the charge >' against the defendants 
should have been that they wrongfully made 
the engagement with her, having the existing 
engagement with Miss Allard, and in this way 
they caused damage to the plaintiffs, for which 
the defendants should answer in a court of law. 
As to the item of $20.20, 1 do not see it proved 
that the defendants in bad &ith reftisod to pay 
the salary of Miss Allard. The action should 
therefore, be dismissed, but I shall mark my 
sense of the conduct of the defendants by dis- 
missing tlie action without costs. 

J, 0, Joseph for plaintifh. 

W, Frevostf Q.Cj for defendants. 



Tbistlbr v. Dawsoh et al. 

Liability Jor damagea caused by fall qf snow from 
foqf-^Inevitable accident. 
TbttRANCli, J. This was an action for damages 
for personal injuries arising out of a collision 
onBeavet Hall Hill on the afternoon of 4th 
January, 1879, between 4 and 5. The plaintiff 
was in a hired sleigh with four other persons, 
proceeding up Radegonde stteet, when a horee 
and sleigh coming down the hill, opposite the 
Baptist Church, now called St. Bartholomew's, 
came violently against the sleigh in which the 
plaintiff was, and threw him out, causing grave 
injuries. The hdrse coming down the hill hod 
been frightened by a fall of snbw from the roof 
of St. Bartholomew's. The simple question 



was whether there was negligence on the port 
of the defendants, who were trustees of this 
church. There had been a heavy fieill of snow 
on the 2nd January, and a violent wind on the 
3rd January and morning of the 4tli. The 
meteorological observations show that the snow 
drifted on the afternoon of the 2nd, on the 
whole of the 3rd, and on the morning of the 
4th till 10 a.m. The roof from which the snow 
fell was so steep that snow could hardly lodge 
there. The roof was in two sections— the 
upper one having an inclination steeper than 
46 degrees, and the lower roof little less than 
45 degrees. The Corporation regulation for- 
bids the removal of snow after 9 a.m. One 
theory is that the snow which fell had collected 
on a corner of the roof by the wind, and had 
suddenly and without warning feUen just as 
the horse passed which took fright. I have 
difficulty in ft»tening a liability upon the 
defendants. If they had been negligent in the 
case of this building, they should be liable ; but 
I do not find evidence of negligence. The case 
is rather one of those inevitable accidents 
known as a force mc^eure. Action dismissed. 

Oeoffrion ^ Co. for plaintiff. 

Kerr j- Co. for defendants. 



Brown v. Mdllin. 

Ackon under Insohent Act, 1875, s. 136— C<Mto 
where fraud t> not proved, • 

The plaintiff proceeded against the defendant 
under s. 136 of the Insolvent Act and its 
amendment, alleging^thftt he had bought irom 
plaintifi^ namely on the 6th September, 1878, 
goods to the vahie of $476.25, knowing -and 
having probable cause for believing that he was 
insolvent, and on the 8th October following, a 
writ in compulsory liquidation Issued against 
the defendant. 

ToRRAUcis, J. The only important question 
is as to the guilty knowledge alid fraudulent 
intent of defendant. It is not proved. Bosw«11, 
the witness, says that he sold the goods to the 
defendant acting for the plaintiff, and that the 
defendant was most unwilling to buy. Judg- 
ment Will go simply for the amount of the debt, 
with costs as in a case ex parte. 

Kerf j' Co. for plaintiff. 

Davidson j- Gushing for defendant. 
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INTERVENTIONS IN BANKRUPTCY 
PROCEEDINGS. 

A small question of procedure was laised in 
the case of Merino v. Ouimetj with reference to 
intenrentions in bankruptcy proceedings. A 
writ of attachment had issued against the 
estate of Ouimet at the instance of Merino. The 
intervenants wished to have this proceeding 
set aside, but they came into Court, simply 
alleging: themselves to be creditors, and con- 
cluded forthwith for the quashing of the 
attachment, without asking permission to 
intervene, or to be recognized as intervenants 
in the cause. The practice in bankruptcy pro- 
ceedings, it is possible, has not been so strict 
or well defined as in ordinaiy cases, but when 
the irregularity was formally objected to by a 
rSpatue en droits the Court at once insisted on 
compliance with the procedure enjoined by the 
Code (Art. 154 «< 109.). 



ARCHITECTS' FEES. 
In the case of Footner ^ Joteph, nearly twenty 
years ago, the Court of Queen's Bench held 
that an architect suing for a commission, 
though no express agreement be proved, may 
establish the value of his services and recover 
as for a quarUum meruit. The Court may adopt 
a commission as a convenient mode of remun- 
eration, but not because an architect is by law 
entitled to a commission on the outlay. The 
case was very clearly put by the late Mr. Justice 
Aylwin : '< It would be dangerous," he said, << to 
<* suppose that architects could establish their 
« own tariff of prices within their own guild, 
*' and thus tax their own bills. That coUld 
^ not be sustained, and if the Court now adopted 
** the standard of 2} per cent., it was not 
<* because there was no proper evidence to 
« show what was the value of the plaintifTs 
t< services. It was, therefore, necessary to take 
*< the evidence given, which seemed to establish 
" 2i per cent, as a fair remuneration. But he 
" did not subscribe to the doctrine, that because 
^ a building costs X20,000, the architect was 



*( to have a certain percentage on that sum, on 
" account, perhaps, of the introduction of a 
« number of foreign novelties and luxuries, 
<< which in no way increased his responsibility 
" or labor. His business was to see that the 
" house was properly constructed, and the mere 
<< expenditure could form no basis of the value 
<< of his services. He agreed with the judgment 
« because it did not adopt that basis." 6 L. C. 
J. 226. The case of Roy v. Buoi et al^ before 
Mr. Justice Torrance, noted in this issue, is 
very much like that of Footner ^ Joeephj and 
was decided in accordance with the principle 
there laid down. 



VACATING OF SHERIFFS SALES. 
An instance of misdescription, sufficient 
under 714 C P., to vacate a sheriff's sale, is 
afforded by the case of Camp, de Frit et CrSdU 
Foncier ^ Baker^ noted in the present number. 
The lot instead of being forty-five feet front, as 
described, was only thirty feet front, that is to 
say it contained only two-thirds of the alleged 
contents. The ad{)udicaiaire availed himself of 
Art. 714, C. P., which says that if the immove- 
able differs so much from the description given 
of it in the minutes ol seizure that it is to be 
presumed that the purchaser would not have 
bought had he been aware of the difference, 
the sale may be vacated at the suit of the pur- 
chaser. The difference, here, was so great, 
that it seemed to leave little room for argu- 
ment; but the plaintiff, who contested the 
petition of the €u{judieatairej argued that the 
latter, having been the immediate vendor of the 
person on whom the land had been sold, must 
have been aware of the mistake. If he had 
been trying to obtain any advantage by vacating 
the sale, this objection would perhaps have 
been more formidable. But the a^judicataire 
was simply asking to get back what he had 
already paid. A new plan of the property, in 
fact, had been made since the first sale, and 
the evidence seemed to show that the a^udi- 
cataire'e agent had been misled. The present 
case was easily distinguished from the cases of 
Melan^on j* Hamilton^ 16 L. C. J. 57, and 
Douglae j- Douglae^ 3 Q. L. B. 197, which were 
cited by the appellants, for in both those cases 
the (K^'udieaiaire did not seek to vacate the sale, 
but to be repaid a portion of the price as the 
value of the deficiency. 
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NOTES OF GASES. 



8UPEBI0B COURT. 

MoNTMALi Oct. 6, 187d. 

CoRPOBATiov or ViLLAOi OF YiBDUii, PetiUooen, 
and CoBPOftATioH or Vu.la<» or Con St. 
Paul, Respondents. 

HomolojfoUon qf plan qf m»me^pa/Ay— JSeaerve ^ 
dupuUd right. 

This was a petition by the Corporation of the 
Village of Verdun under 40 Vic, cap. 41 (Que- 
bec), sec. 6, to obtain confirmation and ratifica- 
tion of the plan of the municipality. The 
Corporation of the Parish of Cote St Paul and 
of the Village St. Gabriel intervened, and de- 
clared that there existed before the making of 
the plan of which the confirmation was asked, 
a difficulty which was not yet settled, relative 
to the limits of the municipality of the Village 
of Veidun and Cote St. Paul and St Gabriel ; 
that this difficulty consisted in a dispute as to 
the ownership of the land to the northwest of 
the Montreal Aqueduct, from the edge of the 
water to the line of the land of the Aqueduct ; 
that this space of land is in the plan to be ooa- 
firmed, and if it be homologated as it is, the 
Judgment of the Court might be invoked by 
the petitioners against the contestants. These 
corporations, therefore, prayed that the demand 
of petitioner be rejected as to the land com- 
prised between the edge of the water and the 
line of the Montreal Aqueduct, wherever the 
municipalities in question were contiguous. 
The petitioners answered this declaration by 
saying that the plan was only a plan of the 
Village of Verdun, and for the purpose of homo- 
logating certain proposed lines of streets en- 
tfarely within the said village. 

ToBiuvoi, J. I see no difficulty in confirm- 
ing and ratifying the plan of petitioners, but it 
will be done with a reserve of any right which 
the contestants may have or pretend to the 
strip of land between the water of the Montreal 
Aqueduct and the boundary of the land of the 
Aqueduct, where it touches the land of said 
municipality. 

MacmoMler^ HdU f Cfrmuhiadi for petitioners. 

L. 0, Taiihn for respondents. 



Atuob, District of Ottawa, Oct 13, 1879. 

CuDDa V. Oasbzdt. 

Summ&tu-^If^endafU rendent m Ontario^ wAk 
property in Quebec— 38 VieL, e. 9 (Que,) 

This was an action for the recovery of th« 
amount of a promissory note, made at the ciij 
of Ottawa, in the Province of Ontario, by Daniel 
Cassidy, the deceased husband of the defendant 
Both parties, plaintiff and defendant, were domi- 
ciled in the Province of Ontario, and the defend- 
ant was personally served with a copy of the 
declaration and writ of summons at her domicile 
in the city of Ottawa. Plaintiff alleged in hia 
declaration that defendant was possessed of renl 
estate in the District of Ottawa, in the Pro- 
vince of Quebec. Defendant pleaded an « < 
turn dfclituiioire" Issue was Joined on 
exception, and after hearing the parties, the 
Judgment of the Court (Bourgeois, J.) was as 
follows :—** Considering that the plaintiff haa 
alleged in his declaration that the defendant ia 
in possession of real estate within this Districti 
and that the allegations in said exception aie 
insufficient and unfounded in law, doth dismiaa 
the said exception of the defendant^ with coats, 
Ac." 

Iteming, Cmnny J* Romey for plaintiiL 

A, Boehon for defendant. 

MoNTBiAL, October 14, 1879. 

Mnoio V. OumiT, Bosn et al., petitioners, and 
MniKO, contesting. 

IntohetU AU — CompuUorjf Li jui da tio m I nier^ 

A writ in compulsory liquidation harini^ 
issued against Ouimeti the petitioners, setting 
up that they are creditors of Ouimet in a sun 
of $30 for professional services, that defendant 
is not insolvent, and that plaintiff is acting in 
collusion with him, prayed that the attachment 
be set aside. The conclusions of the petition 
were in these words : — 

« Pourquoi les requtoants concluent i oe que 
le dit bref soit dtelarft avoir 6t6 «man6 Uligale- 
ment, k ce quHl soit dtelart illegal et nul, ainsl 
que tons les procMte adbptte sur icelui, et 
qu'ordre soit donn6 au qmdic L. Dupuy etna 
gardien de remettre la possession dea biens 
meubles et animauT saisis en verta du dlt hraf 
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m lailll, pour le b^n6fice de aes crtendeiBy le 
tout ATec d6pen8 distraits,'' &e. 

An answer in law was filed 1^ plaintiff, on 
the ground that petitioners were not in the 
canse, and that they should first obtain permis- 
sion to Intenrene before they could be heaid on 
^ merits of the petition. 

Jvn% J., maintained the r^potm m droit, the 
Judgment being as follows : — 

" La cour ayant entendu les parties sur le 
laixite de la r^ponse en droit fiiite par le de- 
mandeur k la requite en cette cause, examine 
la procMure et d6Iib6r6 ; 

« Consid^iant que les diverses dispositions de 
la loi de iaillite relatives k la procMure h suivre 
dans les instances n^es de contestations regies 
par la dite loi, autorisent^ dans tous les cas auz- 
quels il n'a pas 6t6 aatrement pourus, I'appU- 
cation dee r^les presciites pour les causes 
ordinaires ; 

u Consid^rant qu'il ne peut dtre permis & un 
tien, quelque soit son int^rdt, de fidre aucun 
procM6 en son nom, dans une instance d^k 
pendante, sans y avoir 6t6 re^u partie^ conformA- 
ment aux dispositions des articles 164 et suir- 
antes du code de P.O. ; Benroie la leqa^te des 
requ4rantBy mais sous reserve de leur droit 
dlntervenir r^Udrement en cette cause, pour 
la protection de leurs int6r^ts.'' 

JirehambauU ^ ArchambauLt for petitioners. 

F. PelUUtr ff>t plaintiff, contesting. 

MoHTRiAL, October 18, 1879. 
Boy y. Hcot et al. 
ArckiUet^JBtidenu — Proof of value qf tervieeg 
hjf witneuet where there ie no exprtee agreement 
as to remuneration. 
The action was to recoyer compensation at 
the rate of 2 per cent on the cost of certain 
houses, the construction of which had been 
superintended by the plaintiff as one of the 
firm of Boy k Besther, arohitects. The de- 
fendants pleaded that they had agreed to pay 
$200 and no more, and that they had paid ; and, 
moreoyer, that there was neglect in execution 
of the contmct The plaintiff replied that the 
agreement had reference to works of much less 
magnitode, and that defendants had agreed to 
pay at the rate asked, 2 per cent 

ToBBAVOs, J. The defendant takes the 
, position . that the plaintiff has to prore an 



agreement for the larger amount, and that he 
cannot proye it by yerbal testimony. This 
question was raised and decided long ago in 
Footner j- Joaeph, 5 L. C. J. 225 (A. D. 1860), 
and it was there held that the architect could 
proye by witnesses the yalne of his services. 
The question simply is how much should be 
paid to the plaintiff ? The defendants say that 
they employed Besther rather than Boy, and 
that the latter was inattentive, for a reason I 
need not farther allude to, than to say that it 
was a reason for the dissolution of the partner- 
ship between Boy & Besther. The witness, 
Decelles, says Boy visited the works three or 
four times a week at first, and afterwards twice 
a week, except during a fortnight, when he did 
not come. It is not proved that the defendants 
suffered by inattention on the part of the plain- 
tiff. He has already received $200. I shall 
allow him $200 more. 

A. Mathieu for plaintiff. 

L. Huot for defendants. 

E^lLLT v. Ths HOCHILAOA MUTUAL FlU 
ISBURAVCl Co. 

Inawranee-^" Material fact " — Omiteion qf inamed 
to dieeloae that a threat had been made to bum 
hie itore. 

This was an action on a fire policy to recover 
for loss by fire $2,000. The defendants pleaded : 
1. concealment of a material fitct when the 
polity was taken out ; 2. non-compliance with 
the conditions of the policy as regards proof of 
loss within 30 days. 

ToBBANCi, J. As to the non-compliance 
with the requirements of the policy, I think 
there was waiver bo fiu- as the delay of 30 days 
was concerned, within which the proof had to 
be made. The real point in the case is whether 
there was concealment of a material fact on 
the 6th June, when the insurance was effected, 
and when the plaintiff omitted to say that in 
the month of February, four months before, he 
was informed that the people there threatened 
that if the people of Paspebiac came up there 
to beat the people, they, the people of New 
Carlisle, would bum his (Mr. Kelly's) store and 
hang him. The people of Paspebiac did not 
come up, and nothing happened. The fire on 
the 17th June was supposed to be the act of an 
incendiary, but in no wise connected with the 
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election of February. Under these circum- 
stances, was it material to mention the threat 
in February, in making the insurance in June 7 
I must here judge the ia/ct as if I were a jury- 
man, and I hold that it was not a material tact. 
The pleas are therefore overruled, and judg- 
ment given for plaintiff. 

Btthune j* Bethune for plaintiff. 

Davidson, Monk j* Crots for defendants. 



Catbllub et al. v. Cassamt et al., and He atom 

et al., T. S. 

8auU-<BrrH — Garnishee making imperfect dedarar- 

Hon — Costs. 

This case was before the Court on a contes- 
tation of the declaration of Heniy J. Shaw as 
garnishee. He made a first declaration in 
January to the effect that he owed defendants 
$46 after deducting value of double windows, 
which was about $50. He made a second de- 
claration in March of a more special character, 
in which he said that owing to the acts of 
plaintiff and the failure on the part of defend- 
ant to complete his work and his contract, the 
garnishee had been put to considerable loss 
exceeding $60 ; that he owed $46 to defendant. 
The plaintiff contested these declarations. 

Torrance, J. The simple question is whether 
the garnishee owes more than he declared. 
He had a contract with the defendant by 
which the latter agreed to do certain work to 
be certified by Mr. Thomas, the architect, for 
the sum of $220. The evidence clearly shows 
that the contract was not completed. Apart 
from the question of the double windows, the 
staircase was not completed, and the architect 
had never certified to the completion. The 
declarations were imperfect, and while the 
contestation is dismissed, it is without costs. 

CouiUard for plaintiffs. 

Kerr ^ Carier for defendant. 



Consolidated Bank of Canada v. Davidson 
et al., RiDDBLL, assignee, and Stanley, 
petitioner. 

Insolvent Actr-Meeting qf Crediton^Acffoumment 
— Production qf vouchers frith claim. 
The petitioner in this case asked that the 
assignee and inspectors be ordered not to ac- 
cept certain tenders which had been made. 
Tne assignee contested the petition. Objection 



had been taken by the petitioner to the regu- 
larity of the proceedings, because the meeting 
of creditors had been adjourned at the call of 
the chairman, which, it was contended, was 
equivalent to an adjournment sine die, and new 
notices were necessary. 

JbttA, J., said he had felt some difficnlty on 
the question of adjournment, because he knew 
that it was a common practice for parliamentary 
committees to be adjourned at the call of the 
chairman, and this was considered equivalent 
to a regular adjournment. But on turning to 
May's Parliamentary Practice, he found the fol- 
lowing :— " A select committee ought to be 
regularly adjourned from one sitting till 
another, though in practice the reassembling 
of the committee is sometimes left to be 
afterwards arranged by the chairman, by whose 
direction the members are summoned for a 
future day : but this practice, not being regular, 
can only be resorted to for the convenience of 
the members, and with their general concnr- 
rence." It was evident, therefore, that the prac* 
tice in question existed by tolerance only. 
The meeting in the present case was, therefore, 
not properly adjourned, and the usual notices 
should have been given of the next meeting. 
But, on the other hand, the assignee answered 
that the petitioner had no right to complain of 
this, because he had not proved his claim 
against the estate of the insolvents. Sec. 104 
of the Insolvent Act requires that claims mast 
be accompanied by the vouchers on which thejr 
are based. Here there was only a statement of 
account, whereas the claim rested on two notes 
which were not produced. The petitioner, 
therefore, had no standing before the Court, 
and the petition must be dismissed. 

Davidson ^ Gushing for petitioner. 

J, L, Morris for contestants. 



COUBT OP QUEEN'S BENCH. 

Montreal, Sept. 16, 1879. 
Sir a. a. Dorion, C.J., Monk, Bamsat, Tsasisii 

and Cross, JJ. 

Gordon et al. (intervenants below). Appellants, 

and HoTTB (plaintiff below), Beepondent. 

Pledge — Moveables not in possession qf pledgee. 

The appeal was from a judgment of the 

Superior Court, Papineau, J., dismissing the 

intervention of the appellants. (22 L.O J. p. 34.) 



THE LEGAL NEWS. 



349 



The inteTTenants claimed to be the owners 
of four hones seized in the possession of one 
Cnirie, at the instance of Hotte. 

The intenrenante' claim was based on a deed 
befove notary, of 26th January, 1875, from 
which it appeared that Ciirrie, being then 
indebted to the intervenants in the sum of 
$497.58, transferred the horses to them to 
secnie this debt ; the animals were to remain 
in their possession until Angnst 1st, 1875, when 
Carrie might take them back if the debt was 
paid. 

The material portion of the deed was as 
follows: — "£t pour stlret6 du remboorsement 
et paiement d'icelle somme, le dit David Carrie, 
d^biteur, a transports et mis is mains du dit 
Clarke Gordon " les chevaux et hamais, et " ce 
dernier pouna en iouir k sa disposition sans 
nSanmoins encourir aucuns risques, jusqu'au 
paiement par le dit comparant de la somme 
SQScitte, temps auquel le dit Clarke Gordon 
remettra les dits objets ha mains du dit d6bi- 
teoT, et si an contraire, le dit terme, ler Aout, 
^hn, le dit dSbiteur n'a pas e£fectu6 le rem- 
bouraement de la dite somme, le dit Clarke 
Gk>Tdon gardera pardevers lui les dits objets et 
en sera et restera pit>pri6taire." 

The debt was not paid before 1st August, bat 
the intervenants, in the opinion of the Court, 
had not taken possession of the horses, and 
they were seised Hist August, 1875, in Currie's 
possession. The Court below considered that 
the agreement of 2eth January, 1875, was 
simply a pledging of the horses, and as they 
were not in the possession of the intervenants 
at the time of the seizure, the latter had no 
privilege. The motif o^ the judgment was as 
follows : " ConsidSrant sp6cialement qu'il est 
prouv6 que les intervenants ont pris du d6fen- 
deur, k titre de sAret6 du paiement de leur 
crtence par I'acte en question du 26 Janrier, 
1875, les chevaux et hamais y mentionn^ et 
qu'ils n'en ont jamais eu la possession actuelle 
et rtelle depuis le mois de Mai, 1875, jusqu'au 
temps de la saisie, 4c., d6boute la dite intervene 
Hon.'' 

In appeal, this judgment was held to be 
correct, and was confirmed unanimously. 

C. B. Stepheru for appellants ; Trenholme ^ 
Maehren counsel. 

Ommeif Ouimtt # Nantil for respondent 



Ck>]cp. 01 Pbit it CiuDiT Foncub (plfb. 
below), Appellants, and Bakir et al. ((ui- 
judieataiftB below), Respondents. 

Sheriffs Sale — MUdneripUon qf immopeable — 
Sale vacated. 

The appeal was from a judgment of the 
Superior Court, Montreal, (Johnson, J.) granting 
the petition of the a^judkaiairee, and setting 
aside a d^eret. 

The ai^udteaUuretj respondents, had bought 
at sheriff's sale an immoveable in Delisle 
Village, described as being 45 feet front by 90 
feet deep. After paying for the proper^, they 
discovered that it was only 30 feet front, where- 
upon they presented a petition, under 714 C. C. 
P., allegiog that they would not have bought 
the property had they been aware of the de- 
ficiency in contents, and asking that the sale 
be vacated. The plaintiff contested this 
petition, alleging that the sale was without 
warranty as to contents, and that the adfudi- 
catairety being themselves the auieure of Pela- 
deau, defendant in the cause, were aware of the 
actual contents of the property. 

The Court below maintained the petition, 
and set aside the dSeretj " but considering that 
petitioners were the original vendors as well as 
otffudieataireMy" the petition was maintained 
without costs. 

Appellant argued that the sale was without 
warranty as to the contents of the immoveable 
(708 C. C. P.) i and ftirther that the cadastral 
number was a sufficient description, (C. C. 2 168). 
The claim of the at^udteatairee was based on 
C. C. 714 : ** Sheriff's sales may be vacated Ac. 
if the immoveable differs so much from the 
description given of it in the minutes of seizure, 
that it is to be presumed that the purchaser 
would not have bought had he been aware of 
the difference." Now, the atfy'udieatairee here, 
being the immediate auieure of the defendant, 
could not claim any right under this article. 
The appellant also urged that the defendant 
had not been served with the petitioD, as 715 
C. P. required. 

The judgment was unanimously confirmed 
in appeal. 

M. E. CharpenUer for appellant 

Barnard j- Monk for respondents. 
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OospoBAnoH OF Tonamp ov Qmamtbau (defkt. 
below), Appellants, and Ooftubi et nl. 
(plib. below), BeepondentB. 
Promiiwry noU of Municipal CarponUion-^AUe^ 
want qf authority. 
The respondents obtained a Judgment ex 
parte on the following promissory note : — 

$872.02 

Soz«1.12JiiiUetl877. 

Troif moil de oette date pour yaiear ref ne, la Cor- 
poration mimioipale da townihip de (i^rantham promet 
pajrer k I'ordre de L. A. Senaoal, an bureau do la 
Ba&qne das Marehands, id, la somme de $872.02 
eonxant 

P. K. DoBiovy 

Maira. 
J. T. Oata, 

Sec Tresorier. 

The defendants appeared bnt did not plead. 
They now appealed from the judgment, on the 
ground that the Mayor and Secretary Treasurer 
had no authority to sign the note on behalf of 
the municipal corporation, without being 
authoriaed to that effect by a resolution of the 
council, and that no authoriaation had been 
proyed in this case. 

The appeal was dismissed, the Court being 
of opinion that the note being apparently 
regular, and the appellant having failed to ob- 
ject to the want of authority in the Court below, 
could not be permitted to attack the judgment 
on that ground now. 

A. Oermam for appellants. 

M, Mathieu for respondents. 

SoBoooT (deft, below). Appellant, and Goboov, 

(plff. below). Respondent 

Appeal— Reaeotu ef <9peal /mmded ifpon alleged 

irregiUaritiee qf procedure in Court qf firai 

inelancej qf which appelUmU did not eomplam 

in Review. 

The appeal was from a judgment of the Comt 

of Bevie w, condemning the appellant in the sum 

$100 damages, for haying illegally and without 

probable cause issued a writ of eaieie-^xrrit before 

judgment against the effects of respondent 

It appeared that in 1873 Gordon was residing 

on a farm at. Rawdon, and his fiither-in-law 

McBwen was Hying with him. The appellant, 

ScrogSJi nnder a tmnsfer from McEwen, which 

had not been signified, issued the taieie-atrit in 

question, and Gordon's effects were seized, but 

the action was not returned. Gordon then sued 

for damages, and Scroggy appeared, but did not 



plead. Judgment went for $1.60 only. Xskwdon 
thereupon canied the case to the Conrt of 
Beriew by which the amount of damages was 
increased to $100. It was from, this Judgment 
that Songgy (now represented by hia aaiignef 
Beansoleil) appealed, the grounds of appeal 
being nnmeroQS irregularities of prooednre in 
the Superior Court. 

Sir A. A. DoBioM,C J., remarked that Scroggy 
bad filed a foctum in the Court of Beyiew, in 
which he made no mention of the alleged 
irregularities. He had acquiesced in the judg- 
ment of the Superifv Court, and aakad for its 
confirmation. Now he wished to appeal from 
it. The judgment must stand oonfixmed. 

Monk # Butler for Appellant. 

Beifve j- Choquet for Respondent. 

STATUTES OF QUBBBC, 18T9. 

(ASSnOLT BILL VO. 121.) 

[Hon. Mr. Mareier, SoL Gen. 
An act respecting Coroners* Inquests. 

Whereas it is expedient to put an end to 
the holding of useless inquests in the Pkoyince 
of Quebec, in the case of sudden deaths arising 
from accidents and without the commission of 
any crime; Therefore, Her Mi^esty, by and 
with the adyice and consent of the Li^slatare 
of Quebec, enacts as follows : 

1. No coroner shall hold an inquest on the : 
death of any person unless he is fdmiahed 
with a certificate signed by a justice of the 
peace establishing that there is reason to 
suspect that such death had been caused by the 
commission of a crime, or when such inquest 
is demanded by a requisition in writing signed 
by the mayor or the eur^^ pastor or missionary 
of the locality or by a justice of the peace of 
the county. 

2. After or during such inquest, the coroner 
may giye an order to bury the body of snch 
person, and this order shall always be con- 
sidered as an authoriaation to proceed with 
such burial. 

3. The body of any person, suddenly de- 
ceased, l^ pure accident and whoae decease 
has not giyen . rise to such information, as 
aboye mentioned, shall be buried in the ordin- 
ary maimer ; and no certificate or authoriaation 
shall be required in order to proceed with soch 
burial. 
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4. The death of any peieon detained in the 
pnmncial penitentiaiy, common jail or re- 
formatory, under the anthority of a judgment of 
a court or otherwiee but without neceeaitating 
the complaint or rt quieition mentioned in the 
Hxit section, shall be established in a register 
iriiich shall for the future be kept in accordance 
with the proTisions of title two of the Ciyil 
Code by the warden of the penitentiary, the 
shenff of the district in which such common 
jail is, or the guardian of such reformatoiy, as 
the case may be. 

5. In the case of an inquest, held as above 
mentioned, the jurors, if they think the same 
really necessary, may require the services of a 
physician of the locality where the inquest is 
held or of the nearest possible locality. 

6. The costs of such inquebts are regulated 
by the tariff contained in Schedule A. forming 
part of the present act. 

7. Within fifteen days following the holding 
of such inquest, the coroner shall send a de- 
tailed statement of the costs of such inquest 
to the Provincial Secretary, with a certified 
copy of the infonnation or requisition above 
mentioned. 

8. Any human body found within the limits 
of a town, city, parish or township, shall be 
buried at the expense of the corporation of 
soch town, cityi parish or township ; and the 
provisions of the third section shall apply to 
each burial. 

9. The present act shall come into force on 
the day of its sanction. 

SCHEiyDLB A. 
Tft the Coroaer.fee for eaeh iaqa«stand return $ 6 00 

To a phyirioUn, for external examination 6 00 

To a pbyaioiaD. for ixitomal examination 10 00 

To the eofoner and physieian travelled spooially 
for laeh ioqaeett for travellinff expensea, 

oorering all •nch oxpenBei, per mile 10 

To the oonstable Bommonins witnesi, eaoh 

vitnen 50 

To the constable fnmmoninc Jury 100 

To a seeretary or elerk in easea of an eztr»- 

ordinaiy nature, per day 2 00 

For ehemieal analysifl, to oompriae every an- 
alysis made on one body or any part or parts 

of the same body, for one inqaest 30 00 

Whenever a ehemieal analysis is deemed necessary 
by the Jniyaad theooroner, the coroner will report 
to the Attorney Generali who will select the physician 
by whom sueh analysis is to be made, and if such 
jndfment and analysis shall have been especially diffi- 
enlt the law oiBoen of the Crown may allow a greater 



AH reasonable expenses, sneh as ptaee te hold the 



inqneitt taking charge of the body, notiiytec the 
ooroneri borial expenses of panpen, to be paid. 

All accounts in connection with serrioes of phy- 
sicians and bnrial expenses, to be eertified by the 
foreman of the jniy. 

(ASaiMBf.T BILL 10. 4.) 

[Hon. Mr. Ghanvean, Prov. Sec 
An Act respecting Lunatic Asylums in the 
Province of Quebec, subeidiied by the Gov. 
emment. 
Her Majesty, by and with the advide and con- 
sent of the Legislature of Quebec, enacts as 
foUofrs : — 

1. Only lunatics who have not themselves or 
through some relatives bound by law to support 
them, the means to pay in whole or in part their 
expenses of maintenance in a lunatic asylum, 
shall be admitted into asylums at the expense 
of the Government. 

In order to obtain the admission of a pauper 
lunatic into one of the asylums of the Province, 
at the expense of the Government^ it shall be 
necessary that a relative, friend or guardian of 
the patient make application therefor by a letter 
addressed to the Provincial Secretary. 

2. This application must be accompanied by 
three certificates in the form set forth in the 
appendix under the letters A, B and 0. (The 
foims are too lengthy for publication here.) 

3. The form A must be signed by three citi- 
sens residing in the same place as the lunatic. 

Form B must be signed by a physician, estab- 
lishing the state of the patient's mind and 
declaring whether or not it be a case of idiocy 
or imbecility. 

Form C must be signed by two citiiens redd- 
ing in the same locality as the patient, and they 
shall personally be responsible to the Province 
of Quebec for the payment of the board of the 
lunatic named in the certificate in form C, if it 
be established that the declaiations therein 
contained are unfounded and made in bad faith. 

The signaturei^ affixed to these three forms 
must be attested and acknowledged before ai 
Justice of the Peace in accordance with the 
provisions of the Act of the Parliament of the 
Dominion of Canada^ 37 Vict, chap. 7. 

4. On receipt of such letter and such certifi« 
cates^ the Provincial Hecretaiy shall submit them 
to the visitiDg physician of the asylum into 
which it is desired that the patient be admitted, 
and on his report the Provincial Seozetaiy shall 
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grant or refuse such reqaest^ and shall giye 
notice thereof to the parties interested. 

5. Idiots and imbecile persons shall not be 
admitted as Gk>yemment patients into asylums, 
unless they be dangerous or a source of scandals, 
subject to attacks of epilepsy or afiOicted with 
any monstrous deformity. 

6. At the commencement of each month, the 
visiting physician of the asylum, after having 
demanded the written opinion of the proprietor 
or superintendent of the asylum, or of the phy- 
sician employed by them, as to the mental con- 
dition of the patient, shall send in a report to 
the Provincial Secretary as to the patients who, 
in his opinion, should be discharged, and shall 
forward with the said report- the information in 
writing on the subject which shall be supplied 
by the proprietor or resident physician of the 
asylum. On this report of the physician, the 
Provincial Secretary shall forward to the pro- 
prietors of the asylum an order to set such 
patients at liberty, and such order must be 
carried out within eight days of the receipt 
thereof, and at the expiration of the said eight 
days, the patient shall no longer be kept at 
Government expense. 

7. For the purposes of the preceding section, 
the visiting physician shall, at all times, have 
access to every part of the lunatic asylum under 
his control, and he may also, when he deems it 
necessary, and at suitable times, take communi- 
cation of the registers in which the names of the 
patients are inscribed, as well as of all documents 
or books relating to the Government patients. 

8. Any person who has the legal charge of a 
patient in an asylum may obtain his release by 
addressing to the Provincial Secretary a petition, 
accompanied by a declaration, by which he shall 
bind himself to take care of the patient. When- 
ever the Provincial Secretary shall be convinced 
by the report of the visiting physician that the 
patient may be discharged without danger, he 
shall give an order in consequence, which shall 
be executed and at the expense of such relative, 
guardian or Mend. 

9. The above provisions do not apply to 
lunatics who are detained under the provisions 
of chapter 109 of the Consolidated Statutes of 
Canada, nor to those of the Act 32 nd and 33rd 
Vict, chap. 29, and its amendments. 

10. Whenever the Sheriff or other competent 
officer shall have reported to the Provincial 



Secretary that any pezson detained in any of the 
prisons of this Province for any cause whatso- 
ever is insane, the Provincial Secretary shall 
cause such insane person to be examined by one 
of the visiting physicians of the asylum, or by 
any other physician by him appointed, and if 
the report of such physician establishes the in- 
sanity of such prisoner, the Provincial Secretary 
shall recommend his removal to a lunatic 
asylum, and the Lieutenant-Governor may issue 
his warrant in consequence. 

11. Every visiting physician shall forward 
with his report the certificate of the physician 
of the prison, which shall be to the same effect 
as the certificate required by the above section 
three, and according to form B, annexed to the 
present Act. 

12. On the report of a visiting physician or 
any other physician appointed for such purpose, 
with the information supplied by the proprietors 
or resident physicians which may accompany 
the same, establishing that a lunatic confined 
in an asylum under the authority of chapter 109 
of the Consolidated Statutes of Canada, or of 
the Act 32nd and 33rd Vict., chap. 39, has re- 
covered the use of his reason, the Lieutenant- 
Governor shall, on the recommendation of the 
Provincial Secretary, and according to the cir- 
cumstances, order that such person so detained 
be discharged, or that he be brought back to 
gaol to stand his trial or to have his sentence 
carried out. 

13. The present commission of the Beauport 
Lunatic Asylum is hereby abolished, all laws, 
orders in council or agreements to the contrary 
notwithstanding, and all documents, registers 
and papers regarding the insane, and which are 
now in the possession of the secretary of the 
said commission, shall be handed over by the 
said secretary, after ten days notice to that effect, 
to the Provineial Secretary's office, and no other 
commission can be appointed In future notwith- 
standing any act or statute passed up to the 
the present Act. 

1 4. The proprietors of each of the said asylums 
must appoint and keep at their own expense a 
physician, who shall reside in such asylum or 
in its immediate neighborhood. 

15. All acts inconsistent with the provisions 
of the present Act are hereby repealed. 

16. The present Act shall come into force on 
the day of the sanction thereof. 
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NOTICE OF ACTION. 

The decisions which have been rendered in 
this Province with reference to the notice of 
action to which public officers are entitled, have 
had to do for the most part with the persons who 
should receive notice. In the case of Orant v. 
Beaudry, in the present issue, the Court had 
occasion to decide some important questions 
relating to the form of the notice, and as the 
case was one of considerable prominence, and 
the effect of the decision was to extinguish the 
action, the subject received more ample investi- 
gation than it might otherwise have called for. 
Two fatal defects were found in the notice which 
had been served in the case before the Court ; 
first, in specifying the grounds of action, the 
place where the injury was committed was not 
mentioned. Secondly, the residence of the 
plaintiFs attorneys was not mentioned. ▲ re- 
ference to the decisions cited by the Court shows 
that the jurisprudence of England and of 
Ontario, as well as of this Province, has been 
uniform in requiring tbe place to be specified* 
The other point — information as to the resi- 
dence of the plaintiff's attorney, is expressly 
required to be given by the article of the Code. 
It is true that attorneys practising before the 
Court are obliged to elect a domicile, or, in de- 
fault, are held to have elected domicile at the 
prothonotary's office. But the terms of article 22 
of the C<xie seem to have intended that public 
officers should not be left to this roundabout 
method of obtaining the information in question. 
The article of the Code is explicit, and the Court 
held that to satisfy it the notice itself should 
specify the place of residence of the attorney. 



MODERN ADVOCACY. 

In a notice of the late Mr. Isaac Butt, Q.C., 
the Law Timts refers to the change which has 
been taking place in the style of advocacy in 
Great Britain. " The class of advocates to which 
he belonged," it says, « is that of which Scarlett 
•nd Follett are prominent examples among 



English barristers, having no very profound 
knowledge* of law, but readiness in acquiring 
whatever is necessaiy for the case in hand, and 
facility in laying fiicts and arguments before 
Courts and juries. The glories of the profession 
of tbe law are perpetuated by mr-n of this class, 
which, however, is unfortunately becoming more 
contracted as time goes on. The lawyer with 
the omnium gatherum of knowledge — Charles 
Sumner's ideal lawyer — is becoming rare, whilst 
the mastery of dry items and fAc\» and argu- 
mentative reports is the characteristic of the 
modern barrister." 

We have no doubt that one of the principal 
causes of the change alluded to, is the enormous 
pressure of cases before the Courts at the present 
day. In England there are some eight hundred 
causes in arrears before the Queen's Bench. In 
the United States the Supreme Court is in a still 
more unfortunate condition. The number of 
cases on the docket has increased to 1 150, and 
the Court is now more than three years behind 
in its business. It is not wonderful that lawyers 
who rise to plead a case, with a keen realization 
of the &ct that a thousand other cases are wait- 
ing to be heard, should confine themselves to 
what bears directly on their pretention, or that 
Courts, haunted by the vision of ever multiply- 
iug arrears, should be impatient of any display 
of brilliance which does not help them to get 
to the end of the case. Mr. Justice Miller, of 
the United States Supreme Court, referring to 
the late Benjamin R. Curtis, whom he styles 
« the first lawyer of America, of the past or ihe 
« present time," considers his brevity a sterling 
merit. " He rarely found it necessary," t«ays the 
Judge, << in an argument in the Supreme Court 
•< of the United States, to occupy over forty 
"minutes, and I recollect only two cases in 
^ which he spoke beyond an hour." 



NEW PUBLICATIONS. 

Thi Law or Hotil Lifb : or the Wrongs and 

Rights of Host and Guest. By R. Vashon 

Rogers, Jr., of Osgoode Hall, barrister-at- 

law. Boston : Houghton, Osgood k Co. 

This little volume has been written by the 

accomplished author as a companion to ^ The 

Wrongs and Bights of a Traveller." . It is 

a complete manual of the law relating to hotels 
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and boarding-honsefl, and ail the decisions bear- 
ing upon the subject are carefully referred to, but 
the whole is worked up into the form of a nar- 
rative, in which legal principles and decisions 
are stated in conversational language. We con- 
fess that we do not look with much favor upon 
this plan of sugar-coating the maxims of the 
law. Those who dislike the dryness ot legal 
studies will be apt to find the vein of stoiy rather 
thin, and to lawyers, the work, we venture to 
think, would have been more valuable without 
the anecdotes and gossip. However, we recog- 
nize that tastes may differ in this matter as in 
others, and we must say that if any one could 
make us fall in love with the amusing style of 
writing law-books, Mr. Rogers would be likely 
to do so. Of the real ability displayed by the 
author it is difficult to speak too warmly. Mr. 
Rogers brings to his task an ample knowledge 
of the subject. The various topics are treated 
in a masterly manner, and if those who take up 
the book with the idea of merely finding amuse- 
ment persevere to the end, they will certainly 
have gained a fair insight into an important 
branch of the law. The work is admirably 
printed and bound, and is published by an 
American house, but Mr. Rogers, as many of our 
readers are no doubt aware, is a Canadian bar- 
rister, practising at E^ngston. 



VOTES OP GASES. 



SUPERIOR COURT. 

MONTBIAL, Oct. 26, 1879. 
GSAHT V. BlAUDBT. 

PubUe Offieer^C. C. P. 22— NoUee qf suU muti 
ttaU where the act qfd^endani complained qf 
wot eommiUedf and the reeidenee qf piaintiff^a 
attomeye, 
Maokat, J. In February last the plaintiff 
sued the defendant, Mayor of Montreal and a 
Justice of the Peace, for damages for fitlse arrest, 
for having illegally caused the arrest of plaintiff 
on 1 2th July, 1 878. The declaration ha& a very 
long introduction, stating the history, objects 
and constitution of the Loyal Orange Asso- 
ciation. It is formed (so says the declaration) 
of persons desirous of supporting the principles 
of the Christian religion ; they meet together 



periodically, in honor of William, Prince of 
Orange, whose memoiy they hold in reverence, • 
kc. The declaration goes on to charge the 
defendant with having, in abuse of his author- 
ity, gotten one Murphy to make an affidavit on 
that 12th of July, charging plaintiff and others 
with having unlawfully assembled lor the pur- 
pose of walking in procession through public 
streets of the city, thereby provoking a breach 
of the peace, the affidavit praying for plaintiff's 
arrest ; it is said that plaintiff thereupon was 
arrested, and had to give bail ; and afterwards 
defendant caused an indictment to be preferred 
against plaintiff and others for unlawfully 
assembling on that 12th of July; that a true 
bill was found, the defendant having obtained 
it by abuse of the process of law ; that on the 
14th of October the plaintiff was tried, and 
found not guilty. The declaration then pro- 
ceeds to charge defendant with having also 
gotten plaintiff, with others, indicted in 
October, 1878, for an unlawful combination 
and confederacy, the members of it taking an 
oath not authoriaed by law ; that by abuse of 
law the defendant got <* true bill '' foond upon 
this indictment ; that afterwards plaintiff was 
tried upon it, but acquitted; damages are 
alleged, and $10,000 are sued for. 

On the 23rd of October, 1878, notice of action 
was served upon defendant in the words and 
form following : 

'* DiSTBICT Or^MONTRXAL, { 

" Superior Court. > 
"David Grant, plaintiff, ot. Hon. J. L. Beaadry. 

defendant 
" Ta the Son, J, L, Beaudry, Ma»or t^ Mtmtnal : 

'< 8iB,— We give yon notice that David Grant, of the 
City of Montreal, saleaman and trader, will claim 
from yon personally^ the sum of ten thoosand dollars 
damagoB, by him suffered from the abuse made of 
yonr authority in causing bis arrest illegally and for 
no oause, on the twelfth day of July last (1878), and 
that unless yon make proper amend and repaiation of 
such damages within a monthi judicial prooeedinga 
will be adopted against you. 
*• Yours, 

*' DuuTBB, Bbanchacd & McCoBO, 

" Advocates f. piff. 
•• Montreal, 19th October, 1878." 

The defendant pleads lour special pleas, and 
the general issue. 

By the first he says that he is sued as a public 
officer, and therefore was entitled to a month's 
notice of action before suit; that this notice 
ought to have stated the causes of action, aaid 
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the name and residence of plaintiff's attorney, 
or agent ; that plaintiff did not give snch notice, 
and that the pretended notice of 23rd October, 
1878, was informal and irregular, and did not 
even mention the place where the act of 
defendant {qtieui dilU) complained of, was com- 
mitted. Bj his answer to this first plea, the 
plaintiff says that the notice of action given to 
defendant was sufficient in every respect. 

By other pleas, the defendant alleges that 
plaintiff was an Orangeman on the 12 th of 
July, 1878; that the Orange Association is 
dangerous to public order; that in Montreal 
the Society was and is an illegal one; that 
before 12th July, 1878, it had announced a de- 
termination to have a procession through the 
streets ; that this caused great anxiety among 
the dtiaens, disorders usually being the result 
of snch prooesrions; that the magistrates 
advised the defendant to issue a proclamation 
against all processions that day, and inviting 
the dtiaens to help to preserve the peace ; that 
the City Council also so advised the defendant ; 
that he did as advised ; yet the Orangemen met 
with intention to walk with insignia that 
day, and the plaintiff was, while organizing or 
marshalling the parade or procession, arrested 
by proper authority, and defendant is not re- 
sponsible ; that the plaintiff was arrested by the 
High Constable, upon a warrant of the Police 
Uagistrate upon the information of one Murphy, 
which warrant the defendant approved, and 
plaintiff was, as it were, consenting to his own 
arrest, that, by or through it, he might raise 
before the Courts the question of the legality, 
or illegality, of the Orange Association ; that 
as to the proceedings before the Criminal Courts, 
whether the plaintiff was acquitted or not can- 
not affect the defendant ; for he did not promote 
them, and had nothing to do with them, &c. 

In disposing of the case we have first to do 
with the first plea, and the answer to it. That 
the defendant was entitled to notice of action 
before suit is plain. We see at the end of the 
enquiU that he acted, on the 1 2th of July, in 
the execution of his office. He was in the 
exercise of his functions. The plaintiff admits 
that he had to give notice of action ; he alleges 
notice, and by his answer to plea insists that 
the notice given was sufficient. 

The defendant says that he has not received 
the required notice; that the causes of ac- 



tion were not stated in the notice served ; 
that it did not even state where the act of de- 
fendant complained of was done ; he objects, 
also, that the names and residence of plaintiff's 
attorneys, or agents, giving the notice, are not 
stated in or upon it. > 

The notice is sufficient, says plaintiff's attor- 
ney, *<the defendant could not misunderstand 
it." <' It must be read in a reasonable, conunon 
sense way," Ac. 

Art. 22, Code of Procedure, enacts: <<No 
public officer can be sued for damages by reason 
of any act done by him in the exercise of his 
functions, nor can any verdict or judgment be 
rendered against him, unless notice of such suit 
has been given him at least one month before 
the issuing of the writ. Such notice must be 
in writing ; it must specify the grounds of the 
action, and must state the name and residence 
of the plaintiff's attorney." 

Are the causes or grounds of action stated in 
the notice 7 The arrest of the plaintiff on the 
12th of July is the trespass charged, or offence 
of the defendant. Where it took place or was 
committed is not stated. In England, whence 
we have drawn our law, this would be Held fatal 
to plaintifi^s case. Martin v. Upeher, 3 Q. B 
(Ad. & Ellis). So it would be in Ireland. 
See Fisher's Digest, p. 3, cases of 1877. So 
in Ontario. Kemble v. MeOarry^ 6 Q. B. Bep. 
Old Series, and Madden v. Shnoer, 2 Q. B. Bep., 
p. 116. (Here the Judge read from these cases.) 
Our Code of Procedure, Art. 36, orders "Every 
suit in damages against a public officer, by 
reason of any act done by him in the exercise 
of his functions, must be brought before the 
Court of the place where such act was com- 
mitted." How can it be seen whether an action 
is instituted in the proper county if, in the 
notice of action, no place be stated? The 
necessity for statement of place in tlie notice of 
action is apparent for more reasons than one. 
Certain is it that our Quebec Courts hold as do 
those in England, Ireland and Ontario. See 
BeUertworth v. Houghs 16 L .C. Rep. Judgment 
of Stuart, J. (confirmed in the Q.B. afterwards.) 

The cause of action, in a notice of action, is 
not stated within the intent of Art. 22, Code of 
Procedure, unless place be stated. 

In no country possessing the institution of 
Justices of the Peace, as do the British pos- 
sessions generally, has it ever been judged, 
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except at the trial of the case of KembU ▼. 
McOarry^ when the trial Jadge erred, and his 
raling afterwards was corrected by the Queen's 
Bench, that place needed not be stated in the 
notice of action. 

This is a large proposition, but no less true 
than large; and there cannot be one law for 
the Mariintj the Kembles^ the Maddent and the 
Bettertworthsj and another one for the OranU. I 
shall not sinltiff myself by making a first 
departure from what has been ruled in the 
cases that I have referred to. 

They control, and upon this part of the case 
I haye to support the first plea of defendant. 

Bu( another objection in the same plea 
against the plaintiff's notice may not improperly 
be considered. It is this : that the hotice does 
not set forth the name and residence of plaintlff^s 
attorneys or agents giving it. Art. 22 C. P. 
orders as I haye said before. Plaintiff's notice 
does not express the place of residence of his 
attorneys. Both in England and Ontario the 
plaintiff's notice would be held defective. Bee 
Taylor v. Fenvnekj 7 D. & £/, and 6 Q. B. Rep. 
Ontario, p. 499 ; BaUa v. Walth, The practice 
in Quebec Province is well established, to give 
the name and address of the attorneys giving 
notice of action. I could cite many cases ; and 
see Doutre's Proc. Civile, Vol 2. 

Our Code meant to enact, as do the English 
Statutes, a strictness. It must be observed 
literally, and allows of no equivalent. (P. 417, 
Paley, on Convictions, 4th £d.) Otborne v. 
Ooughf 3 Bosanquet k Puller, is the case that 
some might call the best case for the plaintiff, 
but in that case the attorney signed q^ Birming- 
ham. That case might have helped, had the 
plaintiff's attorneys signed *^qf Montreal," as 
they have not done. On this part of the case I 
am bound to say that the defendant's first plea 
has to be supported ; so that upon either one of 
defendant's two objections, treated of, plaintiff's 
action mu8t fail. This makes it unnecessary 
to go into the case any fi&rther. 

Before concluding, I make apology to the pro- 
fession for having taken up so much time in pro- 
nouncing judgment in a case which might have 
been disposed of in a very short time ; buti have 
wished to make things plain to unprofessional 
hearers. I might say more, but will abstain. 
Doutre, Branehaud ^ McCord for plaintiff. 
Boy, Q,C., and Carter, Q.C., for defendant 



MoiTTRiAL, Sept. 26, 1879. 
Bavk ov Mohtbbal v. Ocddm et al. 



Banking Act of IBIl^AuihorUy of Bank to \ 

loans on collateral security o/ C.P.R. Stock. 

This was an action brought by the Bank of 
Montreal, against ex-directors of the Montreal 
City Passenger Bailway Company, to recover 
the amount of a loss sustained by the Bank on 
several loans made to Bond Brothers in 1876, 
on the collateral security of shares of the City 
Passenger Railway Company. The plaintiff al- 
leged that the defendants, while directors of the 
City Passenger Bailway Company, had made 
&lse reports and paid dividends in excess of the 
earnings, with a View to deceive the public and 
create an erroneous impression as to the value 
of the Company's property, and to raise the 
price of the stock ; that the plaintiff had there- 
by been misled, and had made a loan to Bond 
Brothers to an amount much exceeding the in- 
trinsic value of the stock, and had suffered loss 
in consequence. 

The defendants demurred to the action, al- 
leging, first, that the Bank could not, under the 
Banking Act of 1871, lawfully make a loan on 
the stock of the City Passenger Railway Com- 
pany; and, secondly, that supposing such a 
loan could lawfully be made, the alloKations 
of the declaration did not disclose sufficient 
grounds of sction. 

Rainvillb, J., as to the right of the Bank to 
make the loans, considered that it would be 
preferable to adopt the opinion of Papineau, J., 
who had ruled in the case of Gedde* j* Banque 
Jacques Cartier, that Banks might make such 
loans, and to hold that the Bank had power to 
make the loans on City Passenger stock. Were 
he to maintain the demurrer on this ground, 
there would be an appeal, and the case might 
go to the Privy Council before any further pro- 
ceeding could be taken in this Court. On the 
second point, there was no doubt that the alle- 
gations of the declaration were sufficient to per- 
mit the plaintiff to prove the publication of the 
reports, and that they were published with the 
intention of deceiving the public. 

Demurrer dismissed 

Ritchie, Q.C.f for plaintiff. 

lAinn # Cramp, Carter, Q.C., Barnard, Q.C., 
LacoHe, Q.C., for defendants. 
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COUBT OP QUEEN'S BENCH. 
[Crown Side.] 

MONTBKAL, Oct. 14, 1879. 

BioiNA y. GioROs Matnard. 

Obtaining ** money^* under falte preteneet. 
The defendant, Maynard, was indicted for ob- 
taining f< money" under false pretences. The 
eTidence for the prosecution showed that he had 
obtained a cheque on the Exchange Bank from 
one Sonne. 

Monk, J., who presided, held that there was 
no case on the indictment as laid, and directed 
the jury to acquit the defendant. 

F. X. ArehambaiUtj Q.Cy for the Crown. 

W. H. Kerr, Q.C., and E. D. McOibbon, for the 
defendant. 



MONTRIAL, Oct. 13, 1879. 

Bboxna t. Sir Francis Hincks et al. 

Banking Act qf 1871 — Making /aUe statement — 
Indictment — Demurrer. 

The defendants, directors of the Consolidated 
Bank of Canada, were indicted, under 34 Vict, 
cap. 5, sec. 62, for making a wilfully false and 
deceptive statement in a return respecting the 
affairs of the Bank. The indictment was simi- 
lar to that in Reg. v. Cott^j 22 L.C.J. 141. 

The following is a copy : — 

" The Jnrors, kc. present, that before and at 
the time of the committing of the offence here- 
inafter mentioned, John Baxter Benny was the 
General Manager, and Sir Francis Hincks, 
Bobert James Beekie, John Grant, John Bankin, 
Hugh McKay, and William Watson Ogilvie 
were Directors of a certain Bank called « The 
Consolidated Bank of Canada," and that they 
the said John Baxter Benny, Sir Francis Hinks, 
&c., being respectively such General Manager 
and Directors as aforesaid, on the 6th ot Feb- 
ruary, 1879, did unlawfully and wilfully make 
a certain wilfully faUe and deceptive statement 
in a certain return partly written and partly 
printed respecting the affairs of the said Bank, 
which said statement was wilfully false and 
deceptive in certain material particulars, that is 
to say in this, to wit, that it was therein falsely 
stated that certain liabilities of the said Bank, 
to wit, "other deposits payable on demand" 
amounted on the 31 st day of January, 1879, to 



$2,180,373.61, and in this, to wit, that it was 
therein falsely stated that certain other liabili- 
ties of the Bank, to wit, « other deposits payable 
after notice or on a fixed day," amounted on 
the day and year ladt aforesaid to $2,031,098.02 ; 
and in this, to wit, that it was therein wisely 
stated that no amount was due on the day and 
year last aforesaid by tlie said Consolidated 
Bank of Canada to other Banks in Canada ; and 
in this, to wit, that it was therein falsely stated 
that certain assets, to wit, the " specie " of the 
said Bank, amounted on the day and year last 
aforesaid to $311,460.85 ; and in this, to wit, 
that it was therein falsely stated that certain 
other assets of the said Bank, to wit, " Dominion 
Notes," amounted on the day and year last 
aforesaid to $267,733.50 ; and in this, to wit, 
that it was therein falsely stated that certain 
other assets of the said Bank, to wit, '< Notes of 
and cheques on other Banks," amounted on the 
day and year last aforesaid to $263,838.99 ; and 
in this, to wit, that it was therein falsely stated 
that certain other assets of the said Bank, to 
wit, *< Notes and Bills discounted and current," 
amounted on the day and year last aforesaid to 
$7,250,149.45; and in this, to wit, that it was there- 
in falsely stated that there were no other assets 
of the said Bank not included under the several 
heads contained in the said return, they the 
said John Baxter Benny, Sir Francis Hincks, 
&c., then well knowing the said statement to 
be false in the several particulars aforesaid." 

There was another indictment in the same 
terms, referring to return of 9 January, 1879. 

Kerr, Q. (7., for the defendants, moved to quash 
the indictment, and also filed a demurrer setting 
up the same grounds as the motion to quash. 
The demurrer was as follows : — 

« And the said Sir Francis Hincks, Bobert J. 
Beekie, and William W. Ogilvie, in their own 
proper persons, come into Court here, and hav- 
ing heard the said indictment read, say that the 
said iudictment and the matters therein con- 
tained in manner and form as the same are above 
stated and set forth, are not sufficient in law, and 
that they, the said Sir Francis Hincks, Bobert 
James Beekie, John Bankin, and William W. 
Ogilvie, are not bound by the law of the land 
to answer the same for the following reasons : 
1. Because there is no allegation therein of the 
said offence therein set out having been com- 
mitted in the District of Montreal. 2. Because 
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it does not appear in the said indictment that 
the said Consolidated Bank of Canada is a bank 
subject to the operation of the Act of Parlia- 
ment of the Dominion of Canada the 34 Victoria, 
Chapter 5 ; nor is it shown in the said indict- 
ment that the said Act, or any Act of the 
Dominion of Canada, applies to the Consolidated 
Bank of Canada. 3. Because each of the fieilse 
statements alleged in the said returns is a mis- 
demeanor of itself, and such misdemeanor 
should be the subject of one count, whereas 
there are over six misdemeanors alleged in the 
said count in the said indictment. 4. Because 
it is not therein alleged that the return which 
is said to contain the false statements was a 
return to the Goyernment of the Dominion of 
Canada. 6. Because it is not therein alleged 
that the said return was ever published or made 
known to the public. 6. Because it is not 
therein alleged that the said Sir Francis Hincks, 
Robert James Beekie, John Rankis, William 
W. Ogilvie were directors of a bank to which 
the Banking Acts of the Dominion of Canada 
apply; and this the said Sir Francis Hincks, 
Robert James Reekie, John Rankin, William W. 
Ogilvie are ready to verify. Wherefore for want 
of sufficient indictment in this behalf the said 
Sir Francis Hincks, Robert James Reekie, John 
Rankin, William W. Ogilvie pray judgment, 
and that by the Court here they may be dis- 
missed and discharged from the said premises 
in the said indictment specified." 

MoHK, J. The questions which have been 
presented for the consideration of. the Court 
arise on two motions to quash and two demur- 
rers to indictments, Nos. 49 and 60, against the 
accused. The objections urged by the defence 
in these several proceedings are identical, and 
the decision of the Court in regard to one dis- 
poses of the other three. I may remark also 
that the two indictments are the same in form, 
setting forth the same description of offences 
committed, the one on the 9th January, 1879, 
and the other on the 6th February, 1879. The 
defendants are there charged with having un> 
lawfully and wilfully made at these dates, res- 
pectively, certain wilfully f&lse and deceptive 
returns respecting the afl^irs of the Consoli- 
dated Bank of Canada, they then being, one the 
General Manager and the others directors of the 
aforesaid Bank, and these wilful and false state- 
ments are alleged to exist in certain material 



particulars which are therein set forth in detaii 
As before remarked, the motions to quash and 
the demurrers Involve similar grounds of objec- 
tion, and it is uiged against the indictments 
that they should be declared and adjudged in- 
sufficient in law. 

" 1st. Because there is no allegation therein 
of the said offence therein set out having been 
committed in the district of Montreal.'' This 
ground was abandoned by the defendants' coun- 
sel at the argument^ and as a matter of law and 
legal procedure, it could not prove successfiil 
on a motion to quash or on demurrer. The 
point is too clear under the statute to admit of 
doubt or discussion. 

" 2nd. Because it^oes not appear in the said 
indictment that the said Act, or any Act of the 
Dominion of Canada applies to the Consolidated 
Bank of Canada." This objection was argued 
at great length, and urged with considerable 
ingenuity by the counsel for the defence. Bat 
in regard to these pretensions, it might perhaps 
be sufficient for me to refer to the case of 
Cott6, in which one of the points raised on oio- 
tion to quash reads as follows : — <* Because it is 
not shown, as set forth in the said indictment, 
that the Bank therein referred to as La Bangui 
Jacques Cartier, of which it is alleged, the said 
Honors CottS was cashier, was a duly incor- 
porated banking institution, doing business 
within the Dominion of Canada, and subject 
to the provisions of law relating to banks and 
banking." A learned Judge of this Court re- 
fused to reserve the question thus submitted 
for his decision, and held that this omission in 
the indictment was not fatal. In that opinion 
I entirely concur, and in any case, even if that 
view of the law was not so clear to my mind, I 
would hesitate in the face of such a ruling be- 
fore dissenting from that decision on the pre- 
sent occasion. But as this point was not sub- 
mitted to the Court of Appeals upon the 
reserved case, and as the Consolidated Bank of 
Canada is not to be found in the schedule to 
the Banking Act 34 Vic, Cap. 6, it is, perhaps, 
due to the argument of counsel that I should, 
in a few words, assign my reasons why the above 
decision in the CottS case applies to the one 
under consideration, and must be upheld and 
adhered to in this instance, although there is a 
slight difference between the two banks in 
regard to the dates of their incorporation — the 
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one being in existence at the time of the 
Banking Act, and the other incorporated by a 
statute ■nbfleqnent to that Act. If I clearly 
tindervtand the objection, it amounts to this : 
The Consolidated Bank of Canada not being in 
existence when the Banking Act was passed, 
and, therefore, not being referred to in the 
schedule to that statute, its subsequent incor- 
poration and the application of Dominion 
hanking law to that institution shoald haye 
heen alleged in the indictment. At first sight, 
and upon a restricted view of the law, there is, 
no doubt, something plansible about this argu- 
ment, but I confess myself, after careful consi- 
deration, unable to see how it can be success- 
fully urged against the sufficiency of this 
indictment. Bearing in mind, therefore, the 
precise point raised by the defendants' counsel, 
via : if the Consolidated Bank of Canada was 
in existence when the 34 Vic, cap. 5, was en- 
acted, that Act does not apply to it, because 
not mentioned in the schedule, and as it was 
incorporated five years afterwards hy the Act 
39 Vic, cap. 44, this subsequent charter should 
have been alleged in the indictment, in order 
to show that it came under the operation of the 
Act 34 Vic, cap. 5. In order to mark the rela- 
tion of these two statutes, the one to the other, 
it is necessary to refer to them a little more in 
detail. By the first clause of the Banking Act 
it is enacted in substance as follows: — The 
charters or acts of incorporation of the gene- 
iml hanks enumerated in the schedule to that 
Act are continued, subject to the provisions of 
that Act until 1st July, 1891, and the provi- 
sions of that statute shall apply to each of 
them respectively, and their then present char- 
ters were repealed, except only as to the mat- 
ters for which the said charters are as therein 
above continued until the day last aforesaid. 
In the Section 2 of that Act will be found the 
following words : 

" The provisions of this Act shall apply to 
any bank to be hereafter incorporated (which 
expression in this Act includes any bank in- 
corporated by any Act passed in the present 
session, or in any future session of the Parlia- 
ment of Canada, whether this Act is specially 
mentioned in its act of incorporation or not, as 
well as to all banks whose charters are hereby 
continned, but not to any other, unless extend- 
ed to it under the special provisions hereinafter 
made.'' 



Section 13 of the same Act provides that — 

" Monthly returns shall be made by the bank 
to the Government in the following form, and 
shall be made up within the first ten days of 
each month, and shall exhibit the condition of 
the bank on the last juridical day of the month 
preceding ; and such monthly returns shall be 
signed by the president or vice-president, or 
the director (or, if the bank be en eommandiU, 
the principal partner) then acting as president, 
and by the manager, cashier, or other principal 
officer of the bank, at its chief seat of busi- 
ness." 

Section 62 of the same Act, 34 Vic, cap. 8, 
enacts that — 

" The making of any wilfully false or decep- 
tive statement in any account, statement, re- 
turn, report, or other document respecting the 
affiiirs of the Bank shall, unless it amounts to 
a higher offence, be a mlbdemeanor, and any 
and every president, vice-president, director, 
principal partner, en commandiUy auditor, man- 
ager, cashier, or other officer of the bank pre- 
paring, signing, approving or concurring in 
such statement, return, report or document, or 
issuing the same with intent to deceive or mis- 
lead any party, shall De neld to have wilfully 
made such false statement, and shall further 
be responsible for all damages sustained by 
such party in consequence thereof 

By the 13th clause the law imposes on the 
banks the duty of making monthly returns to 
the Qovernment ; and;the 62nd clause speaks of 
any wilfully false or deceptive statement in any 
account, statement, return, report or other do- 
cument respecting the affairs of the bank, 
and it further declares that any president^ 
vice-president, director, auditor, manager, cash- 
ier, or other officer of the bank preparing, 
signing, approving or concurring in such state- 
ment, return, report or document, shall be held 
to have wilfully made such false statement. It 
must be admitted that this clause embraces a 
great number and variety of cases regarded as 
wilful and false in business transactions. It 
undoubtedly is extremely stringent and com- 
prehensive, and is calculated in the highest 
degree to stimulate the activity and vigilance 
of every one connected with the management 
of these important institutions. It goes far 
beyond the monthly returns which Banks are 
obliged by the Act to make to the Government ; 
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but such is the law and we have to take it as 
we find it and administer it as best we can. Its 
bearing on the case will appear in the sequel of 
these remarks. Now, let us ascertain whether 
this Act 34 Vic, cap. 5, with this and other 
provisions, applies to the Consolidated Bank of 
Canada. Section 9 of the Act of Incorporation 
of this " Consolidated Bank," 39 Vic, cap. 44, 
enacts that 

" The Act of Parliament of Canada, passed in 
the thirty-fourth year of Her Majesty's reign, 
chapter five, intituled < An Act relating to Banks 
and Banking, and all the provisions thereof and 
the amendments thereof shall apply to the 
' Consolidated Bank of Canada,* in the same 
manner as if the same were expressly incorpor- 
ated in this Act, except in so tar as such pro- 
visions relate specially to banks in existence 
before the passing thereof, or to baiUcs en com- 
fnandiUf or are inconsistent with this Act ;" and 
it is then declared to be a public Act. Here we 
have an express clause of a public Act de- 
claring that the Banking Act, 34 Vic, chap. 5, 
shall apply to the Consolidated Bank. The 
Court is bound to know this provision of the 
law, I am obliged to recognize and act upon it 
without allegation in It^gal proceedings and 
without proof other than that furnished by Ihe 
law itselt. What necessity for alleging the 
fiict in the indictment ? What object would be 
attained in a prosecution like the present, by 
inserting such an allegation therein ? 1 have 
heard none — I know of none ; in the opinion of 
the Court such an averment would be simply use- 
less, and, therefore, this ground of demurrer 
must be overruled. We come now to the third 
reason for demurring to this indictment and it 
is as follows: •< Thirdly — Because each of the 
felse statements alleged in the said return is, if 
false, as alloj?ed, a miKdemeanor of itself, and 
each such misdemeanor should be the subject 
of one count, whereas there are over six mis- 
demeanors alleged in the sole count contained 
in the said indictment." Tliis ground, I 
believe, was abandoned at the argument ; but 
in any case this point was disposed of by the 
Court of Appeal in the Cott6 case; the Court 
holding that the indictment, which was in form 
precisely the same as the one under consid«'ra- 
tion, did not charge the defendant with s^vtral 
offences or with one offence in diffen-nt counts, 
but contains only one count, charging the 
defendant with only one offence — that is, of 
having unlawfully and wilfully made a certain 
wilfully fiilse and deceptive statement in a 
return respecting the affairs of the Bank, which 
sMement, it is averred, was false in seveial 



particulars, the whole forming bat one oflfenca, 
as the several particulars in which the state- 
ment was false and deceptive were included in 
the same return, and formed but one and the 
same transaction. This pretension, therefore, 
cannot be sustained. The 4th and bth reasons 
are as follows, vi*. : — " Fourthly — Because 
it is not therein alleged that the return, 
which is said to contain false statements, 
was a return to the Uovemment of the 
Dominion of Canada." " Fifthly, — Because it 
is not therein alleged that the said return was 
ever published or made known to the public. 
The law does not distinguish between returns 
imposed as obligatory by the Act and other 
returns, and where the law does not the Court 
will not — cannot distinguish. Besides, these 
points were disposed of by the Court of Appeals 
in the Cott^ case, and in that judgment I con- 
curred. The wording of that indictment, as 
before remarked, was the very same as in these, 
and it was held that these allegations were not 
necessary. The offence consists in the m^ing 
any wilfully false or deceptive statement in 
any account, return, report or other document 
respecting the affairs of the bank. The indict- 
ment is in the very terms of the statute, and 
no more is required in this instance. Besides, 
the return must be wilfully fitlse and deceptive. 
The nature of that return will speak for itself 
when produced and legally proveid. Till then, 
and owing to the comprehensive language of 
the statute, the Court is of opinion that these 
averments were not necessary, and consequent 
ly that the omission of them is not £stal. The 
6th reason, that it is not alleged in the indict- 
ment that the defendants were directors and 
officers of a bank to which the Banking Acts of 
the Dominion of Canada apply, has already 
been considered and disposed of. The necessi- 
ty of negative averments in the indictment was 
also mentioned in the argument. The cotmsel 
were aware of the holding of the Court of Ap- 
peals as to such allegations in the case so often 
referred to above. The authorities cited by 
Mr. Kerr, from Archbold and Paley, in my opi- 
nion, do not apply to the case under considera- 
tion, and the mconvenitnce and even inexpe- 
diency, in view of an effective administration 
of justice in cases like the present of attempting 
to point out, before the adduction of evidence, 
in what particulars such statements are false 
and deceptive must be obvious to every one 
familiar with th<' incidents of this kind of pro- 
secution. The statutes I have quoted and re- 
ferred to are public Acts. They are precise, 
formal and peremptory in their provisions, and 
I am of opinion that the jurisprudence of this 
Court fully justifies the application of them 
which the Court feels called upon to make in 
these cases. The motions and demurrers are 
consequently dismissed. 

Jiitckie, Q.C.y for the private prosecutor. 

Kerr, Q.C., WurteU, Q.C.y Woiherapoon^ and 
Maemotter tor the defence. 
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TEE DOMINION CONTROVERTED 
ELECTIONS ACT. 

The Supreme Conrt of Canada, on the 28 th 
ttltixno, afiinned the judgment of Chief Justice 
Meredith in Langlou ▼. Valin, 5 Q. L. B. 1, in 
which the learned Chief Justice decided that 
the Dominion Controverted Elections Act of 
1874 is not ttUra viret in making the Superior 
Court of Lower Canada a Court for the trial of 
petitions respecting elections to the House of 
Commons. That judgment was given after the 
case of Bruneau et al, t. Massue^ in which the 
Court of Queen's Bench sitting in appeal 
unanimously ruled in the same sense. (See 2 
Legal News, p. 38; 23 L. C. J. 60). The 
judgment in Bruneau v. Mauue was rendered 
on the 18th December last. In January, however, 
in the case of Belanger v. Caron, 5 Q. L. R. p. 
19, Mr. Justice Stuart, though his attention, 
apparently, had been called to the case of 
Bruneau v. Mauu^y held that the Dominion 
Controverted Elections Act of 1874 is uUra 
vwe», Mr. Justice Caron, in another case 
decided about the same time, Dubuc v. VaUity 5 
Q. L. B. p. 34, agreed with the Court of Appeal 
and with Chief Justice Meredith. 

Under the circumstances the Supreme Court 
exercises a useful function in settling the juris- 
prudence on the point, that is to say, if the 
decision of the federal tribunal be universally 
accepted as authority, which it may be hoped 
will be the case. The Supreme Court, we may 
remark, was unanimous. The judgment of 
Chief Justice Bitchie will be found in another 
column. 



LEGISLATION OF LAST SESSION. 
A question was raised as to the validity of 
the Acts of the Province of Quebec, assented to 
by the Lieutenant-Governor on the Uth of 
September last. These Acts had been assented 
to during an adjournment of the Legislative 
Assembly, in the presence of the Legislative 
Council, but the Assembly was represented by 
the Speaker and Clerk only. This was contrary 



to usage, but the step was prompted by the 
importance of putting the Acts in force without 
delay. When the Legislative Assembly met 
on the 28th ult., the then Solicitor-General Mr. 
Mercier, and Mr. Wurtele both introduced bills 
to remove the doubt which existed as to the 
validity of the assent given in the absence of 
the Legislative Assembly. The difficulty, how- 
ever, was solved by the present administration 
advising the Lieutenant-Governor to assent to 
the Acts again in the presence of both Houses. 



FRIVOLOUS APPEALS. 
Mr. Justice Johnson, presiding in the Court 
of Review, in pronouncing the judgment of the 
Court in a case on the 31st ult., censured rather 
severely the practice of taking cases to Review 
where the facts were really so plain as to admit 
of no doubt. It would also appear that the 
papers filed in suits are open to objection on 
the score of neatness and legibility. The 
learned Judge concluded his judgment as 
follows: «0n the whole, it is impossible to 
doubt that the unquestionable duty of the Judge 
below was to rule as he did. Now, with refer- 
ence to this case, which is unfortunately only a 
specimen of a numerous class of cases that 
come before this Court, we feel constrained to 
say that it ceases to be a matter of surprise that 
the list in Review should show some 80 cases 
in a term. Yet all this stuff has to be examined 
and disposed of by three Judges, who must, each 
for himself, deal with the unclean and dis- 
orderly mess of papers, lor the most part in two 
different languages, and illegible in either, 
except by an expert, that makes up the average 
record in the Superior Court for Lower Canada. 
Judgment confirmed with entire unanimity and 
considerable disgust." 



RIGHTS OF FIRST REGISTERED MORT- 
GAGEE OF A VESSEL. 
In the case of Rom v. Smithy j- Canting oppo- 
sant, noted in the present issue, Mr. Justice Jett^ 
has reviewed the decisions of our Courts with re- 
ference to the rights of duly regifltered mortgagees 
of ships under the Merchant Shipping Act, and 
arrived at the same conclusion as Mr. Justice 
Sicotte in the case of Kempt v. Smithy ^ Cantin, 
opposant (2 Legal News, p. 190). The law is 
held to be that a judgment creditor has no right 
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to seise or bring to sale a vessel on which there 
Ik a duly recorded mortgage, without getting 
the consent of the mortgagee, or an order of a 
competent Court. Apparently, the nature of 
the debt for which the vessel is seized, whether 
it be for work done, or for supplies or equip- 
ment furnished, does not afiect the question of 
the right to seize and sell. 



NOTES OP GASES. 



SUPERIOB COURT. 

M02f TRIAL, Oct. 81, 18t9. 

R0B8 et al. V. Smith, and Cantin, opposant. 
Veuel ^^ Seiiure by Judgment creditor without 

cofuerU of firtt regitlered mortgagee — Mortgage 

executed in pretence qfone witneee. 

In January, 1875, the plaintiffs, alleging that 
that they were the demiere fquipeure of the 
steamer "Cantin," caused it to be seized before 
judgment, as in the possession of defendant, for 
a sum of $198.98. On the 25th January, 1876, 
judgment was rendered against the defendant 
for this sum by de&ult, and on the 26th Feb- 
ruary, 1876, the vessel was advertised for sale 
under a writ of execution in satisfaction of this 
judKUxent. 

The opposant intervened, and alleged that in 
May, 1875, the defendant mortgaged the ship 
to him for $10,000, which defendant was to pay 
on the 15th June, T876, the opposant agreeing 
not to cxeroise before that date the mortgagee's 
right of sale under the Merchant Shipping Act 
of 1864. The opposant further alleged the re- 
gistration of the mortgage, and said that the 
vessel could not now be seized and sold without 
his consent. He concluded, therefore, by pray- 
ing that the seizure be set aside. 

The plaintiffs contested the opposition, saying 
that at the time of the seizure, the defendant was 
proprietor and in possession of the vessel, and 
that the only right which the opposant had 
was, not to prevent the sale, but to ask that the 
sale be made subject to his mortgage. The 
plaintiffs further urged that the opposant had 
himself caused the vessel to be seized as in de- 
fendant's possession, since the plaintiffs' seiz- 
ure ; that at the time of the plaintiffs' seizure 
nothing was due to opposant, the term accoided 



for the repayment of the $10,000 not having 
expired ; and lastly, that plaintiffs' claim should 
take precedence of that of opposant, being for 
repairs and necessaries for the ship. 

The last allegation was held by the Court 
not to be proved, but the other facts were either 
admitted, or appeared by the documents pro- 
duced. 

JiTTi, J., in rendering judgment, disposed 
first of a question raised at the argument only, 
— that the opposant's mortgage was null, the 
document not being passed before a notary, or 
made in duplicate in the presence of two wit- 
nesses, as C.C. 2380 requires, but was signed in 
the presence of a single witness. The answer 
to this was that Art. 2380 had been repealed by 
36 Vict. (Canada) ch. 128, passed in 1873. Not 
only Art. 2380, but all the articles from 2356 
to 2382 inclusively (27 in all) have been re- 
pealed by the Act of 1873, except such parts of 
2356, 2359, 2361, 2362, 2373 and 2374, as are 
not inconsistent with the Act in question. At 
the same time chapters 41 and 42 of the Con- 
solidated Statutes of Canada, on which the 
above mentioned articlen of the Code were 
founded, were also entirely repealed. The re- 
sult was to revive the provisions of the Her. 
chant Shipping Act of 1854 as modified by our 
Act of 1873. Now, according to the form given 
in the Imperial Act of 1854, which is not 
changed by the Canadian Act of 1873, one wit- 
ness is sufficient. The mortgage of opposant 
was given after the repeal of Art. 2380 C.C, 
and therelore the pretention of the plaintiffs on 
this point was unfounded. 

The second question was as to the right of 
the mortgagee, Cantin, to oppose the seizare. 
In the case of KeUy k Hamilton, 16 L. C. J. 320, 
it was decided by the Court of Appeal in 1872, 
that a registered mortgagee, who is also holder 
of the certificate of ownership, can revendicate 
the vessel in the hands of an adijudicataire 
thereof by judicial sale, even when the mort- 
gagors have at all times prior to the delivery to 
the atif'udicatettre been in actual possession. 
This judgment was rendered by Duval, Caron, 
Drummond, Badgley and Monk, JJ., but by a 
majority of one only, Drummond and Monk, 
JJ., being in the minority. 

In April, 1878, in Daoust v. Macdonald, it 
Norritj opposant, 1 Legal News, p. 218, the 
Court of Review decided that a mortgagee 
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cannot prevent the seizure and sale of a vessel 
at the suit of a judgment creditor, but such sale 
will not purge the mortgage, and conveys to 
the purchaser only such rights as the mortgagor 
had, the mortgagee retaining his rights against 
the purchaser. This was a reversal of Judge 
Mackay's judgment, and Judge Torrance dis- 
sented in Review, so that the judges were two 
against two. In May, 1879, Judge Sicotte, in 
the case of Kempt v. Smithy k CarUin, opposant, 
contrary to the decision in Review in liorrit v. 
Maedonaldf maintained the right of the regis- 
tered hypothecary creditor to oppose the sale of 
a vessel mortgaged to him. See 2 Legal News, 
page 190. \ 

The decision in Daoust v. Macdonald^ though 
not expressly opposed to that of the Court of 
Appeal in Kelly and Hamilton, was in conflict 
with that of the Queen's Bench in England, in 
the case of Dickenton v. Kitchen, ^ Darling, 8th 
Ellis 4 Blackburn, p. 788, on which the judg- 
ment in Kelly ^ Hamilton was principally 
founded. It was interesting to observe that the 
grounds relied on by the Court of Review in 
Da&tut V. Maedonald, and by the plaintiffs in 
this case, had been urged in the English case, 
and yet the pretension was unanimously rejected 
by the four Judges of the Queen's Bench. The 
case of Diekefuon 3^ Kitchen was better authority 
now than in 1872, the repeal of the articles of 
the Code having taken place since that date, 
and his honor might say, with Judge Badgley, 
^ under these circumstances the judicial pro- 
priety is unquestionable of resorting to the 
English authorities and precedents as explanar. 
tory of the Provincial law." In fact, the Pro- 
vincial law in this matter was not different from 
the Imperial law, and section 66 of the Im- 
perial Act was law here. The opinion of the 
English Court of Queen's Bench, therefore, 
afforded the most authoritative interpretation 
of the law. His Honor cited the 'opinion of 
Lord Campbell in the case referred to : " To 
hold that any other creditor may seize and sell 
a mortgaged ship as against the mortgagee is 
inconsistent with the later part of that section 

(70) There is nothing in the Act to enable 

a creditor of the mortgagor to seize and sell a 
mortgaged ship ; and the exercise of such a 
right by him is inconsistent with the right 
expressly retained in fevor of the mortgagee." 
And Coleridge, J., said : ^^By sect. 70, it is im- 



plied that the mortgagee of a ship, by reason 
of his mortgage is [to be deemed the owner to 
an extent which is inconsistent with the alleged 
right of another creditor to seize and sell the 
ship." The text of the Federal Act of 1873, 
wag express : — <* Every recorded mortgagee 
shall have power absolutely to dispose of the 
ship, in respect of which he is recorded as such, 
and to give effectual receipts for the purchase 
money ; but if there are more persons than one 
recorded as mortgagees of the same ship, no 
second or subsequent mortgagee shall, except 
under the order of some Court capable of tak- 
ing cognizance of such matters, sell such ship 
without the concurrence of eveiy prior mort- 
gagee." It could not be supposed that the law 
intended to give an ordinary creditor, without 
privilege or mortgage, a right denied to a 
privileged creditor. The opposition would, there- 
fore, be maintained, and the seizure set aside. 

D. R. McCord for opposant. 

T. P. BuOer for plaintiff contesting. 

CIRCUIT COURT. 
WatbbloOi Dist. of Bedford, Oct. 1, 1879. 
EaStirm Towhships Mutual Firi Ins. Co. v. 

BUNVENU. 

Cause qf action — Mutual Insurance Co. — Premium 
Note. 

The plaintiffs, having their head office in 
Waterloo, district of Bedford, brought an action 
against the defendant for $80.34, assessments 
on premium note given for insurance in the 
company. The defendant was described as of 
Yerchdres, in the district of Montreal, and ser- 
vice was made on him there ; and it was ad- 
mitted that the premium note and application 
for insurance were signed there. 

The defendant filed a declinatory exception, 
on the ground that he should have been sued 
in the district of Montreal, where he had been 
served, and where the cause of action arose. 

It was admitted that the head office of the 
Company was at Waterloo, and the plaintiffs 
produced notice of assessments and certificates, 
showing that calls were payable at the head 
office. 

The plaintiffs relied on C.S.L.C. cap. 68, re- 
lating to Mutual Insurance Companies. The 
defendant, by signing the application, became 
a member, and as such was bound by the regu- 
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Utions made by the directors, and as the 
ment was made payable at the head office, the 
company had a right of action there. 

DuvKiN, J. This is a matter purely personal? 
and 34 C.C.P. is decisive of the question raised. 
This court is not that of the defendant's dom- 
icile, nor yet that of the place where the de- 
mand was served upon him personally. Is it, 
then, that of the place where the right of action 
originated? Were he suing the company, it 
might well be said that his right of action 
against them originated here, where they have 
their domicile, and their business head-quarters. 
But they are suing him ; and he is right when 
he objects that all he ever did to give them 
cause of suit against him, he did outside of this 
jurisdiction, — that as against him their right 
of action originated, not here, but there. 

Exception maintained. 

C. A. Nv^ing for plaintiff. 

J. P. Noyetj Q.C.f for defendant. 



COURT OF QUEEN'S BENCH. 

Montreal, Sept. 20, 1879. 

Sir a. a. Dorion, C.J., Monk, Ramsay, Tkssikb 

and Cross, JJ. 

[Appeal Side.] 

Ex parte Corwin, petitioner. 

Change of venue — Where application should be 
made. 

Ramsay, J. An application is made by the 
defendant, who is charged with manslaughter 
on the finding of the Coroner of the District of 
Three Rivers, for change of venue. The ques- 
tion we are going to decide is not on the 
merits ; in fact, we have not examined the affi- 
davits. We say that the application ought 
not to be made here. We are not prepared to 
say that we are not as competent as a single 
judge in chambers; still it has never been 
the practice to make such an application on 
this side of the Court. Again, we have no 
reason given us why the Court at Three 
Rivers should not take cognizance of the 
matter. We do not think, therefore, it 
would be a proper exercise of our discretion to 
entertain the application, and it is rejected i 
but we wish it to be understood that we are 
not deciding anything as to the merits. 

The case of Mr. Brydges has been referred toj 



but that was entirely different Mr. Bxydgev 
was arrested in Montreal, on a Sunday morn- 
ing, on a charge of a constructive felony. An 
application was made before Mr. Justice Badg- 
ley in chambers to change the venue, and in 
the exercise of his discretion he granted the 
application. When the case came before me, 
the question was whether Mr. Justice Badgley 
had properly exercised his discretion, and I said 
I had no authority to decide that. 

Monk, J. I have grave doubts whether we 
have jurisdiction, sitting as a Civil Court, to 
take up this matter. It is true that writs of 
error are submitted to us, and applications for 
habeaa eorptUy but that power is expressly given 
by Statute. 

F. X, ArehambauUj Q.C., for the Crown. 

E. C, Monky for defendant. 



SUPREME COURT OF CANADA. 

Ottawa, Oct 28, 1879. 
Ritchie, C. J., TAscBiRiAr, Fournibb, Hbwrt, 

GWYNKB, J J. 

Valin, Appellant, and Lanolois etal., Respdts. 
Dominion Controverted EUetiont Aet^ 181 4^~Bigkt 
of Dominion Parliament to make Judge* ^ 
Superior Courts in the Provinces Judge* of 
Dominion Election Courts. 
RiTCHiH, C. J. This is an appeal from the 
judgment of Chief Justice Meredith dismining^ 
preliminary objections of appellant, and declar- 
ing the " Dominion Controverted Elections Act^ 
1874," to be not ultra vires of the Dominion 
Parliament, and the correctness of this deter- 
mination is the only question now in contro* 
versy. This, if not the most important, is one 
of the m(»st important questions that can come 
before this Court, inasmuch as It involves in an 
eminent degree the respective legislative rights 
and powers of the Dominion Parliament and 
the Local Legislatures, and its logical conclu- 
sion and effect must extend &r beyond the 
question now at issue. In view of the great 
diversity of judicial opinion that has charac^ 
tensed the decisions of the Provincial tribunals 
in some Provinces, and of the judges in all, 
while it would seem to justify the wisdom of 
the Dominion Parliament in providing for the 
establishment of a Court of Appeal such as this 
where such diversities shall be considered, and 
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an aathoritative declaistioa of Uw be enun- 
ciated, so it enhances the responsibility of those 
called on in the midst of such a conflict of 
opinion to declare anthoritatirely^he principles 
by which both Federal and Local legislation 
are goremed. 

PreTions to Confederation, the Governor or 
Lieotenant-OoYemor, Conncil, and Assembly, 
in the respective Provinces of Canada, Nova 
Scotia, and New Brunswick, formed the legisla- 
tive body of the Provinces, subordinate, indeed, 
to the Parliament of the Mother Country, and 
sabject to its control, but, with this restriction, 
having the same power to make laws binding 
within the Province that the Imperial Parlia- 
ment has in the Mother Country, and the pro- 
priety and necessity of such enactments were 
within the competency of the Legislature alone 
to determine. As the House of Commons in 
England exercised sole jurisdiction over all mat- 
ters connected with controverted elections except 
so &r as they may have restrained themselves 
by statutory restrictions, the several Houses of 
Assembly always claimed and exercised in like 
manner exclusive right to deal with and be sole 
jndges of election matters, unless restrained in 
like manner, and this claim or the exercise of 
it I have never heard disputed. On the con- 
tmy, it is expressly recognised as existing in 
the Legislative Assemblies by the Privy Council 
in Theberge v. Landry^ L. B. 2 App. Cas. 102. 

When the Provinces of Canada, Nova Scotia, 
and New Brunswick sought "to be federally 
united into one Dominion under the Crown of 
the United Kingdom of Great Britain and 
Ireland, with a constitution similar in prin- 
ciple to that of the United Kingdom," it 
became absolutely necessary that there should 
be a distribution of legislative powers, and so 
we find the exclusive powers of Provincial 
Lagislatnres very specially limited and defined, 
while legislative authority is given to the Parlia- 
ment of Canada to make laws for the peace, 
Older, and good government of Canada in 
relation to all matters not coming within the 
classee of subjects by the Act assigned exclu- 
sively to the Legislatures of the Provinces ; and 
for greater certainty, but not so as to restrict 
the generality of the foregoing terms, it is de- 
clared that notwithstanding anything in the 
Act the exclusive legislative authority of the 
Dominion of Canada shall extend to all matters 



coming within the classes of subjects next 
thereinafter enumerated. 

It will be observed that in the classes of sub- 
jects thus enumerated, either with respect to the 
powers of the Provincial Legislatures or those of 
the Parliament of Canada, there is not the 
slightest allusion, direct or indirect, to the 
rights and privileges of Parliament or of the 
Local Legislatures, or to the election of mem- 
bers of Parliament or of the Houses of Assembly, 
or the trial of controverted elections or pro- 
ceedings incident thereto. The reason of this 
is very easily found in the statute, and is ■ 
simply that before these specific powers of 
legislation were conferred on the Parliament 
and on the Local Legislatures, all matters con- 
nected with the constitution of Parliament and 
the Provincial constitution, had been duly pro- 
vided for, separate and distinct from the 
distribution of Legislative powers, and of 
course overriding powers so distributed; for 
until Parliament and the Local Legislatures 
were duly constituted no legislative powers, if 
conferred, could be exercised. Thus we find 
that immediately after declaring that there 
shall be one Parliament for Canada consisting 
of Queen, Senate, and House of Commons, the 
Imperial Act provides for the privileges of those 
Houses in these terms : — 

" The privileges, immunities, and powers to 
be held, enjoyed, and exercised by the Senate, 
and by the House of Commons, and by the 
members thereof respectively, shall be such as 
are from time to time defined by Act of the 
Parliament of Canada, but so that the same 
shall never exceed those at the passing of this 
Act held, enjoyed and exercised by the Com- 
mons House of Parliament of the United 
Kingdom of Grefit Britain and Ireland, and by 
the members thereof/' 

After declaring what the constitution of the 
House of Commons shall be, and defining the 
electoral districts of the four Provinces, it 
makes provision for the continuance of existing 
election laws until the Parliament of Canada 
otherwise provides, in these words : — 

^ Until the Parliament of Canada otherwise 
provides, all laws in force in the several Pro- 
vinces at the Union relative to the following 
matters or any of them, namely, the qualifica- 
tions and disqualifications of persons to be 
elected or to sit or vote as members of the 
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House of Assembly or LegisUtiye Assemblj 
in the several Provinces, the voters at elections 
of such members, the oaths to be taken bj 
voters, the returning officers, their powers and 
duties, the proceedings at elections, the periods 
during which elections may be continued, the 
trial of controverted elections and proceedings 
incident thereto, the vacating of seats by mem- 
bers, and the execution of new writs in the case 
of seats vacated otherwise than by dissolution, 
shall respectively apply to the elections of 
members to serve in the House of Commons for 
the same several Provinces." — B. N. A. Act, 
sec. 41. 

By the 31 Vic, cap. 23, it is enacted that :— 

*< The Senate and the House of Commons re- 
spectively, and the members thereof respec- 
tively, shall hold, enjoy, and exercise such and 
the like privileges, immunities, and powers as 
at the time of the passing of the British North 
America Act, 1867, were held, enjoyed and 
exercised by the Commons House of Parliament 
of the United Kingdom of Great Britain and 
Ireland, and by the members thereof, so &r as 
tlie same are consistent with, and not repugnant 
to, the said Act. Such privileges, Ac, shall be 
deemed part of the general and public law of 
Canada, and it shall not be necessary to plead 
the same, but the same shall in all Courts in 
Canada, and by and before all judges, be taken 
notice of judicially.'' 

In England, as is well known, before 1770 
controverted elections were tried and deter- 
mined by the whole House of Commons, or, for 
a time, by special Committees and by Com- 
mitees of Privileges and Elections. This was 
succeeded by the Grenville Act, the principle 
oi which was to select committees for the trial 
of election petitions by lot. ^his Act in 1773 
was made perpetual, but not without the ex- 
pression of very strong opinions against the 
limitations imposed by it upon the privileges 
of Parliament (17 Parlt. Hist., 1071 ; L. C. Camp- 
bell's Chan., vol. 6, page 98). In 1839 an Act 
was passed — Sir Bobert Peel's Act^-^stablishing 
a new system upon different principles, and it 
was not till 1868, after Confederation, that the 
jurisdiction of the House of Commons in the 
trial of controverted elections was transferred 
by statute to courts of law. 

Very much the same course of procedure up 
to and after the time of Confederation prevailed 



in some, if not all, the Provinces, but in 1873 
the Dominion Parliament passed an Act to 
make better provision respecting election 
petitions and matters relating to controverted 
elections of members of the House of Commons, 
and established Election Courts, the judges of 
which were to be Judges of the Supreme or 
Superior Courts of the Provinces, provided the 
Lieutenant-Governors of the Provinces respec- 
tively should, by order made by and with the 
advice and consent of the Executive Council 
thereof, have authorized and required such 
judges to perform the duties thereby assigned 
to them — ^the intervention of the Legislature 
not being required or apparently deemed neces- 
sary. This Act was repealed by 37 Vic, cap. 
10, << An Act to make better provision for the 
trial of controverted elections of members of 
the House of Commons, and respecting matters 
connected therewith." This last Act, it is now 
contended, is tUtra vint. The constitutionality of 
the Act of 1873, though questioned, as I under- 
stand, by one judge in Quebec, is, I believe, 
admitted by all those who now think the Act 
of 1874 to have been ultra vires of the Dominion 
Parliament. 

In determining this question of uUra vires too 
little consideration has, I think, been given to 
the Constitution of the Dominion, by which 
the legislative power of the Local Assemblies 
is limited and confined to subjects specifically 
assigned to them, while all other legislative 
powers, including what are specially assigned 
to the Dominion Parliament, are conferred on 
that Parliai^ent, difl'ering in this respect entirely 
from the Constitution of the United States of 
America, under which the State Legislatures 
retained all the powers of legislation which 
were not expressly taken away from them. 
This distinction, in my opinion, renders inap- 
plicable those American authorities which 
appear to have so much weight with some 
learned judges who have discussed the ques- 
tion, and as a consequence too much impor- 
tance has, I humbly think, been attached to 
section 101, which providen for the establish- 
ment of any additional Court for the better 
administration of the laws of Canada, and to 
sub-sections 13 and 14 of section 92, which 
vests in the Provincial Legislatures exclusive 
powers as to property and chril rights in the 
Provinces, and << the administration of justice 
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in the Provinces, inclnding the constitution, 
maintenance, and organization of the PioTincial 
Coort8, both of civil and of criminal Jurisdic- 
tion, and including procedure in civil matters 
in thoie Courts.'' The establishment of addi- 
tional Courts for the better administration of 
the laws of Canada was primarily, I think, 
intended to apply, when deemed necessary and 
expedient, rather to the geneml laws of the 
Dominion than to matters connected with the 
privileges, immunities, and powers of the 
Senate and House of Commons, though of 
course these might, if so provided, come within 
the jurisdiction of such tribunals. The « pro- 
perty and civil rights " referred to was not all 
property and not all civil rights, but the terms 
" proj^rty and civil rights " must necessarily 
be read in a restricted and limited sense, 
because many matters involving property and 
civil rights are expressly reserved to the Domi- 
nion Parliament, of which the first two items 
i n the enumeration of classes of subjects to which 
the exclusive legislation of the Parliament of 
Canada extends are illustrations, viz.: (I) " the 
Public Debt and Property, and (2) the regula- 
tion of trade and commerce," to say nothing of 
« beacons, buoys, lighthouses, kc.j" « navigation 
and shipping," «< bills of exchange and promis- 
sory notes," and many others directly affecting 
property and civil rights. Neither this nor the 
right to organize Provincial Courts by the Pro- 
vincial Legislatures was intended in anyway 
to interfere with or give to such Provincial 
Legislatures any right to restrict or limit the 
powers in other parts of the statute oonforred 
on the Dominion Parliament. The right to 
direct procedure in civil matters in those Courts 
had reference to procedure in matters over 
which the Provincial Legislature had power to 
give those Courts jurisdiction, and did not in 
any way interfere with or restrict the right and 
power of the Dominion Parliament to direct the 
mode of procedure to be adopted in cases over 
which it has jurisdiction, and where it was 
exclusively authorized and empowered to deal 
with the subject ii[iatter, or to take from existing 
Courts the duty of administering the laws oi 
the land. The power of the Local Legislatures 
was to be subject to the general and special 
legislative powers of the Dominion Parliament ; 
but while the legislative rights of the Local 
liegislatnres are in this sense Bubordinate to 



the right of the Dominion Parliament, I think 
such latter right must be exercised, so &r as 
may be consistent with the rights of the Local 
Legislatures, and therefore the Dominion Par- 
liament would only have the right to interfere 
with property or civil rights in so far as such 
interferentie may be necessary for the free 
power of legislating generally and effectually in 
relation to matters confided to the Parliament 
of Canada. 

[To be oontinoed in next iwuej 



STATUTES OF QUEBEC, 187». 

(▲SSBMIILY BILL HO. 110. 

rMr.Oacnon.M.P.P. 
An Act to amend the Act of this Province 39 
Vict., Chap. 33, intituled : « An Act to amend 
and consolidate the various acts respecting 
the Notarial Profession in this Province.-' 
Her Majesty, by and with the advice and con- 
sent of the Legislature of Quebec, enacts as 
follows : 

1. Section 5 of the Act 40 Vict., Chap. 24 is 
amended by adding the following words at the 
end : <<and all such registrars so excepted, shall 
not be disqualified from exercising their pro- 
fession as notaries, although named afterwaids 
and since the passing of this Act.^ 

2. Section 43 of the same act * is amended by 
striking out the following words in the second 
and third lines: << a statement of the receipts 
and expenditure of the board and." 

3. Section 74 is amended by replacing all the 
words after << practise,'' in the fifth line, by the 
following : << or who has transmitted his grefft, 
in changing districts, as he was heretofore 
obliged to do." 

4. Section 77 of the same act is amended by 
adding thereto the following paragraph : 

« Every purchaser of the greffe of another 
notary shall be boimd to prepare and file in the 
hands of the secretaries of the boards of nota- 
ries, within one month from the date of such 
purchase, a declaration that he has become the 
legal possessor of such greffe, under a penalty of 
a fine of fifty dollars and of a like penalty of 



* This refers to 39 Viot c. 33. The first section of 
the bill was altered, and a reference to 40 Viet e. 24 
inserted, instead of to 39 Viot o. 33, as it originally 
stood ; but by an oversight the following sections were 
not altered accordingly. The same error oocars in 
every section down to Sect 10 included. Ed. 
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fifty dollars for every other month that he shall 
delay filing such declaration, which fines shall 
be recoverable from the said purchaser to the 
advantage and in the manner prescribed by 
section 181 of the said act.'* I 

5. Section 81 of the said act is replaced by 
the following . 

"81. There exists for the Province of Quebec, 
a board of notaries known by the name of 
'< The Board of Notaries." It is a corporation 
and, as such, enjoys all the privileges conferred 
upon such bodies by law ; it may acquire and 
possess and enjoy real and personal estate, pro- 
vided the same do not exceed the sum of fifty 
thousand dollars." 

6. Section 103 of the same act is amended by 
replacing the words : '^ Every three years '' in 
the second line,- by the following : ^< at the first 
meeting following each general election," and 
by adding thereto the following paragraph : 

" All the ofiicers nevertheless remain in office 
until the election of their respective succes- 
sors." 

7. Section 153 of the same act is amended by 
striking out the words "augmented or" in the 
ninth line thereof. 

8. Section 157 is replaced by the following : 

'* 157. A statement of receipts and expendi- 
ture is, each year, submitted to the Board by 
the treasurer, at the meeting of the month of 
October and a printed copy of the same is trans- 
mitted to each notary inscribed upon the table 
as a practising notary, under the pains and pen- 
alties hereinafter provided." 

9. Section 164 of the same act is amended by 
replacing the word « fifteen " in the second line 
oi the last paragraph, by the word *< seven." 

10. Section 183 of the same act is repealed. 

11. Section 2 of the act of this Province 40 
Vict., Chap. 24 is repealed. 

12. Upon a notice given by the Treasurer to 
tne Board of Notaries, or to its syndic, that a 
notary owes one or more years of arrears of con- 
tributions to the funds of the said Board, the 
syndic shall be bound to send notice by means 
of a letter sent by poet to the address of such 
notary so in arrear that he, the syndic, will 
proceed at the next meeting of the Board of 
notaries, to denutnd the suspension of such 
notary so in arrear, for more than five years, 
from his office as notary, and at such meeting 
or at any other subsequent one, the board of 



notaries, without any formality, may pronounce 
such suspension which shall be for such and as 
long a period of time as the notary in defiuilt 
shall not have discharged by pajrment to the 
treasurer, all his arrears together with the costs 
incurred and to be incurred in obtaining such 
suspension, the said costs to be taxed and de- 
termined by the said board when it passes 
judgment. 

1. Notice of such judgment suspending the 
notary in default shall be given in the miumer 
provided by sub-section 8 of section 1 40 of the 
aforesaid act (39 Vict., chap. 33.) 

2. After payment of the arrears and costs due 
by the notary who has been suspended, In the 
hands of the treasurer of the Board, the latter 
without delay, shall publish in the ^ Quebec 
Official Qasette," during one month, a notice of 
the removal of such suspension, and in the 
costs to be paid by such notary shall be in. 
eluded the cost of publishing his suspension 
and the removal thereof. 

3. A public notice of the suspension of such 
notary, signed by the President and counter- 
signed by one of the secretaries of the Bofcrd of 
Notaries shall be read and posted up on two 
consecutive Sundays by a bailifif of the Supe- 
rior Court or by the Secretaiy-Treasurer of the 
council of the municipality at the Church door 
of the parish or township in which the notary 
so suspended from his functions, resides. 

13. Section 3 of the act of this Province, 40 
Vict., chap. 24, is repealed from and after the 
1st of May next : this repeal ahall not affect 
deeds passed up to that date. 

14. The present act shall form part of the 
acts of this Province, 39 Vict., chap. 33, and 40 
Vict., chap. 24, and shall come into force on 
the day of its sanction. 



Ths LATi Babon Cliasby Sir Anthony 

Cleasby, late one of the barons ot the Exchequer 
Division, died October 6th, at his residence 
Pennoyre, near Brecon. He was the son of the 
late Mr. Stephen Cleasby. He was born in 
1805, was educated at Eton and at Trinity Col- 
lege, Cambridge, and was called to the bar of 
the Inner Temple in 1831. He was made Q.C. 
in 1861, and seven years later was appointed 
a Baron of the Exchequer. He unsuccessfully 
contested East Survey in the conservative in« 
terest in 1852 and 1859, and in 1868 he oppoeed 
Mr. Beresford Hope for Cambridge University, 
but was again defeated. He retired from the 
bench early in the present year, and was suc« 
ceeded by Sir James Fitcjames Stephen. 
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CHANGE OF VENUE. 

A point of some interegt wa8 noted in our last 
issue, in Reg. y. Corwin, p. 364. Under the Act 
respecting Procedure in Criminal Ca^cs, 32-33 
Vict. cap. 29, s. 11, "Whenever it appears to 
the satisfaction of the Court or Judge herein- 
after mentioned, that it is expedient to the ends 
of justice that the trial of any person charged 
with felony or misdemeanor should be held in 
some district, county or place other than that in 
wJ^ch the offence is supposed to have been 
committed, or would otherwise be trinMe, llit* 
Court at which such person is or is liable to be 
indicted, may at any term or sitting thereof, and 
any Judge who might hold or sit in such Court, 
may at any other time order, either before or 
after the presentation of a bill of indictment, 
that the trial shall be proceeded with in some 
other district, county or place within the same 
Province, to be named by the Court, or Judge 
in such order." 

Under this Statute, an application for change 
of venue was made on behalf of Corwin, a 
railroad official, who had been charged with 
manslaughter on the finding of a Coroner in 
Three Bivers ; but instead of going before the 
Court or Judge who would try the case in the 
District of Three Bivers, the petitioner made 
bis application before the Court of Queen's 
Bench sitting in appeal at Montreal. The 
Court did not find anything in the Statute or in 
the circumstances of the case to support such 
an application. Ramsay, J., said : << We have no 
reason given us why the Court at Three Rivers 
should not take cognizance of the matter." 
Monk, J., was disposed to go even further, for 
he doubted whether the Court of Queen's Bench 
sitting as a Civil Court, could take cognizance 
of such an application. This point, however, 
remains open, as the judgment went no farther 
than to say that, even assuming the juriKdiction 
of the Court to exist, it had not been shown 
that it was a case for the Court to exercise 
its discretion. In Mr. Brydges' case, which was 
referred to, one Judge of the Court, sitting in 
Ohambere, granted an application for change of 



venue, but the circumstances were somewhat 
different. Mr. Brydges, then General Manager 
of the Grand Trunk Railway, was charged with 
manslaughter on the finding of a Coroner at 
Quebec, and he was arrested at Montreal, where 
he residtMi. He applied to Mr. Justice Badgley, 
in Chambers at Montreal, for change of venue, 
and the leanied Judge granted the application. 
Mr. Justice Badgley, however, had jurisdiction, 
for he was one of the Judges who might have 
held the Court at Quebec, at which the defend- 
ant might have been indicted, and it was simply 
a question whether he should exercise his 
discretion under the Statute. 

APPOINTMEAT OF QUEEN'S COUNSEL, 
The Supreme Court, on the 4th instant, in 
giving judgment in Lenoir v. Ritchie^ an appeal 
from Nova Scotia, held that the Governor-Gen- 
eral alone has the right to confer the rank or 
dignity of Queen's Counsel in Canada. The 
effect of this decision is to annul the appoint- 
ments of about one hundred Queen's Counsel in 
the various ProA'inces of the Dominion. This, 
we believe, is in accordance with the opinion 
entertained by Sir John A. Macdonald after 
Confederation. Mr. Blake, and other able law- 
yers, on the otlier hand, maintained the right of 
the Lieutenant-Governors to make such ap- 
pointments. The question is one of difficulty^ 
and the views of the fudges of the Suprelne 
Court seem to differ considerably, but Henry, 
Taschereau and Gwynne, JJ., constituting a 
majority of the five Judges who took part in the 
judgment, concurred in claiming for the Gover- 
nor-General the right «»f conferring this honor. 
The decision has been received with a degree 
of satisfaction by the profession throughout 
Canada. This feeling is, no doubt, to be at- 
tributed to the fact that the dignity of Q. C. has 
been conferred with too great libemllty. We 
do not think that the appointments which have 
been made by the Provincial Governments are 
so open to reproiich ns some have imagined; 
but when it is considered that Her Majesty has 
been more abundantly supplied with Counsel 
in Canada than in all England, it is clear that 
the dignity has fallen considerably in its value. 
The excess in the number of appointments 
was, in fact, almost inseparable from the system. 
The tendency is to confer the rank of Q. C. as a 
reward for political service, as a compliment to 
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friends, or worse still, as an acknowledgment of 
sudden conversion to a different political faith. 
If six or seven Provincial Governments have 
each the right of making Queen's Counsel, it is 
inevitable that every Province will have almost 
as many as the central government would have 
appointed in all. 



THE QUEBEC CABIAET. 

The professions are strongly represented in 
the new Provincial administration. Four ad- 
vocates are members of the Cabinet. The Pre- 
mier, Mr. Chapleau, was called to the Bar in 
1861, and appointed a Q C, in 1873. Mr. L. O. 
Loranger, the Attorney -General, the youngest 
of three talented brothers, of whom the eldest 
has just retired from the Bench of the Superior 
Court, was born in 1837, called to the Bur 
in 1858, and was first elected for Laval, his 
present seat, in 1876. The new Solicitor-Gen- 
eral is Mr. W. W. Lynch, who was born in 1845, 
and called to the Bar in 1868. He was first 
elected to the legislature in 1871, for Brome. 
Mr. E. J. Flynn, the Commissioner of Crown 
Lands, is also a member of the legal profession. 
He was born in 1847, and admitted to the Bar 
in 1873. He has been Professor of Roman Law 
in Laval University since 1874. 

One of the three remaining members of the 
Cabinet, Mr. E. T. Paquet, is a notary. He was 
bom in 1850, and was first returned for Levis 
in 1875. The President of the Council, Mr. J. 
J. Ross, is a physician, who was Speaker of the 
Legislative Council from 27 Feb., 1873, to 
August, 1874. The Provincial Treasurer, Mr. 
J. G. Robertson, is the only member of the Ad- 
ministration unconnected with the professions. 
He is a merchant, and was Treasurer from 1869 
to 1874, and again from 1874 to 1876. 



NOTES OF GASES. 



SUPERIOR COURT. 

MOMTRBAL, Oct. 31, 1879. 
Evans et al. v. McLka et al. 
Principal and Agent— C. C. Ill5— Mandatary 
not liable to third parties, when acting in the 
name qf the mandator and within the bounds qf 
the mandate. 

Johnson, J. The plaintiffs are wood and coal 
merchants, and allege a sale to them by the 



defendants of a cargo of coal to consist of about 
600 tons, to be shipped by sailing vessel, at a 
stated price, and they further allege that the de- 
&ult by the defendants to deliver within a rea- 
sonable time has occasioned them a damage of 
$750. There was a demand and a protest by 
the plaintiffs on the 12th of December — they 
holding that the defendants had had plenty of 
time to deli ver— the navigation being closed, and 
the undertaking having been to deliver here by a 
sailing vessel. But I do not go into this, or any 
other point of the case, except the single one 
presented by the plea, which is that this con- 
tract was not one that could bind tbe defendants 
personally, or render them personally liable to 
damages for the breach of it.; that the true 
and real parties to the contract were the plain- 
tiffs on one side, and Richards A Co., of Swan- 
sea, in Wales, on the otlier, who were perftjctly 
well known to the plaintiffs as the principal 
parties they were transacting with, and the 
c(»als not being in the defendants' possession ; 
in fiK't, that they, the defendants, acted merely 
as mandataries or agents. I shall not go into a 
discussion of the elementary principles of the 
law applicable to cases of thid kind. They ap- 
pear at great length, but without additional 
light in the report of the case of Crane f Nolan : 
19 L.C. Jur. 309 ; and I am bound by the author- 
ity of the Court in that case. Under the evi- 
dence here, it is quite clear that the defendants 
were not factors, and equally clear that they 
disclosed the name of their principals. Per- 
sonally I should have been with the dissenting 
Judge in that case -, but I must exercise my 
office in conformity with authority, and the 
judgment of the Queen's Bench is authority. I 
rule, therefore, that in the circumstances of 
this case, it comes under Art 1715, and not 
under the Art. 17^8; and the action is dis- 
missed with costs. 

Jielle for plaintiffs. 

L. y. Benjamin for defendants. 

Montksal, Nov. 7, 1879, 
Mallitti v. City of Montrbal. 
Powers qf Provincial Legislature — Act authorizing 
the City of Montreal to make ByUaw in^osing 
license tax on Butchers' Stalls not ultra vires, 
Mackay, J. This case was argued before me 
as an injunction case, but has been pat before 
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me not on an injunction, except very incident- 
ally, bnt on the merits of an action by a num- 
ber of individual butchers joining together as 
plaintififs irregularly to sue the City to have a 
by-law of the 22d December, 1875, of the city, 
in so fiur as imposing on the plaintiffs a license 
tax of $200 each, declared null, and the City 
forbidden from collecting the tax. All the 
plaintiffs are butchers, selling away from public 
market. Misjoinder is not pleaded by the City, 
80 1 will not say anything on that subject. The 
defendants plead a general denial, and no more. 
I see no answer to the injunction. The ques. 
tions to be decided by the Court art^ therefore 
not difEtcult. Have the plaintiffs proved their 
allegations, and are their law proponitions stated 
in their declaration sound? Are the by-laws 
(for there really are two) complained of null 
upon the principles enunciated by the plain, 
tiffs ? They say that the City has imposed upon 
them a business tax and a license tax, and that 
these ought to be declared null as violating the 
principle of equality, and also the rule that no 
persons or things can be taxed twice for the 
same object. The declaraiion sets forth certain 
provisions of the City Charter, 37 Viet., c. 51, 
sec. 1 23, upon which the by-laws attacked are 
founded, and claims that by common law no 
Legislature or corporation has right to establish 
inequality of taxation, whether by name of tax, 
license, or duty between persons ot the same 
class or occupation. The plaintiffs complain 
of the by-law prohibiting persons selling meat, 
fis'G, etc., at other placep than on the public 
markets, if within 500 yards of a market, unless 
the persons so selling have a license. This is 
the one of December, 1875. At the argument 
it was urged that the by-law is an excess of 
power, being a reg^ilation of trade and com- 
merce, trade and commerce being, by the B. N. 
A. Act of 1867, exclusively to be regulated by 
the Dominion Parliament. 

The by-law reposes on an Act of the Quebec 
Parliament passed since Confederation, and this 
Act, it is claimed, was and is ultra vires of the 
Quebec Legislature, in so far as pretending to 
confer right on the city to regulate trade and 
commerce. The by-law referred to has several 
times been attacked, particularly in the case of 
the AUomey-Oeneral v. The Ciiyj judged in 1876 
by Mr. Justice Johnson, when the Attorney- 
Qeneial's petition was dismissed, the by-law 



being declared not ultra vires of the city, and 
the Act 37 Vict, being also declared not ultra 
vires of the Quebec Legislature. « The trade 
and commerce of the Dominion," said Mr. Jus- 
tice Johnson in that case, *< is a very distinct 
thing from the individual trades or callings of 
persons subject to municipal government in 
cities ; " and he went on to observe that the 
Provincial Legislatures had right to make laws 
in relation to municipal institutions, and also 
in relation to shop, saloon, tavern, auctioneer, 
and other licenses in oi*der to the raising of a 
revenue for provincial, local or municipal pur- 
poses, and he found the licenses required of but- 
chers to be imposed to raise revenue for the 
city, not unlawfully. In September, 1879, Mr. 
Justice Jette, in a case in which one Levesque^ a 
butcher, complained of having been convicted 
under the by-law in question, held the convic- 
tion right, and the by-law lawful.* I look upon 
the by-law as partly a regulation of police, and 
partly a by-law to make revenue, for city pur- 
poses, by the way or in form of licenses. I con- 
sider it formal, and well founded. I see no 
reason for declaring it null. I can see no reason 
for allowing butchers to establish stalls wher- 
ever they like in the city, without regulation. 
A butcher's shop may very easily be made a 
nuisance to adjoining, or even neighboring, habi. 
tations. The tendency of butchers' shops is by 
many considered to be to hurt adjoining habi- 
tations. M. N. has his patrimonial residence 
on Dorchester street west A butcher sets up 
a stall next door. May not M. N. feel hurt? 
May he not consider his enjoyment of his resi- 
dence diminished ? But suppose two butchers 
to set up, one on each side of M. N. I 

I consider the by-law complained of reason- 
able, nor do I see it work inequality of taxation 
in a bad sense. As to favors to some butchers 
over others, I see that all can enjoy equally the 
advantages of the public markets. Action dis- 
missed with costs. 

Doutrej Branchaud ^ McCord for plaintiffs. 

R' Rof/j Q. C.J for defendants. 



City or Montrkal v, Pmrkins. 
Interest on Arrears qf Asssssmenls (2 L. N. 186). 
Maokay, J. Ann Kelly Evans was original 
holder of land charged with assessments, as 

• See 2 Legal News, p. 306. 
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follows :— 1873 to May 1874, 1874 to May 1875, 
1875 to May 1876, $175.50 in all, and upon it 
interest up to 24th March, 1879, at 10 per cent., 
is charged by the city. $243.10 is sued for ; the 
action is en declaration (Thypothiqite against 
Perkins. On the 9th March, 1876, Perkins 
bought the land. The plea of the defendant 
tenders $176.50 for 1873, 1874 and 1875, with 
$1.75 for interest, and $22.30 for costs up to 
plea, as in an action for $175.50. It will be 
seen that increase is charged by plaintiff up to 
24th March, 1879— $67.60. Can any of it be 
struck off 7 That is the chief question. Yes, 
all can be struck off, says defendant, being in- 
terest (illegal) for default of plaintiff's creditors 
to pay money due. Any by-law for such inter- 
est is illegal and null. Not even the Quebec 
Legislature could legalize it, says Perkins. Yes, 
I say, the 10 per cent, can be struck off, but 
only from January 28th, 1874, when 14 & 15 
Vic, c. 128, was repealed. I find after reading 
the 14 k 15 Vic, the 37th Vic, and the 4l8t 
Vic, that under the 14 & 15 Vic. tbe city had 
a right to make such cbarge of 10 per cent, 
against Perkins, as it does make. Its right 
ceased, however, with that act (14 & 15 Vic), 
via., on and fcpm January 28th, 1874, when 37th 
Vic. repealed the 14 & 15 Vic. That repeal 
benefits PerRins, notwithstanding sec. 3 of the 
41 St Vic, which cannot work to affect the pre- 
sent case. Perkins stood freed from the 10 per 
cent, from January 28, 1874; so after that it 
was not running against him in all 1874, nor 
in all 1875, nor in any part of 1876. How 
could 41st Vic, of March, 1878, or two years 
afterwards, load Perkins with the 10 per cent., 
from which he was discharged by 37th Vic. of 
January, 1874? All the increase charged In 
plaintiff s account for the time from 28th Jan- 
uary 1874, to the 24th of March, 1879, must be 
struck off. The account must be for the capital 
asked, and with increase of 10 per cent, from the 
Ist of November, 1873, to the 28th of January, 
1874, on $49.50, tIz., two months and twenty- 
seven days. Perkins has tendered $175.00 and 
$1.75, for increase, and costs as in suit for so 
much. So his plea and tend«r are declared 
gdod, and fatal to the plaintiff's action. Costs 
since tender against plaintiff. 

R. Roy, Q'C.y for plaintiff. 

MaemoittTy Hail Sf Oreenshieldt for defendant. 



MiLLOT T. CFBribn, and O'Beisn, petitioner. 

Petition by alleged insolvent for allowance pendinff 

contestation of writ of attachment. 

Mack AY, J. On the 28 th of June, an attach- 
ment issued against O'Brien under the Inaol- 
veucy Act, and a quantity of lands and houses 
passed to the assignee, and also some omnibnaesy 
horses, Ac. The alleged insolvent is contest- 
ing the attachment, and pending that contesta- 
tion, presented a petition to the Judge in 
Insolvency to be allowed to reap the crops on 
the lands Sfized, to collect patent fuel on the 
property, and to generally manage said pro- 
perty ) that the assignee be ordered to allow 
him money to pay the laborers, and that peti- 
tioner be allowed $20 a week for the support of 
his family, kc It is the first petition of the 
kind that I have seen. I have no power to 
order the petitioner $20 a week. This is over 
$1,000 a year ; but it is sufficient that I have 
no power to order it. The assignee is by the 
petition accused of negligence in his adminis- 
tration, which is that only of an interim 
assignee, seeing that the attacdment is con. 
tested, and that no meeting of creditors has 
been held yet. The assignee answers the 
petition by denying that he has been negligent ; 
he protests that he has done all diligence ; that 
he has been guardian over the property all the 
time ; that the estate has only paid him $89 
while the assignee has had to spend over $246 ; 
that it ¥ras impossible for him, the assignee, to 
do more than he has done ; that petitioner him- 
self has since the attachment collected money 
which he ought to have paid over to the 
assignee, but which he kept ; that the petitioner 
has refused to go with the assignee to collect 
money due to the estate by the Post Office, Ac. 

I find tbat the estate of petitioner that has 
passed to the assignee is a peculiarly difficult 
one to wield and take care of; it is exposed 
very much ; it consists of fium lands beyond 
Monklands, outside of the city limits ; it has 
fifteen or more unoccupied dwelling-houses 
on it. Since the attachment some cabbages and 
tomatoes have been damaged, some pieces of 
fences and gates may have been taken away, and 
some damage may have been done to gardens 
but all put together are trivial, and seemingly 
unavoidable by any but extraordinary vigilance. 
As to the omnibus horses said to be maltreated 
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by the assignee, I do not find so. As to the 
petitioner's not having been allowed to dig clay 
(called patent fuel), I find in &vor of the 
a88ign»:e ; this part of petitioner's case is pecu- 
liarly weak. My judgment must reject the 
petition, as unsupported by proof, even if the 
Insolvent law warranted such a petition. 

Quinn for plaintiff. 

J. L, Morris (with him W. B. Lambe) for 
defendant, petitioner. 



SUPREME COURT OF CANADA. 

Ottawa, Nov. 4, 1879. 
Stw)1g, Focrotir, Hbkrt, Tascmriau, k 

GWTIIMB, JJ. 

Lenoir v. Ritchir. 
The appointmerU of QueenU Counsel. 

This was an appeal from Nova Scotia in 
what is generally known as the Ureat Seal 
case. 

The following were the principal points held 
by the Court: 1. That the judgment of the 
Court below was one from which an appeal 
could be made to the Supreme Court of Canada, 
Foumier, J., dissenting, on the ground that the 
Judgment was one rendered by the Supreme 
Court of Nova Scotia, in the exercise of the 
discretionary power which all courts of original 
jurisdiction have of regulating their affairs, and 
it would be impossible in the event of the 
Supreme Court of Canada reversing the decision 
of the Court below for the former Court to 
enforce its order, which would, therefore, re- 
main a dead letter. 

2. Per Strong, Fournier, and Taschereau, JJ., 
that the Acts of the Legislature of Nova Scotia 
were not retrospective, and must be so construed 
as not to disturb or take away precedence 
given by the patent issued to the respondent, 
and that the letters patent issued under the 
authority of those Acts were void, in so far as 
tiiey attempt to interfere with the privileges of 
the respondent. 

3. Per Henry, Taschereau, and Gwynne, JJ., 
that the Acts of the Legislature of Nova Scotia 
in question are ultra vtrety and void, in so far as 
they invest the Lieutenant-Qovemor with the 
authority of appointing to the rank or dignity 
of Queen's Counsel, which Her Majesty, by her- 
self; or through her representative, His Excel- 



lency the Govemor-Oeneral, alone has the 
right to confer. 

4. Per Henry and Gwynne, JJ., that the said 
Acts do profess to invest the Lieutenant-Gov- 
ernor with such authority, and are therefore ultra 
vires and void. 

5. Per Henry, Taschereau, and Gwynne, JJ., 
that the British North America Act of 1867 
«*doe8 not either expressly or by inference 
divest Her Majesty of this branch of her pre- 
rogative and confer it upon the Provincial 
Legislatures or the Lieutenant-Governors of the 
Provinces." 

6. Per Taschereau, J., that the Act of the 
LegisUture of Nova Scotia, 37 Vic, chap. 20, 
simply authorises the Lieutenant-Governor to 
appoint Provincial officers connected with the 
administration of justice, to be known under 
the name of Her Majesty's Counsel, learned in 
the law, and that does not make* them of the 
rank and dignity of that name granted by Her 
Majesty. It is a mere Provincial office under 
that name which the Provincial Legislature had 
a right to create, and the appellants are not 
Queen's Counsel at all in the sense attached to 
the name in the respondent's commission. 

7. Per Henry, Taschereau and Gwynne, JJ., 
that Her Majesty forms no integral part of the 
Legislatures of the Provinces as she does of the 
Doniinion Parliament, and is no party to the 
lawK made by the Local Legislatures, and that 
no Act of any such Legislatures can, in any 
manner, impair or affect her right to the exclu- 
sive exercise of all her prerogative powers. 

8. Per Strong and Fournier, J J., that it is 
unnecessary to consider the question of the 
constitutionality of the Acts in question ; that 
presumption is so much in favor of the validity 
of the Acts, that the Court ought not to deal 
with the question of their constitutionality, 
unless the subject matter under consideration 
imperatively requires it. 

The Chief Justice being related to one of the 
parties, took no part in the judgment. 



Valin a Lanoloib et al. 

[Continued from p. 367.1 

It is, I think, to Section 91, in reference to 

the legislative authority of the Parliament of 

Canada, and to Sections 18 and 41, conferring 

privileges on the Senate and House of Com- 
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inons and legislative power over the trial of 
controverted elections and proceedings incident 
thereto, that we must look in ord<;r to ascertain 
whether the Parliament of the Dominion in 
enacting 37 Vic, chap. 10, exceeded its powers ; 
because I think all the other sections confer- 
ring legislative powers must be read as subor- 
dinate thereto, and because I cannot discover 
that any of the other provisions apply or were 
intended to apply to the particular subject 
matter thus legislated on, and which, I think, it 
was intended should be alone dealt with by the 
Dominion Parliament in any manner it might 
deem expedient for the peace, order, and good 
government of Canada. I think that the 
British North America Act vests in the 
Dominion Parliament plenary power of legisla- 
tion in no way limited or circumscribed, and as 
large, and of the same nature and extent, as 
the Parliament of Great Britain, by whom the 
power to legislate was conferred, itself had. 
The Parliament of Great Britain clearly in- 
tended to divest itself of all legislative power 
over this subject matter ; it is equally clear 
that what it so divested itself of it conferred 
wholly and exclusively on the Parliament of 
the Dominion. The Parliament of Great 
Britain, with reference to the powers and 
privileges of the Parliament of the Dominion 
of Canada, and with reference to the trial of 
controverted elections, has made the Parlia- 
ment of the Dominion an independent and 
supreme Parliament, and given to it power to 
legislate on those subjects in like manner as 
the Parliament of Great Britain could itself 
legislate on them. It is a constitutional grant 
of privileges and powers, which cannot be 
restricted or taken away except by the authority 
which conferred it, and any power g^ven to the 
Local Legislatures must be subordinate thereto. 
The case of the Queen v. Burah^ L. R. 3 App. 
Cases, 904, enunciated a principle very applic- 
able to this case. The marginal note is : 

" Where plenary powers of legislation exist 
as to particular subjects, whethei' in an Imperial 
or in a Provincial Legislature, they may be well 
exercised either absolutely or conditionally, in 
the latter case leaving to the discretion of some 
external authority the time and manner of 
carrying its legislation into effect, and also the 
area over which it is to extend." 



Lord Selborne, delivering the judgment of 
the Privy Cooncil, said : — 

" But their Lordships are of opinion that the 
doctrine of the majority of the Court is 
erroneous, and that it rests upon a mintaken 
view of the powers of the Indian Legislature, 
and indeed of the nature and principles of legis- 
lation. The Indian Legislature has powers 
expressly limited by the Act of the Imperial 
Parliament which created it, and ft can, of 
course, do nothing beyond the limits which 
circumscribe those powers ; but when acting 
withi^ those limits it is not in any sense an 
agent or delegate of the Imperial Parliament, 
but has, and was intended to have, plenary 
powers of legislation, as large and of the same 
nature as those of Parliament itself. The 
established Courts of Justice, when a question 
arises whether the prescribed limits have been 
exceeded, must of necessity determine that 
question, and the only way in which they can 
properly do so is by looking to the terms of the 
instrument by which affirmatively the legisla- 
tive powers were created, and by which nega- 
tively they are restricted. If what has been 
done in legislation is within the general scope 
of the affirmative words which give the power, 
and if it violates no express condition or 
restriction by which that power is limited — in 
which category would of course be included 
any Act of the Imperial Parliament at variance 
with it — it is not for any court of justice to 
enquire further or to enlaige rconstructively 
these conditions and restrictions.'' 

Whether, therefore, the Act of 1874 estab- 
lished a Dominion Election Court or not, I 
think the Parliament of the Dominion, in le- 
gislating on this matter, in which they alone in 
the Dominion could legislate, had a perfect 
right, if in its wisdom it deemed it expedient to 
do so, to confer on the Provincial Courts power 
and authority to deal with the subject matter 
as Parliament should enact That legislation 
being within the legislative power conferred on 
them by the Imperial Parliament, their enact- 
ments in reference thereto became the law of 
the land which the Queen's Courts were bound 
to administer. I am at a loss to discover how 
the conferring of this jurisdiction on the judges 
of the Supreme and Superior Courts and on 
these Courts in any way interferes with, or af- 
fects directly or indirectly, the autonomy of the 
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Proyinces, or the right of the Local Legisla- 
ttues to deal with such property and civil rights 
in the Provinces, and the administration of 
justice in the Provinces, including the constitu- 
tion, maintenance, and organization of the 
Provincial Courts, hoth of civil and criminal 
Jnrisdiction, and including procedure in such 
civil matters in those Ck>urtfi, as Local Legisla- 
tures have a right to deal with, leaving, of 
course, those matters to be dealt with as 8ul>- 
ject and subordinate to the superior powers and 
authority of the Dominion Parliament over all 
subjects not assigned exclusively to the Legis- 
latures of the Provinces, of which subjects pre- 
eminently prominent, as beyond the jurisdic- 
tion or control of the Local Legislatures, stands 
the << privileges, immunities, and powers to be 
held, enjoyed, and exercised by the Senate and 
by the House of Commons and by the members 
thereof respectively," and all rights connected 
with the qualifications and disqualifications of 
persons to sit or vote as members of the House 
of Commons, the voters at the election of such 
members, tbe returning officers, proceedings at 
elections, and trial of controverted elections 
and all proceedings incident thereto. Trans- 
ferring this new and peculiar jurisdiction, vested 
in the House of Commons, to the Supreme and 
Superior Courts — in other words, substituting 
these Courts in place of the House of Commons 
in relation to these matters, with which the 
Local Legislatures have nothing whatever to do 
— can, in no way that I can perceive, militate 
against or derogate from the right of the Local 
L^islatures to make laws in relation to all sulv | 
jects or matters exclusively reserved to them. 

Nor can I discover that in so substituting the 
judges of the Supreme and Superior Courts the 
Parliament of the Dominion has in any way 
transcended its legislative powers. These Courts i 
are surely bound to execute all laws in force in i 
the Dominion, whether they are enacted by the 
Parliament of the Dominion or by Local Legis- 
latures respectively. They arc nut mere local 
Courts for the administration of local laws 
passed by the Local Legislatures of the Provin- 
ces in which they are organized. They are 
Courts which were the established Courts of 
their respective Provinces before Confederation, 
existed at Confederation, and were continued 
with all laws in force, « as if the Union had 
never been made," by the 129th section of the 



British North America Act, and subject, as 
therein expressly provided, to be repealed, 
abolished, or altered by the Parliament of Can- 
ada, or by the Legislatures of the respective 
Provinces according to the authority of Parlia- 
ment, or of that Legislature under this Act. 
They are Queen's Courts, bound to take cogniz- 
ance of and execute all laws, whether enacted 
by the Dominion Parliament or the Local Le- 
gislatures, provided always that such laws are 
within the scope of their respective legislative 
powers. If it is ultra vires for the Dominion 
Parliament to give these Courts jurisdiction 
over this matter, which is peculiarly sub- 
ject to the legislative power of the Domi- 
nion Parliament, must not the same prin- 
ciple apply to all matters which are in like 
manner exclusively within the legislative 
power of the Dominion Parliament; and if 
so, would it not follow that in no such 
case could the Dominion Parliament invoke 
the powers of these Courts to carry out their 
enactments in the manner they, having the 
legislative right to do so, may think it just and 
expedient to prescribe ? If so, would it not 
leave the legislation of the Dominion a dead 
letter till Parliament should establish Courts 
throughout the Dominion for the special ad- 
ministration of the laws enacted by the Par- 
liament of Canada — a state of things, I will 
venture to assume, never contemplated by the 
framers of the British North America Act, and 
an idea to which I humbly think that Act 
gives no countenance. On the contrarj', the 
very section authorizing the establishment by 
Parliament of such Courts speaks only of them 
as " additional Courts for the better adminis- 
tration of the laws of Canada." It cannot, I 
think, 1)6 supposed for a moment that the 
Imperial Parliament contemplated that until 
an Appellate Court or such additional Courts 
were established, all or any of the laws of 
Canada enacted by the Parliament of Canada, 
in relation to matters exclusively confided to 
that Parliament, were to remain unadministered 
for want of any tribunals in the Dominion 
competent to take cognisance of them. 

Whether, then, this Act is to be treated as 
declaring the Courts named as Dominion 
Election Courts, or whether it is to be treated 
as merely conferring on particular Courts 
already organized a new and peculiar juris- 
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dictioD, is a matter, to my mind, of no great 
importance, as I think while they have clearly 
the power of establishing a new Dominion 
Court, they have likewise the power, when 
legislating within their jurisdiction, to require 
the established Courts of the respective Pro- 
vinces, and the judges thereof, who are ap- 
pointed by the Dominion, paid out of the 
Treuury of the Dominion, and removable only 
by address of the House of Commons and 
Senate of the Parliament of the Dominion, to 
enforce their legislation. 

If the Dominion Parliament cannot pass this 
Act this startling anomaly would be produced, 
that though with respect to the rights and privi- 
leges of Parliament the Dominion of Canada is 
invested with the same powers as at the passing 
of the Act pertained to the Parliament of Great 
Britain, and though exclusive jurisdiction over 
and exclusive right to provide for the trial of 
controverted elections is specially conferred on 
the Dominion Parliament, and though the con- 
stitution of the Dominion is to be similar to 
that of Great Britain, there are in connection 
with these privileges and these elections matters 
with which there is no legislative power in the 
country to deal. For it is very clear that as 
there is no pretence fbr saying that the Local 
Legislatures have any legislative power or 
authority over the subject matters dealt with 
by the Act, so nothing the Local Legislatures 
might say or do could affect the question, and 
therefore, however desirable, it might b^ uni- 
versally admitted, that just such a tribunal for 
settling these questions should be established 
in the very terms of this Act, the Dominion 
would be in this extraordinary position— that 
no legislation in the Dominion could accom- 
plish it, for the simple reason that if legislated 
on as has been done by the Dominion Parlia- 
ment the legislation would be ultra vires. 
Any legislation by the Local Legislatures 
would, if possible, be even more objectionable, 
they not having a shadow of right to interfere 
with the rights and privileges of Parliament or 
the election of members to serve therein, or to 
establish any tribunal whatever to deal with 
or affect either, as the whole and sole legisla- 
tive power to intermeddle or deal with such 
rights, and with elections and controverted 
elections, is conferred on and vested in the 
Dominion Parliament alone. 



To hold that no new jurisdiction or mode of 
procedure can be imposed on Provincial Courts 
by the Dominion Parliament in its legislation 
on subjects exclusively within its legislative 
power, is to neutralize, if not to dehtroy, tliat 
power, and to paralyze the legislation of Parfia- 
ment. The statutes of Parliament from its fir^t 
session to the last show that such an idea has 
never been entertained by those who took the 
most active part in the establishment of Con- 
federation, and who had most to do in framing 
the British North America Act, the large 
majority of whom sat in the first parliament. 
A reference to that legislation will also show 
what a serious effect and what anreasonable 
consequences would flow from its adoption. 
There is scarcely an Act renting to any of the 
great public interests of the country which has 
been legislated on since Confederation that 
must not in part be held ultra vires if this 
doctrine is well founded, for in almost all these 
Acts provisions are to be found not only vesting 
jurisdiction in the Provincial Courts, but also 
regulating in many instances and particulars 
the procedure in such matters in those Courts, 
as a reference to a number I shall cite will 
abundantly show. 

In the first session of the Dominion Parlia- 
ment, in an Act respecting Customs, 31 Vic, 
cap. 6, by section 100 all penalties and for» 
feitures relating to Customs or to trade and 
navigation, unless other provisions be made for 
recovery thereof, are to be sued for by the 
Attomey-General, or In the name or names of 
some officer of Customs, or other person there- 
unto authorized by the Governor in Council ; 
and if the prosecution be brought before any 
County Court or Circuit Court, it shall be heard 
and determined In a summary manner upon 
information filed in such Court. By other 
sections special provisions are made for the 
mode of procedure in reference to cases of this 
description, as also for the protection of the 
officers, entirely different from the procedure in 
ordinary civil cases. 

So also by the Act respecting inland revenue, 
31 Vic, cap. 8, provisions are made for the 
protection of officers of inland revenue whereby 
the proceedings in the Provincial Courts are 
restrained and regulated. 

[To be oonoluded in next issua.] 
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POWERS OF COURT OF QUEEN'S BENCH. 

Incidentallj, in the case of MaUelU ^ City 
^ Montr^alf noted in our last issue, (p. 370), a 
question of considerable interest has presented 
itself. An appeal has been taken from the 
judgment of Mackaj, J., but the City, Respond, 
ent) iiaying been about to execute the sentences 
which bad been pronounced against the buteh- 
ers, plaintiffs and appellants, an application was 
made to a Judge of the Court of Queen's Bench 
in Chambers for an order to the Recorder's 
Court, to suspend the execution of the sentences 
until the appeal should be determined. Mr. 
Justice Balnyille had granted a temporary in- 
junction while the case was proceeding in the 
Coart below ; but that order had lapsed. The 
application was rejected, both Mr. Justice Monk 
and the Chief Justice doubting whether the 
authority of the Court of Queen's Bench ex- 
tended to such a case. The learned Judges, 
however, did not hold, apparentiy, that the 
Court would not interfere under any circum- 
stances whatever, but only that the case pre. 
sented did not justify interference. The dam- 
age apprehended by appellanto was not irreme- 
diable, the appellants having the option of 're- 
lieving themselves by payment of the fines im- 
posed on them ; and further, it was suggested 
that the Superior Court, probably having juris- 
diction, might be disposed to exercise it in this 
matter. 

RIGHT OF ACTION, 
The decision in Cfnaedinger v. Bertrand, noted 
in the present issue, is almost identical, as tar 
as the first point in the case is concerned, with 
the ruling of the Court of Review some years 
ago in Lapierre v. Oauvreauj 17 L. C. J. 241, 
which has since been generally accepted as con- 
clusive upon the question decided. In that case 
it was held that where an order is obtained in 
another district by the travelling agent of a 
Montreal firm, subject te the approval of his 
principals, and the order is accepted by the 
firm in Montreal and the goods are delivered 
there, at the railway or steamboat, the right of 



action originates in the district of Montreal. 
In the case of Onaedinger v. Berlrandt the action 
was on notes, for which the merchandise sold as 
above stated was the consideration, and the 
notes, though bearing date at Montreal, were 
really signed in Kamouraska. This raised ano- 
ther question on which the decisions are not so 
clear. In one of the latest cases, Ths Railway 
and Newipaper Adoertisiny Co, v. HamiUonf 20 L. 
C. J. 28, the Court considered that the dating of 
a contract at Montreal which was really made 
elsewhere, did not constitute a cause of action 
originating at Montreal. The special circum- 
stances of Onaedinyer v. Berlrand seem to have 
taken it out of that rule ; or, at all events, pre- 
sent important points of difference. The notes, 
being made for goods sold and delivered at 
Montreal, as above mentioned, were sent to the 
debtor with place of date in blank, and by him 
signed and returned in blank. He had an op- 
portunity to date the notes in Kamouraska (the 
place of his domicile), if he wished ; bat in- 
stead of doing so, he signed them and sent them 
back to Montreal with place of date in blank, 
and the Court held that, by doing so, he author- 
ized his creditor to complete them by filling 
in the place of the creditor's residence, where 
also they were payable. 



H0TE8 OF CASES. 



SUPERIOR COURT. 

MoNTRiAL, Nov. 14, 1879. 
Qnaidingir et al. v. Bmbtrakd. 
CauM of action — Ooocla told on an order obtained 
by a iravellinij ayent tubjeet to approval tjf 
emphytr in Montreal — Delivery at railway 
ttation — Notes iiyned by debtor with place qf 
date in blank. 

Johnson, J. This is a plea to the jurisdiction 
of the Court — an exception d^elinatoire by defen- 
dant. 

He says that his domicile is at laU Verte, in 
the District of Kamouraska, and that the cause 
of action arose there ; that the notes on which 
the action was brought were signed there, and 
the merchandize which was the consideration 
of them was delivered there. There is evi- 
dence of record and also an admission, firom 
which it would appear that the goods were bar- 
gained for at lile Verte, between the defendan 
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an4 tbo plaintiffft' tcnYeUer^ the order to be 
subject to the pUiiitifis' appiOTia. Thej were 
delivered here— the deliveiy at the railway, and 
CO the steamboat} being a delivery to the defen- 
dant, who paid the freight Then, as to tbe 
notes : they bear date at Montreal ; but the fiict 
is, they were sent to the defendant in blank, 
and he signed them and sent them with the 
bl^nk to be filled up. 

This being the state of the fiiKsts, all the 
argument and authoiity offered by the defen- 
dant appear to me to have been thrown 
away. It is not a case where the cause of 
action can be said to have originated in £am- 
onrasha. The debt was incuried in Montreal 
fpr merchandise which was delivered there. 
Tbe notes are the evidence of the debt, and they 
are also made payable here (at the Molsons 
l^ank). As to the place named in the note as 
the place of date, if the defcidant chooses to 
sIgiL 9otes with blanks for other people to fill 
upi that has always been held as a power of 
attomey from the sender to the recipient to 
fill It up fi>r him. There can be no doubt, from 
the decided cases, that we h»yt jurisdiction, and 
that upon these fiu^ts the declinatory plea must 
be dismissed, and it is dismissed with costs. 
MaematUr, Hall ^ Grmuiuldt for plainlifis. 
U^ Amour ^ Jhtmat for defendant. 



^tablished by law in lavor of the debtor only. 
Opposition dismissed with costs. 
L. C, Bflangn for plaintiff. 
H. C, Cabana for opposant. 



COOBT OF QUEEN'S BENCH. 

MovTEBAL, Sept. 30, 1879. 
Sib a. a. Dobioh, G J., MoxE, Bakbat, Tbsbub, 

Cboss, JJ. 
Maebb, appellant; and Atlmbb, respondent. 
Appeal— MoHon to order party aUeged to be ike 
real appellant to take up tmtanoe. 
Sir a. a. Dorion, C J. A motion was made 
on the part of respondent, on the last day of 
last term, to compel the Eastern Townships 
Bank to intervene, and to become appellant^, in 
this cause instead of Maber ; on the ground that 
Maher, although nominally appellant, is really 
appealing for the Eastern Townships Bank. 
But Maher was the party in the Court below, 
and he has appealed, and this Court has no 
power to order the Eastern Townships Bank to 
come in. The motion is, therefore, rejected. 
Jirooktf Camirand f Hurd for appellant. 
T. W. RUchie, Q.C., for respondent. 



SUPERIOR COURT. 

Sqbbbboou, October, 1879. 
BftLAji09B V. Rot, and Dobiob, opposant 
SktitU-Oggorie — SxemptMnfrom eeuure claimed by 

third party t <^ effeett yamiehing leaeedprem- 

ieei' 
DoBBBTT, J. Action for rent, with eaitie- 
yayerie. The opposant claims one stove, one 
bedstead and one table as being her property, 
and as such exempt from seizure, these being 
the only articles of the kind she had. The 
plaintiff contested the opposition upon the 
ground that the articles had been brought into 
his house by the defendant himself, and that 
they Karnished the premises as such, and that 
in such a case the exemption from seizure 
could only be claimed by the debtor himself^ 
and not by a third party. The opposant could 
not stop the sale as owner of the property liable 
for rent; still less could she clajm exemption 



COURT OF QUEEN'S BENCH. 
[Crown Side.] 
MoNTBXAL, September 26, 1879. 
RBenrA v. Mbtxbs. 

MOBK, J. 

IfuUetmeni—'^m £iU"-^Sendiny biU back to 
Grand Jury, 

The Grand Jury having found " No bill " in 
the case of Jacob Meyers, charged with murder, 

St. Pierre moved for the discharge of the 
prisoner. 

B, Devlin opposed the application, and moved 
that the bill be sent back to the Grand Jury, as 
there was evidence which had not been brought 
under their notice. 

Monk, J., said that while the Court had a 
right to refer the bill back to the Grand Jury, 
he was of opinion, after taking time to consider, 
that the new evidence referred to was insufficient 
to warrant such a proceeding in this case, and 
the application would, therefore, be dismissed. 

B. Devlin for the Crown. 

St, Pierre for the prisoner. 
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OOUBT OF QUESJSPS BENCH. 
[In Cliambers.] 
MoNTRiAL, NoTemlier 17, 1879. 

MoiTKi J. 

Mallitti et al., AppellAnta, and Citt of Moh- 

TttUL, Beppondents. 
Jwiadietion of Court <(f QueerCt Bench — AppUea^ 
turn Jor order to Beeordef'e C7o«ff— 1177 C.C.P. 

The appellants having appealed from the 
judgment noted at 2 Lioal Kiwb, p. 370, pre- 
sented a petition to Monk, J., in Chambers, set- 
ting out that while the case was pending in the* 
Court below, thej had obtained an injunction 
from Bainville, J., enjoining the respondents to 
suspend execution of the sentences pronounced 
by the Becorder against the appellants and 
other butchers keeping private stalls, in pursu- 
ance of the bj-laws regulating the keeping of 
such stalls, until judgment should have been 
rendered in the case ; that their action had been 
dismissed on November 7th, and a writ of ap- 
peal from the judgment had been issued the 
same day ; that appellants were now threatened 
with execution of the sentences; and thdy 
prayed for an injunction ordering the respon- 
dents to suspend the execution of the sen- 
tences until judgment should have been ren- 
dered on the appeal. 

Roy, Q.C.f opposed the application, raising 
the question of jurisdiction, and citing Art. 1177 
C.P. 

Monk, J., said the first question was whether 
an irremediable injury would be inflicted by 
the refusal of the Court to interfere. It was 
true that imprisonment would be without rem- 
edy, but the parties could be relieved from im- 
prisonment by the payment of the fine. The 
enforcement of payment of a fine was not an 
irremediable damage. Then, as to the juris- 
diction of the Court of Queen's Bench to grant 
sueh an application. It was not to stop any- 
thing that was being done in the Superior 
Court. Judgment had been rendered by that 
Courts and the present application had refer- 
ence to proceedings in the Becorder's Court. 
The petitioners asked that it be ordered that no 
proceedings be taken before the Becorder's 
Court to enforce these fines pending the appeal 
to the Queen's Bench. It was a matter of great 
doubt whether this Court had power to issue an 
order to theBeoorder% Court ; and even aisumlng 



that the Court could Interfere under very ex- 
ceptional circumstances, ^1s «iM Hot i^pear to 
be a case justifying sttch va exercise of power. 
The damage, as had been observed, was not 
irremediable. His Honor did not wish to pro- 
nounce any opinion upon the validity of the 
by-law at this stal^e, but it might be remarked 
tiiat if the by-law appeared manifsfftly illegal, 
It might afford some ground for vaying tbat 
the Court should interpose its authokity. 
But the presumption was the other way. The 
by-law was sustidned by judgments of the 
Superior Court, and in another ease, tthat of 
Bourdon, Mr. Justice Sanborn and himself had 
inclined to a similar view, though the question 
was not expressly decided. The presumption 
was, therefore, in &vor of the by-law. Under 
ihe circumstances the application would be 
rejected, without, however, deciding as to the 
oonstitutionaUty of the Act of the Legislature. 
Sir A. A. DoRiON, C.J., who was present at the 
hearing, concurred in thinking that the Court 
of Queen's Bench had no power to issue such 
an order. The Superior Court, however, alight 
have jurisdiction. In the Bourdon case, he had 
simply expressed the opinion that the matter 
could not be brought up by habetu edrjnu. The 
eonstttutioBality of the Provincial Act author- 
izing the by-law would come up for consfdera- 
tion when the appeal was decided In the regu- 
lar course. 

DotUrej Joaeph f MeCord for appellants. 
R, Boyy Q.C^ tor respohdent. 



StJPBEMB COUBT OF CANADA. 
Yalqi k Laitolois et al. 

[Conolnded, from p. 376.1 

By 31 Vic, cap. 10, for regulating the Postal 
Service, the enactments of Acts respecting 
Customs, more especially for the protection of 
officers, are extended and applied to the officers 
employed in the Post Office. 

In the Piiblic Works Act^ 31 Vic, cap. 12, 
sec. 48, all costs in awards made by arbitrators 
under that Act, where the award is in fttvor of 
^e claimant, shall be taxed by the pi^per 
officer of ihe Court of Queen's Bench, Supreme 
Court, or Common Pleas, in the Provinces of 
Ontario, Nova Scotia and New Brunswick, and 
in Quebec by a judge of the Superior Court. 

So by 31 Vic, cap. 15, sec. 7, of the Act to 
prevent unlawfril training to the use of arms, 
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provision is made for the proteciioii of justices 
and others acting under this Act^ which regu- 
lates in a very special manner the procedure in 
all the Courts where such actions may be 
brought. 

80 by 31 Vic, cap. 17, an Act for the settle- 
ment of the aflGairs of the Bank of Upper Canada, 
authority was given to the Court of Chancery, 
or a judge thereof, to make orders and directions 
with reference to the trust therein referred to. 

By 31 Vic, cap. 23, an Act to define the 
privileges, &c., of the Senate and the House of 
Commons, and to give the necessary protection 
to persons employed in the publication of 
Parliamentary papers, provision is made on the 
certificate of the Speaker of either House for 
the immediate stay of and putting a fiual end 
to all civil and criminal proceedings in any 
Court in Canada. 

Under the Trade Mark and Designs Act of 
1868, in case any person not being the lawful 
proprietor of a design be registered as proprietor 
thereof, the rightful owner is authorized to 
institute an action in the Superior Court in 
Quebec, and the Court of Queen's Bench in 
Ontario, and in the Supreme Courts of Nova 
Scotia and New Brunswick, and the course of 
procedure is pointed out and specially regu- 
lated. 

Under 31 Vic, cap. 61, respecting fishing by 
foreign vessels, special provisions are made for 
the protection of officers by regulating the 
Issuing of writs, and otherwise regulating the 
proceedings in informations and suits brought 
under the Act. 

With respect to the Act relating to aliens 
and naturalization, 31 Yic, cap. 66, duties are 
imposed on .judges of any Court of record in 
Canada, and on Provincial Courts therein 
named, as to admitting and confirming aliens 
in all rights and privileges of British birth, and 
directing the mode of procedure in such cases. 

By the Railway Act of 1868, 31 Vic, cap. 68, 
sec. 15, the duty of appointing arbitrators is 
imposed on a judge of one of the Superior 
Courts in the Province in which the place 
giving rise to the disagreement is situated. So 
also by sub-section 13, as to ordering notices^ 
and by section 16, as to appointing sworn sur- 
veyors, 19, as to taxing costs, 22, appointing on 
the death of one arbitrator another, 24 and 26, 
vesting in the judge the summary power of 



determining the* validity of any cause of dis- 
qualification urged against an arbitrator, 27 and 
28, empowering the judge to issue a warrant to 
the sheri£f to put the company in possession of 
land under the award or agreement, and in 
many other matters in said Act quite distinct 
from jurisdiction and procedure in ordinary 
civil cases. 

By 32 and 33 Vic, cap. 11, "Patents for 
Inventions," provision is made for actions for 
infringement and impeachment of a patent, 
and for the power of the Courts and procedure 
and pleading in such cases. 

By the first Insolvent Act of 1869 and the 
Act in amendment thereof of 1870, sumnuuy 
jurisdiction is given to judges and Courts, and 
appeals to judges and from judges to Courts, 
and Provincial Courts are clothed with powers^ 
and modes of procedure are given them, which 
the Local Legislatures could have no right to 
confer, as they have no right to legislate on the 
subject matter of insolvency. In Ontario the 
judges of the Superior Courts of common law 
and of the Court of Chancery, or any five of 
them, including the Chief Justice of Ontario, 
or the Chancellor, or the Chief Justice of the 
Common Pleas, shall and are required to make 
and settle such forms, rules, and regulations as 
shall be followed in the proceedings in Chan- 
cery ; and in Nova Scotia an entirely new juris- 
diction is given in insolvency to Probate Courts 
or judges of Probate, which they never in any- 
way before possessed. 

And as to bcmks and banking, by 34 Yic^ 
cap. 6, jurisdiction in a summary manner is 
given to Superior Courts of Law and Equity to 
adjudicate as to parties legally entitled to 
shares, and the mode of procedure is there 
pointed out. 

As to the Public Lands of the Dominion, by 
36 Vic, cap. 23, a summary power is given to 
the judge of any court having competent juris- 
diction in cases respecting real estate, to grant 
an order which shall have the force of a writ of 
hob. foe. po8.i and upon proof to his satis&ction 
that the land forfeited should properly revert 
to the Crown, to deliver up the same, Ac, and 
the mode of procedure is provided by this Act. 

By 37 Vic, cap. 46, for the inspection ot 
staple articles, as to actions or suits against any 
person or anything done in pursuance of this 
Act, limitations and restrictions are imposed 
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and directions glTen as to procedure before and 
at trial, and on giving jadgment. 

I do not, of course, put forward this legisla- 
tion as in itself in any way determining, or even 
as oonfirmatory of, the right of the Dominion 
Parliament so to legislate ; for it is too clear 
that if they do not possess the legislative 
power, neither the •xercise nor the continued 
exercise of a power not belonging to them 
could confer it, or make their legislation bind- 
ing. But I put forward these acts as illustra. 
tiTe of the powerlessnessy or perhaps I should 
nther say helplessness, of the Dominion Par- 
liament if they have not the right to legislate 
without control in the most full and ample 
manner over all matters specially or generally 
confided to them by the Imperial Parliament, 
and orer which all must admit they hare sole 
control, without being met by so effectual an 
obstructioii in giving effect to such legislation 
as by closing the Queen's Courts against the 
administration of laws so enacted by and under 
the authority of the Parliament of Great Bri- 
tain, by virtue of which the Dominion and Pro- 
vincial constitutions now exist, and also as 
illustrative of the utter want in the Dominion 
—if the Dominion Parliament does not possess 
it— of any legislative power to meet emergen- 
cies requiring legislative control in matters bo 
unequivocally affecting the peace, good order 
and government of Canada, so clearly taken 
from Provincial Assemblies and confided to the 
Parliament and Government of Canada. 

But I have had no great difficulty in arriving 
at the conclusion that this Act substantially 
establishes, as the Act of 1 873 did, as respects 
elections, a Dominion Court, though it utilizes 
for that purpose Provincial Courts and their 
Judges. In considering the British North 
America Act in the view just presented, as also 
the Dominion Act on the point to be now dis- 
cussed, the following extract from the judgment 
of Turner, L. J., in Hawkiru v. OathercoUf 31 L. 
and £q., 312, may not be inapplicable here. 
He says : — 

« But in construing Acts of Parliament the 
words which are used are not alone to be re^ 
guded. Regard must also be had to the intent 
and meaning of the Legislature. The rule on 
this subject is well expressed in the case of 
atradUng v. Morgan in Plowden's reports, in 
which case H is said at page 204 :— < The Judges 



of the law in all times past have so far pursued 
the intent of the makers of statutes that they 
have expounded Acts which were general in 
words to be but particular where the intent was 
particular.' And after referring to several cases, 
the report contains the following remarkable 
passage at page 205: — <From which cases it 
appears that the sages of the law heretofore 
have construed statutes quite contrary to the 
letter in some appearance, and those statutes 
which comprehend all things in the letter they 
have expounded to extend but to some things, 
and thoKS which generally prohibit all people 
from doing such an act, they have interpreted 
to permit some people to do it, and those which 
include every person in the letter, they have 
adjudged to reach to some persons only, which 
expositions l|^ve always been founded upon the 
intent of the Legislature, which they have col- 
lected sometimes by comparing one part of the 
Act with another, and sometimes by foreign cir- 
cumstances, so that they have ever been guided 
by the intent of the Legislature, which they have 
always taken according to the necessity of the 
matter, and according to that which is conson- 
ant to reason and good discretion.' The same 
doctrine is to be found in Eyt9Um v. Studd^ same 
reports, p. 465, and the note appended to it, and 
many other cases. The passages to which I 
have referred I have selected as containing the 
best summary with which I am acquainted of 
the law upon this subject." 

In determining the question before us, we 
have, therefore, to consider, not merely the 
words of the Act of Parliament, but the intent 
of the Legislature, to be collected from the 
cause and necessity of the Act being made, fh>m 
a oomparison of its several parts, and from for- 
eign meaning and extraneous circumstances, so 
far as they can justly be considered to throw 
ligljt upon the subject in seeking to discover 
the intention of the Dominion Parliament If 
Parliament had no power to add to the jurisdic. 
tion of a Provincial Coiul, or in any way inter- 
fere with its procedure, one is struck at the 
outset with the strong, if not irresistible 
inference that this raises, that the intention of 
Parliament must have been to establish an in- 
dependent tribunal of the nature of a Dominion 
Courts and not to add to the jurisdiction or affect 
the procedure of Provincial Courts, because it 
must, I think, be assumed that Parliament in* 
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tended to do what thejr had a right to do — 
to legislate legally and efFectiyely—rather than 
that thej intended to do what they had no right 
to dO| and which, if they did do, raiut neceaear- 
ily be Toid and of no eifeet. And having ee- 
tablished a Conrt by the Act of 1873, which, it 
seems to be admitted, is intra vire$t is it reason- 
flMe to suppose that Parliament would repeal a 
valid enactment, and for the accomplishment of 
substantially the same object substitute in its 
place a law beyond their powers to enact, and 
which therefore could be nothing but a dead 
letter on the statute book ? But as, for the rea- 
sons I have stated, I think, even if a distinct 
And independent Court is not created, the Act is 
not beyond the power of Parliament, I cannot 
invoke this infisrence, as it appears to me 
those holding the contrary opin^ might and 
should do. But independent of this the Act 
seems to contain within itself everything neces- 
sary to constitute a Court. The jurisdiction is 
q>eoial and peculiar, distinct from and indepen- 
dent of any power or authority with which any 
of the Courts or judges referred to in it were 
IHreviously clothed. The Act conferring this 
jurisdiction provides all necessary materials for 
the full and complete exercise of such jurisdic- 
tion in a very special manner, wholly indepen- 
dent o^ and distinct from, and at variance with, 
the exercise of the ordinary jurisdiction and 
procedure of the Courts. The rights which are 
to be determined through the instrumentality 
of this new jurisdiction are political rather than 
civil rights, within the usual meaning of that 
torm, or within the meaning of that term as 
used in the British North America Act, which, 
as I have said, applies, in my opinion, to mere 
limited civil rights, and thus we find them 
treated in the case of TkBbergt v. Landry^ 2 L. 
R. App. Cas. 102, which was an application to 
the Privy Council for special leave to appeal 
fh>m the decision of the Superior Court of Que- 
bec, under the Controverted Elections Act of 
1876, declaring an election void, which was re- 
fined. The Lord Chancellor in that case speaks 
of the Quebec Controverted Election Acts 
thus :— 

" These two Acts of Parliament, the Act of 
1872 aad 1876, are Acts peculiar in their char- 
acter. They are not Acts constituting or pro- 
viding for the decision of mere ordinary civil 
righti. They are Acts creating an entirely new, 



and up to that time unknoim, jurisdiction in a 
peculiar Court of the Colony, for the purpose of 
taking out, with its own consent^ of the Legisla- 
tive Assembly, and vesting in that Court that 
very peculiar jurisdiction which up to that time 
had existed in the Legislative Assembly of de- 
ciding election petitions, and detormining the 
status of those who claimed to be members of 
the Legislative Assembly. A jurisdiction of 
that kind is extremely special, and one of the 
obvious incidents or ocmsequences of such a 
jurisdiction must be that the jurisdiction, by 
whomsoever it is to be exercised, should be ex- 
ercised in a way that should as soon as possible 
become conclusive, and enable the constitution 
of the Legislative Assembly to be distinctly 
and speedily known. Now the subject matter, 
as has been said, of the law is extremely pecu- 
liar. It concerns the rights and the privileges of 
the electorsi and of the Legislative Assembly to 
which they elect members. Those rights and 
privileges have always in every Colony, follow, 
ing the example of the Mother Country, been 
jealously maintained and guarded by the Leg. 
islative Assembly. Above all, they have been 
looked upon as rights and privileges which per- 
tain to the Legislative Assembly in complete 
independence of the Crown so &r as they pro- 
perly exist ; and it would be a result somewhat 
surprising and hardly in consonance with the 
general scheme if; with regard to rights and 
privileges of this kind, it were to be found that 
in the last resort the detormination of them no 
longer belonged to the Superior Court which 
the Legislative Assembly had put in its place, 
but belonged to the Crown and Council, with 
the advice of the advisers of the Crown at 
home, to be determined without reference either 
to the judgment of the Legislative Assembly 
or of that Court which the Legislative Assem* 
bly had substitoted in its place." 

The object of the Act of 1873 and that of 
1874 was the same : the recitals in both are pre- 
cisely alike, and the provisions are in many re- 
spects substantially the same. That object was 
to establish and substitute entirely new trilni- 
nals for the trial of election petitions in liea of 
the House of Commons, theretofore dealing 
with such matters, sad both Acts idike oon. 
tained all the provisions necessary not only to 
give such new tribunals ftill jurisdiction, Imt 
also all nece«ary and suitable fnrovlsloos to teof* 
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able them and the judges thereof effectually to 
exercise such' jurisdiction, not only with refer- 
ence to principles, but also to rules especially 
by which they should be governed and act in 
dealing with election petitions. The object of 
the two Acts being then precisely the same, the 
accomplishment of the desired result being by 
instrumentalities substantially much the 
Btme, if; as I understand, it is generally con- 
ceded by those who hold the Act of 1874 ultra 
tire* that the Act of 1873 established an inde. 
pendent Dominion Court, and was within the 
power of the Dominion Parliament, I am some- 
what at a loss to understand how it can be said 
that the tribunals established by the Act of 
1873 are not equally within the power of the 
Dominion Parliament. The judges cannot sit 
in controTertt^d election matters under the gen- 
eml jurisdiction of their respective Courts, for 
those Courts have no jurisdiction in such cases, 
and therefore in discharging duties imposed by 
the Act they do not, cannot, do as judges of the 
respective Courts to which they belong, but 
they act as election judges appointed by and 
under the Act, outside of and distinct from the 
jurisdiction they exercise in their respective 
Provincial Courts, which is left untouched by 
this Act. 

Without relying too much on the statute of 
1873, which, though a repealed statute, being 
M pari materia with that of 1874, might properly 
be referred to for the purpose of construing the 
latter, — see ex parts Coptland, 2 De. G. M. k G. 
920, 1 Burr. 44, where Lord Justice Knight 
Bruce says : — 

•< Although it has been repealed, still, upon a 
question of construction arising upon a sub- 
seqaent statute on the same branch of law, it 
may be legitimate to refer to the former Act." 
Lord Mansfield) in the case of the King v. 
Lozdalej thus lays down the rule : — 

*t Where there are different statutes in pari 
materia, though made at different times, or even 
expired, and not referring to each other, they 
shall be taken and construed together as one 
8y<>tem and as explanatory of each other." — 

I think a careful and critical examination of 
the Act of 1874 will exhibit an evident inten- 
tion that as the first did, so does the last estab- 
lish an independent Dominion Election Court. 
This is more especially noticeable with refer- 
ence to the enactments under the hbadings 



« Interpretation Clauses," " Procedure," "Juris- 
diction and Rules of Court," " Keception and 
Jurisdiction of Judge," " Witnesses," and the 
provision as to who may practice as agent or 
attorney or as counsel in such Courts in case of 
Huch petitions, and all matters relating thereto, 
before Court or Judge. I will only notice 
more particularly some of them: — (1) The 
power given to make rules. It provides that 
Judges of the several Courts in each Province 
respectively, or a majority — which in Ontario 
would include Judges of the Court of Eiror and 
Appeal, Queen's Bench, Common Pleas and 
Court of Chancery— shall make such rules; and 
until such rules are made the principles, prac- 
tice and rules on which the petitions touching 
the election of members of the House of Com- 
mons in England are at the passing of this Act 
dealt with, shall be observed, kc. (2) As to 
the reception, expenses and jurisdiction of the 
Judge : The Judge is to be received, not as a 
.fudge of the Superior Court in that character 
but as a Judge of the Election Court, in like 
manuer a* if he were about to hold a sitting at 
Nisi Priutf or a sitting of the Provincial Court, 
of which he is a member, showing that the 
Legislature did not contemplate that he wag 
then actually about to sit as a member of the 
Provincial Court, but as being about to try an 
election petition, and when about to do this, he 
is to be treated as if he were about to hold a 
silting of the Provincial Court of which he is 
a member. And when his powers in such a 
trial and in other proceedings under this Act 
are defined, he is not treated simply as a Judge 
of one of the Superior Courts, upon whom, as 
such, further jurisdiction is conferred, but similar 
powers as such Judge are given him. He is 
declan d to be a Court of Record, indicating, I 
think, vi ry clearly that the Court was treated 
by the Legislature as distinct fh>m a Provincial 
Court, and required this statutory declaration 
to make it a Court of Record, and that the 
the Judge was not to be considered as then act- 
ing as a Judue of a Provincial Court, nor the 
trial as a trial in such a Court. The words of 
the clause are these : — 

<< Sec. 48.~On the trial of an election peti- 
tion, and in other proceedings under this Act, 
the Judge shall, subject to the provisions of 
this Act, have the same powers, jurisdiction 
and authority as a Judge of one of tiie Superior 
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Courts of Law or Equity for the Province in 
which each election was held, sitting in term, 
or presiding at the trial of an ordinary civil 
suit, and the Court held by him for such trial 
shall be a Court of Record.'' 

80 in like manner are witnesses treated as 
being subpoenaed, sworn and treated, not as 
being actually within the jurisdiction of the 
Provincial Courts ; but section 49 declares that 
they shall be subpoenaed and sworn in the same 
manner, as nearly as circumstances will admit, 
as in cases within the jurisdiction of the Supe- 
rior Courts of Law or Equity in the same Pro- 
vince, and shall be subject to the same penalties 
for perjury. 

80, again, in the provision made for regulating 
persons entitled to practise as attorneyb or bar- 
risters before the tribunal thus established, such 
tribunal is very clearly distinguished from 
Provincial Courts. The clause is thus : — 

" Sec. 67. — Any person who, according to the 
law of the Province in which the petition is to 
be tried, is entitled to practise as an attomey- 
at-law or solicitor before the Superior Courts of 
such Province, and who is not a member of the 
House of Commons, may practise as attorney or 
agent ; and any person who, according to such 
law, is entitled to practise as a barrister-at-law 
or aidvocate before such Courts, and who is not 
a member of the House of Commons, may prac- 
tise as counsel in the case of such petition, and 
all matters relating thereto, before the Court or 
Judge in such Province." 

Beading these special provisions in connec 
tion with the Act of 187H, and what has been 
said of the Act generally, I think it is not 
arriving at a forced or unnatural conclusion to 
say that Parliament intended to establish Dom- 
inion tribunals exceptional in their jurisdiction, 
perfect in their procedure, and with all materials 
for exercising such jurisdiction, and having 
nothing in common with the Provincial Courts, 
and that these Judges and Courts were merely 
utilised outside of their respective jurisdictions 
for giving full effect to these statutory tribunals 
to deal with this purely Dominion matter. 

An objection has been suggested by a learned 
Judge, for whose opinion I have the very high- 
est respect, and which has been treated as of 
much force by another learned Judge of a dif. 
ferent Province, and on that account I will 
notice it. It is said that if this is a Court dis- 
tinct from the Courts of which the Judges are 
primarily members. Judges have never been 
appointed thereto by Commission, nor sworn ss 
Judges thereof and, therefore, they are not 
Judges of this new tribunal, if as such it exists. 
But, in my humble opinion, there is no force in 



this objection. The Judges require no new 
appointment from the Crown. They are statut- 
ory Judges in controverted election matters by 
virtue of an express enactment by competent 
legislative authority. The statute niakes Judges 
for the time being of the Provincial Courts 
Judges of these peculiar and special Courts. 
The Crown has assented to that statute, there- 
fore they are Judges by virtue of the law of the 
Dominion, and with the royal sanction and 
approval. As to their not being sworn, the 
statute has not provided they should be sworn. 
If, being sworn Judges already, the Legislature 
was willing to entrust them with the power 
conferred by this Act, without requiring them 
to be sworn anew, how does this invalidate the 
Act, and how can Judges refuse to discharge 
duties thus by law imposed on them, because 
it may be that Parliament might or ought to 
have gone further, and required Jadges to be 
specially sworn faithfully to discbarge these 
special duties ? Under the law of 1873, Judges 
in all the Provinces acted in what it is admitted 
were new Dominion Courts, without being 
specially appointed or sworn, the statute not 
requiring either, and I have yet to learn tLat 
their proceedings on that account ever have 
been or ever could be questioned. 

As, then, I can see no reason why the Domin- 
ion Parliament should not delegate to the 
Judges of the several Provinces individually, or 
collectively, or both, whom they appoint and 
pay, and can by address remove, power to deter- 
mine controverted elections, the doing of which 
not being inconsistent or in any way in conflict 
with their duties as Judges of their respective 
Courts, but on the contrary, as shown by the 
present legislation of all the Provinces in refer- 
ence to controverted elections in the Local 
Legislatures, in so acting they are the most suit, 
aule and proper tribunals ; and as the Imperial 
Parliament has left it to the Parliament of 
Canada to provide for the trial of controverted 
elections and proceedings incident thereto, and 
they have discharged their duty by the Statute 
of 1874, utilizing existing judicial officers and 
established Courts, by engrafting on or estab- 
lishing, independent of these Courts throughout 
their respective Provinces, tribunals eminently 
qualified to discharge the important duties 
assigned to them, they have not in so doing, in 
my opinion, in any particular invaded the 
rights of the Local Legislatures, or brought a 
new jurisdiction or the procedure under it, in 
any way in conflict with the jurisdiction or pro- 
cedure of any of the Courts of the Provinces, 
and, therefore, the Dominion Parliament, in 
enacting the Act of 1874, have not, in my opin- 
ion, exceeded the express power conferred upon 
them to provide for the trial of controverted 
elections and proceedings incident thereto, and, 
therefore, I think this appeal must be dismissed 
with costs, and the case remitted to the Court 
below, to be proceeded with according to the 
due coifrse of law. 
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JUDICIAL PRECEDENCE, 

In a despatch from Sir M. E. Hicks Beach to 
the Goyemor General, of date 3rd November, 
1879, the suggestion of the Canadian Govern- 
ment respecting precedence of the Judges of 
the Supreme and other Courts, is adopted. The 
following is the despatch : 
"My Lord, — 

<< I have received your despatches Nos. 152 
and 153 of the 26th May last, transmitting 
Beports of the Privy Council expressing the 
views of your Government respecting the 
question of precedence of Naval Officers in the 
Dominion, and on the subject ot Salutes, and 
of the precedence to be given to the Lieutenant 
Governors of the Provinces within their 
respective Provinces, and at the seat of Gov- 
ernment of the Dominion. 

*< I have transmitted copies of these Reports 
to the Lords Commissioners of the Admiralty 
and I am still in communication with their 
Lordships on the subject of them, but I will 
not any longer delay conveying to you my 
approval of the suggestion made by your Gov- 
ernment, that the Chief Judges of the several 
Superior Courts of Common Law and Equity 
in the different Provinces of the Dominion, 
should take rank and precedence (in accord- 
ance with the dates of their respective Com- 
missions) inmiediately after the Chief Justice 
of the Supreme Court of Canada, and that the 
Puisne Judges of the Supreme Court should 
take rank and precedence (in accordance with 
the dates of their respective commissions) 
immediately before the Puisne Judges ot the 
several Provincial Courts, in lieu of the rank 
and precedence assigned to the Judges of the 
Supreme Court by my despatch of the 31st 
October, 1878." 



DELAY FOR FILING PLEAS. 

A singular exception to the general rule 

governing delays is to be found in Art. 137 of 

the Code of Procedure. Art. 24 says that 

delays continue to run upon Sundays and 



holidays, and under this, it has been held that 
a notice of motion may be served on Saturday 
for the Monday following, notwithstanding the 
rule of practice which existed before the in- 
troduction of the Code. The same rule applies 
to other delays, but in Art. 137 an exception 
is established with reference to the three days 
allowed to file pleas after demand. The French 
version says, " si le plaidoyer n'est pas produit 
<^ aoarU Vaq^iraiion du troinhnejourj'uridique," the 
prothonotary may grant the plaintiff a certifi- 
cate of foreclosure. The English version is 
still more positive : " If the pleas are not filed 
« within the three next following juridical 
<< days," kc, showing that the foreclosure 
cannot be granted until three juridical days 
have elapsed. In the Consol. Stat. L. C, cap. 
83, s. 13, the English text is << third juridical 
day " like the French. 

It is difficult to assign any satisfebctory reason 
for this exception, which, nevertheless, seems to 
be clearly established. The pleas, it is true, are 
an important step in the case, but the defen- 
dant knows from the time he appears that the 
pleas are to be prepared, and if the time be 
found too short, it may be extended on appli- 
cation to the Court. In Art. 1070, applying to 
the Circuit Court, the delay is three days, not 
three juridical days. The Codifiers, therefore, 
appear to have retained the old rule, in the 
second paragraph of Art. 137, without remark, 
ing its exceptional nature. 

The point, it may be observed, came under 
the notice of the Superior Court, Jett6, J., in 
the case of Burrougha v. Berthdoi^ on the 30th 
December last. The Court in that case set 
aside as premature the foreclosure which had 
been granted before the expiration of three 
juridical days, but no costs were allowed. 



THE Q. C. APPOINTMENTS. 

A prolix discussion has been going on in the 
Toronto papers with reference to the precise 
effect of the judgment of the Supreme Court in 
the Ritchie case. It is contended that the 
decision does not interfere with the right of 
Provincial Governments, under the authority of 
local legislative acts, to confer on counsel the 
title of Q. C, valid within the limits of the 
Province, and that such local Queen's Counsel 
may even be accorded precedence in local 
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Courts over Dominion Queen's Counsel. 
This may be trae, but whether it be true or 
not, it does not seem to be a matter of ^eat 
importance. It is difficult to appreciate the 
▼alue of a title which must be abandoned the 
moment the dignitary gets beyond the limits of 
the Province in which it was conferred. A 
local Q. C. going from Montreal to Ottawa, to 
plead a case in the Supreme Court, would find 
himself divested of his rank at the end of his 
Journey. Nay more, inasmuch as provincial 
Courts are Dominion Courts for insolvency and 
election matters, the conflicting claims to pre- 
cedence would be confusing indeed. The 
creation of a new and purely local dignity 
under the old name is to be deprecated. 
Some eminent members of the Ontario bench 
and bar seem to be of this way of thinking, 
for we observe that Mr. Bethune, a leading 
counsel who was a Q. C. of Ontario, formally 
abandoned his pretensions to the rank, not 
only before the Supreme Court, but before 
the Court of Common Pleas at Toronto, and bis 
course received the approval of the Chief Justice 
and other members of the Court. 



NOTES OF GASES. 

COUBT OF REVIEW. 

MONTBIAL, Oct. 31,. 1879. 
Maokay, Rainville, Papiheau, JJ. 
LooAN V. Kearnbt et al., and Ebarnby, 
petitioner. 

[From S. C, Montreal. 
ImolvetU Act— Abuse of proeeu — AUachment by 
prite-nom <U the instance qf an official aangnee, 
Maokat, J. This is an appeal by a man who 
has had a writ ot attachment in insolvency 
taken against him at the instance of one Bain, 
official assignee. Kearney petitioned in the 
Court for insolvency matters to have the 
attachment quashed, but wag unsuccessful. 
He is at present in the Penitentiary, but 
though this be so, he is as much entitled to 
protection against undue law processes taken 
against him as is anybody else. Logan is a 
baili£f ; petitioner never owed him a cent, and 
had been in the Penitentiary for some time 
before the idea occurred to Logan to work any 
bankruptcy process against him, nor did the 



idea, from anything that I see, occur to Logan's 
principal ; for it appears that in reality this 
process was procured to be commenced in 
Logan's name by Bain, an official assignee, for 
whom it turns out that Logan is prete-nom of a 
bad kind. Logan swore to the affidavit for 
attachment, though, while swearing, he was 
not a bona fide creditor of the petitioner*, 
according to my idea of what the word creditor 
means. Logan had lost nothing by him, never 
loaned to him, never sold to him, never bought. 
from him. 

The writ issued in Logan's name, addressed 
to Bain. 

The real mover in the matter was and is Bain, 
official assignee, seeking practice, apparently ; 
{Query f whether the bankruptcy system was 
introduced for the benefit of persons acting as 
he is doing?). The whole proceeding looks 
like a fraud upon the Bankruptcy Court. Per- 
sons using the bankruptcy process ought to 
have grievances. An hour before the transfer 
to Bain, he had no grievance — n<i claim what- 
ever — against the petitioner. Bain contrives 
one ; but he himself keeps back, using Logan for 
his purposes ; and even now Bain has really only 
$30 of interest, under a transfer to Logan from 
Mr. Pagnuelo, of costs, alleged to be due him 
by Kearney and his partner. Logan, examined 
as a witness on the petition to quash the 
attachment, says he did not pay the $30 person, 
ally, nor did he see it paid. (Here the learned 
Judge read from the deposition of Logan, 
showing that Logan's name was simply used 
for the purposes of Bain, without Logan ever 
having been a creditor in any way of the maji. 
whom hv appeared to be putting into insol- 
vency.) The Court cannot approve of such 
courses as Bain's and Logan's. The Bank- 
ruptcy Court is to help aggrieved creditors, but 
not so much so those who invent cr/aneee late, 
or create grievances, so called, towards oppress- 
ing their neighbors. For myself, I was disposed 
to quash the attachment, seeing the focts before 
referred to proved ; but the petitioner's case is 
strong on other grounds. There is no debt 
claim proved. In their hurry Bain and Lc^an 
omitted essential evidence, or proofs. No proof 
is made that Mr. Pagnuelo, whose (alleged) 
rights Bain founds upon, ever had a claim to 
transfer. Nothing shows it. No copy of judg- 
ment is filed. So the Court unanimously, for 
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Ihis reagon, maintains Kearney's petition with 
costs against Logan here, and in the Bankruptcy 
Court 

J. M. QlcM for plaintiiT. 

P. J. Coyle for defendant, petitioner. 



SUPERIOR COURT. 

Montreal, Nov. 7, 1879. 

Watson v. Thompson. 

Matter and Servant — Negligence— Condonation by 
employer. 

Mackat, J. This was an action for $245 
wages from 20th September, 1878, to I'^th 
January, 1879. Up to Ist March, 1871, the plain- 
tiff was in Thompson's service under one agree- 
ment, and has been since under a new one at 
$800 a year, payable weekly, from that time till 
lOih January, 1879. The pleas are that defen- 
dant discharged plaintiff on the 1 0th January, 
1879 ; plaintiffs duty was to receive money and 
pay defendant's employees ; that an iron safe, 
and burglar lock was furnished plaintiff ; that 
on the 19th or 20th of April, 1877, the plaintiff 
received of defendant's moneji^ $545, $510 of 
which were in plaintiffs hands. By plaintiffs 
imprudence this was lost or stolen ; that defen- 
dant has been damaged, and the plaintiff must 
indemnify him ; that the demand of plaintiff is 
more than extinguished by compensation to 
defendant, the amount that ought to be allowed 
defendant more than perfectly paying plaintiff, 
in &ct, leaving plaintiff (after the compensation 
even) largely debtor to defendant. The third 
plea invokes an entry made in the books by 
plaintiff of 21st April of the larceny, and profit 
and loss is charged with it, without defendant's 
knowledge, kc. The last plea of defendant is 
that plaintiffs services were of no value to de- 
fendant, but in &ct damaging to him in a sum 
exceeding $1,000. The plaintiff s answers to the 
pleas arc that in April, 1877, the defendant had 
stolen from him from his safe the money referred 
to, but plaintiff was not responsible ; that de- 
fendant knew him not to have been blameable, 
and therefore did not attribute the theft and 
loss to any fiiiult of his, but continued to pay 
him his wages as usual *, and that plaintifl, in 
&ct, till he left defendant's service, had his 



authority to sign for him all kinds of com- 
mercial paper, &c. 

There is no debate about the &ct of defen- 
dant having had stolen from him the $510. 
The loss occurred on a Saturday. Three 
gentlemen entered Thompson's shop. One of 
them drew off Thompson, another drew off 
Watson ; the third took Watson's tin box out of 
the safe, containing defendant's $510. The 
loss having occurred, is it seen that plaintiff is 
blameable for it, and was in culpable negli- 
gence 7 There are appearances against plaintiff ; 
yet looking a| all the circumstances sur- 
rounding and following upon the event, he 
seems to have something to say against defen- 
dant, now charging him with the loss and 
damages resulting from that larceny. From 
April, 1877, date of the larceny, the plaintiff 
and defendant have been on their usual terms 
with one another till January, 1879. In April, 
1877, the amount stolen was entered in the 
defendant's books to debit of profit and loss. 
Defendant in his evidence would have It that 
he did not know of this, yet he admits know- 
ledge of an entry to like effect in the men's 
time book. Notwithstanding the larceny, the 
defendant paid plaintiff his wages, as if no 
larceny had been« save only that a balance was 
unpaid at 10th January, 1879. Condonation 
often takes place of qttasi dflite; remiae it Is 
called in French ; it may be express, or implied. 
Has there been remue here\)y defendant ? The 
defendant's own evidence goes to support the 
afiirmativc ; for he says he had no intention to 
charge the plaintiff. We see then his intention, 
i|nd plaintiffs entries in defendant's books, one 
of them at any rate known to defendant, by 
which plaintiff in a way accepts defendant's 
benevolence. In all 1877 and 1878 the defen- 
dant's conduct implied that he did not blame 
plaintiff. Culpable negligence is more a 
question of fiict than of Haw. If plaintiff was 
guilty of it, would defendant have made the 
remite to him (even in intention) that he 
appears to have made? Under the circum- 
stances I find against culpable negligence, and 
that defendant is too late now in charging 
plaintiff with it, and judgment must be for 
plaintiff. 

Eutchinton i Co. for plaintiff. 

F. W. TVm/l for defendant. 
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SUPERIOB COURT. 

Shirbbookb, March 31, 1879. 

DOHBRTY, J. 

^MoLarkm y. Dbiw, and Dbiw, oppo8aiit 

Second uixure qf landt while cppoeition to firei 

seizure i» being contested. 

On the 25th February, 1878, the Sheriff, under 
a writ de terrisy issued in this cause, made a 
seizure of certain lands of the defendant to sat^ 
isiy plaintiff's judgment, and the sale was adver- 
tised for the following July. 

The defendant opposed the sale on the ground 
alleged, and nubsequently proved, that the same 
lands were then under seizure by the said Sheriff 
in a case of Catnirand v. DreWj which seizure was 
opposed by the defendant, and the sale there- 
under suspended during the trial of the op- 
position. 

The writ of execution in the case of Catnirand 
y. Dreitf had been returned by the Sheriff into 
Court, prior to the second writ coming into his 
hands, together with the opposition which was 
still before the Court, yet undecided. 

The opposant pretends that by virtue of Arti- 
cles 642 and 643 of the Code of Civil Procedure, 
the seizure of these lands in the case of Catnirand 
Y.Drew still subsists, and that therefore the Sheriff 
had no right to seize the same lands under a 
second writ, but should have noted such second 
writ as an opposition for payment. 

This pretention is unfounded. The Articles 
of the Code cited by opposant apply only to 
cases where the first writ remains in the hands 
of the Sheriff. After the writ is returned by 
him into Court with an opposition which, 
perhaps, is being stoutly contested in the differ- 
ent Courts, how can the Sheriff note as an oppo- 
sition any second writ placed in his hands? 
He no longer holds the first writ ; it would not 
only be inconvenient, but impos8i\}le for him 
to note it ; and it would be manifestly unfair to 
compel other creditors to wait about collecting 
their debts until the opposition to the first 
seizure should be determined. 

This opposition is, therefore, dismissed with 
costs. 

JBrookSf Catnirand j* Hurd, for plff. contesting. 

Colder i Hodge, for opposant 



* This and the followins case of FuUer y. Smithy are 
contribated by Messn. Brooks, Camirsnd A Hard. 



Shubrooki, Nov. 10, 1879. 

DOHKRTY, J. 

Fdllib et al. v. Smith, and Flitcbbr, opposuit. 

Second seizure qf lands while opposiiion to first 
seizure is beitig contested. 

On the 17th April, 1879, the Sheriff under a 
writ de terris, issued in this cause, made a 
seizure of certain lands of the defendant to sat- 
isfy plaintiff's judgment, which was on a mort^ 
gage debt, for a large amount, with several 
years' interest in arrears. 

Fletcher, a third party, and also a creditor of 
defiendant, opposed the sale, on the ground that 
in May, 1878, one year previous, the Sheriff 
seized the same lands by virtue of a writ de 
terris issued in a case of his, Fletcher's, against 
defendant, and had advertised the sale there- 
under for the 12th September, 1878 ; that thiB 
sale was stayed by an opposition o/fn damnulerj 
made by defendant, which opposition, being 
contested, was still pending before the Court. 
The first writ de terris had been returned into 
Court by the Sheriff with the opposition, before 
the writ in the present cause was placed in his 
hands. 

The opp(>saftt, Fletcher, relied on Articles 
642 and 643 of the Code of Civil Procedure, 
claiming that the seizure in the case of 
Fletcher v. Smith still subsisted, and that the 
Sheriff had no right to seize the same lands 
under the second writ, but should have noted 
such writ as an opposition for payment 

This pretention of opposant is well founded. 
The Sheriff had no right to make a second 
seizure of the same lands while the first seizure 
subsisted. It made no difference whether the 
opposition to the first seizure was then pending 
in the Court here, or had been carried to ap- 
peal, or even to the Privy Council, with the 
whole record, the seizure still subsisted all 
the same, and the Sheriff's duty was to note 
any second writ placed in his hands as an oppo- 
sition for payment. 

The law did not require him actually to note 
it upon the first writ, but to the wriL 

The opposition is therefore maintained with 
costs. 

Brooks, Catnirand 4;^ Hurd, forplfis. contesting. 

IveSi Brown # Merry, for opposant 
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COURT OP QUEEN'S BENCH. 

MoNTRiAL, Sept 20, 1879. 

Sib a. a. Dobion, C J., Monk, Bambat, Tbssibb, 
k Cboss, .TJ. 

UicHAincs Baak (pltl below), appellant, and 

Bbamlby and Thb Sincinnib-McNaughtoii 

Linb (dellB. below), respondentB. 

Thx SnraBNNBS-McNAuaBTON Linb (defts. en gar- 

antie below), appellants, and Bbamlby, (plff. 

em fforarUie below), respondent. 

PramUaory Nate — Indonemeni — Principal and 
Agent — NoU <(f a Company given hy the 
Viee-Ptendentjwr hie own debt with knowledge 
qf creditor. 

These two appeals arose out of tbe same 
transaction. 

The action was brought by the Mechanics 
Bank against O. H. Bramley and the Sincennes- 
McHaughton Line, on two notes made by 0. 
H. Bramley, payable to the order of the Sin* 
cennes-McNaughton Line. The notes were as 
follows : — 

'<S4;2BO. MoNTBBAL, 22nd Feb., 1875. 

^ Three months after date, I promise to pay to the 
order of the Sincennes-McNauBhton Line, at the Me* 
ebanies Baalc, here. Forty-two Hundred and Fifty 
Dollars . for value received. 

(Signed,) G. H* Bbamlbt, 
(Bndone^,) The Sincknkes-MoNaughton LiwBt 
Per W. McNauohton. 
Without reooorset 

W. MoNauohton." 

" ^,250. MoNTRBAL, 25th May, 1875. 

** Three months after date, I promise to pay to the 
Sineennes-McNaiighton Line, or order, at the oifioe 
of the Mechanics Bank, here, Forty-two Hundred end 
Fifty Dollars, for value received. 
(Signed,) G. H. Bbamlbt. 
(Endorsed,) The SorcENNES-MGNAUOBTON Likb. 
W. McNauohton." 

Both the defendants, Bramley and The Sin- 
cennes-McNanghton Line, pleaded to the action. 

The Sincennes-McNaughton Line pleaded 
that they constituted a corporation, and under 
their by-laws promissory notes, to be binding, 
should be signed by the President and Vice- 
President, and counterBigned by the treasurer *, 
that the Company had no dealings with the 
Bank, and had no knowledge of its endorsation ; 
that the notes were given without any con- 



sideration to the Company, by Wm. Mc- 
Naughton, to secure his private debt to the 
Bank, and that this was done with the know- 
ledge of the Bank. 

Bramley summoned the Sincennes-McNaugh- 
ton Line en garantie, aUeglng that he had 
signed the notes for their accommodation. 
They did not plead to this demand en garantie. 

The Superior Court, Torrance, J., dismissed 
the principal action, but maintained the demand 
en garantie. 

The Judgment was as follows : — 

« The Court, etc 

<< Adjudging first on the principal demand: 
Considering that it is proved that the plaintUb 
received the notes sought to be recovered by 
this action from William McNaughton as 
security for the payment of a debt due by 
McNaughton to ihem, and the said notes were 
not duly endorsed to them by the defendants, 
The Sincennes-McNaughton Line ; Doth main- 
tain the pleas of the said defendants and dismlBs 
plaintiffs' action with costs difttratte, etc. 

<< And seeing that the defendant Bramley is 
well founded in the allegations of his incidental 
demand or demande en garantie against the 
defendants en garantie^ The Sincennes-Mc- 
Naughton Company, who have made de&ult 
on said demande en garantie^ doth maintain the 
said incidental demand with costs against the 
said The Sincennes-McNaughton Line, dietraittj 
etc." 

The Mechanics Bank appealed. 

The Sincennes-McNaughton Line also ap- 
pealed from the judgment on the incidental 
demand, contending that the notes sued upon 
were given in renewal of notes for like amounts 
made by Bramley for the accommodation of 
McNaughton, and consequently, he, Bramley, 
had not been injured if McNaughton used the 
notes for his own purposes. 

The Judgment in each case was confirmed 
unanimously. The Court held that Wm. 
McNaughton, who was Vice-President of the 
Company at the time, gave these notes, on his 
private account, to renew other notes which 
were not endorsed by the Sincennes-McNaugh- 
ton Line. The Mechanics Bank knew that the 
notes were not the property of McNaughton, 
but of the Sincennes-McNaughton Line. The 
form in which they were drawn indicated its 



390 



tHB LEGAL NEWS. 



As to the incidental demand, Bramle}'^ had a 
right to be indemnified. 

(Ramsay, J., took no part in the judgment.) 

Monk 4' Butler for Mechanics BanlL. 

Cauraoly Oirouardj Wurtde i Sexton for Sin- 
cennes-McNaughton Line. 

MaiKieu # Chgtion for Bramley. 



Montreal, Sept. 22, 1879. 

CiNTBAL Vbrmont B. R. Co. (dclts. below), 
appellants ; and PAQriTTS (pl£f. below)> 
respondent. 
R/aUway-^Evidenee qf ownership — Pleading, 

This was an appeal from a judgment con- 
demning the appellants to pay $ioo damages, 
for the value of some cattle which had been 
killed by a passing train, on the appellants' line 
of railway, between Famham and Waterloo. 
The plea was to the effect that the cattle were 
killed in consequence of the negligence of the 
respondent himself. There was also a dffenae 
enfaU, 

The Court below, Sicotte, J., held that the 
appellants' line of railway was not sufficiently 
fenced in, and that the accident occurred in 
consequence of this neglect. Judgment was, 
therefore, given for $100, the proved value of 
the cattle killed. 

In appeal, the Company submitted that it 
was not proved that they owned, worked, or 
controlled the road which was known as the 
Stanstead, Shefford k Chambly Railroad, and 
that in the absence of written proof, such as a 
lease or agreement, some verbal testimony 
should have been adduced. 

Sir A. A. DoaiON, C. J., considered that the 
judgment was correct on the merits of the 
contestation in the Court below. As to the 
point which had been raised in appeal, either 
the Company passes over the road as a tres- 
passer, or it has a right to do so, and that right 
it derives from the real proprietors. In either 
case it could not be relieved from responsibility 
for accidents. 

Monk, J^ remarked that one of the diffi- 
culties, to his mind, was that the appellants had 
pleaded a peremptory exception, and this ex- 
ception took up as it were the fait et eauee of 
the other railroad company, the proprietors of 
this road. It alleged that the fences were 



good, thereby vindioating as it were the state 
of things. 

Judgment confirmed. 

Davidaonj Monk ^ Cross for appellants. 

Beique ^ Choquet for respondent. 



PoiTRAs (piff. ^elow). Appellant ; and Bibgir 
(deft, below), Respondent. 

Lease — Bight qf property m leased premises — Art. 
1625 C. C— Emphyteutic lease. 

The action was brought to recover $200 rent, 
and to obtain the resiliation of a nine years' 
lease from the appellant to Isabella Moir, who 
had assigned her rights thereunder to the 
respondent. Isabella Moir having since become 
insolvent, her assignee, Lajoie, was nUsen cause. 

The respondent pleaded that by a deed passed 
27th December, 1877, the appellant, having 
renounced her usufruct in the property leased, 
had ceased to have any right or interest therein. 

The Court below (Rainville, J.) maintained 
the plea, the judgment being as follows : — 

" La Cbur, etc. 

"Consid6rant que la demanderesse en cette 
cause, n'etait qu'usufruiti^re de la propridt^ 
]ou6e en question en cette cause ; 

<< Consid^rant que la dite demanderesse, par 
acte du 27 D^cembre, 1877, a renoncd h. son 
usufruit de la dite propri6t6 en fetveur des nns- 
proprietaires et grev6s de substitution, et k son 
droit au bail en question ; 

" Consid^rant que par suite de la dite renon- 
elation, le dit usufruit s'est trouvS 6teint et 
r^uni h la nue-propri6te, et qu*en consequence 
la dite demanderesse est maintenant sans droit 
dans le bail qu'elle avait consent! k Isabella 
Moir, et en vertu duquel la pr6sente action est 
intent6e ; 

*< Con6id6rant qu'un acte de cession on 
d'abandon d*u8ufruit n*a pas besoin d'etre 
6ignifi6 au locataire i)Our saisir Tacquereur ou 
le nu-proprietaire ; 

'<Maintient Pexception en second lieu pro- 
duite par le d^fendeur a I'encontre de Pactioii 
de la demanderesse, et deboute la dite demand- 
eresse de son action, le tout avec dSpens." 

Monk, J., dissenting, thought that the judg- 
ment was correct. The appellant, having no 
possession or right whatever in the property 
leased, brought an action to set aside her lease 
to Isabella Moir, and also to<annul the transfer 
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to B«Tger. The defendant pleaded that the 
plaintiff should have brought all the parties 
into the record who were parties to the lease, 
and Isabella Moir should have been made a 
party. He further pleaded that at the time of 
bringing this action the plaintiff had no longer 
any interest in the property leased. The Court 
below, seeing the nature of the action (which 
wa< not only for rent, but to set aside an 
emphyteutic lease), did not attach any import- 
ance to the first plea, but dismissed the sctlon 
apon the second exception, holding that the 
plaintiff, having renounced her usufruct, had 
no right to institute an action to set aside an 
emphyteutic lease. This judgment neemed to 
him, Mr. Justice Monk, to be well founded. 

bir A. A. Dorion, C.J., said that the judgment 
had to be reversed, on a principle which had in- 
variably been acted upon in this province, that 
a tenant cannot say to his lessor, << you are not 
the proprietor of the house which you leased to 
mc' This had often been decided. Berger 
pleaded that since the date of the lease the les- 
sor had ceded her right. But what was that to 
Berger? When he paid his rent to the lessor, 
the payment would be good, and he would be 
discharged. It made no difference to him If she 
was not proprietor when she leased, or if she had 
ceased to be proprietor. There was a little difii- 
nilty as to whether Art. 1626 applies. That 
article says : ^^The judgment rescinding the lease 
by reason of the non-payment of the rent is pro- 
nounced at once, without any delay being 
granted by it for the payment j nevertheless the 
lessee may pay the rent with interest and costs 
of suit, and thereby avoid the rescision at any 
time before the rendering of the judgment" 
TMb article, in the opinion of the majority of 
the Court, did not apply. This was not an or- 
dinary lease, but an emphyteutic lease. The 
respondent would, therefore, be allowed fifteen 
days to pay, otherwise the lease would he re- 
scinded. 

Bambat, J., remarked that there was a diffi- 
culty about Art. 1625 ; but it referred only to 
ordinary leases. This was something more than 
a lease, and it did not apply. His Honor sug- 
gested that in the legislation which was con- 
stantly taking place in amendment of the Code8, 
the subject of penal clauses deserved attention. 

The judgment was as follows :— 

^ La cour, etc. 



<< Consid^rent que par bail fidt k Montreal le 
8 Juin, 1877, devant Mtre. Durand, N. P., 
Tappelante k lou6 k Dame Isabella Moir, 
6pouse de Noel Pratt, pour un terme de neuf 
ann6es, k compter du premier Mai alors dernier, 
une maison en pierre et dSpendances y 
designees ; 

<( Considerant que ce bail a 6te fait pour la 
somme de $1200 par ann6e, payables par 
douse paiements mensuels le premier jour de 
chaque mois, et, en outre, k la charge de fidre 
des amdliorations importantes d6taill6es an dit 
bail; 

<< £f conrid^rant qu'il a 6te stipuU an dit 
bail que dans le cas oil la dite Isabella Moir 
negligerait pendant 15 jours de payer les 
termes de loyer echus, Tappelante anrait le 
droit de fiurc rtoilier le dit bail ; 

" Et considerant que, par acte du 13 Aoftt, 
1877, la dite Isabella Moir a transports k 
rintime ses droits en vertu du dit bail ; 

<^Et considerant que Fappelante a consent! 
k ce transport, et qu'elle Pa formellement 
accepts par sa declaration en cette cause, et 
que, de son c6tS, le dit Charles Berger a 
pay 6 plusieurs termes du loyer Schus en verta 
du dit bail ; 

*' Et considerant que lorsque Tappelante a 
porte son action le 26 Septembre, 1878, il lui 
6tait dd $200 pour deux mois de loyer 6chu8 le 
1 Aoftt et le 1 Septembre, 1878; 

" Et considerant que I'obligation contmctSe 
par I'appelante, dans le bail qu'elle a consent! 
k la dife Isabella Moir, consiste a faire jouir 
celle-ci, et k la garantir de tous troubles dans 
la jouissance dcs lieux louSs, et ce, sans Sgard 
auz droits de propridtS ou autres que la dite 
appelante pourrait avoir sur ieeux ; 

^^ Bt considerant que le dit Charles Berger 
qui est aux droits de la dite Isabella Moir, ne 
fiait pas voir qu' il ait aucun intSrSt & opposer 
k I'appelante qu' elle a renoncd an droit qu' elle 
avait k titre de grev6 de substitution sur la 
propriety lou6e, ni qu' il ait 6t6 troubl6 dans la 
jouissance d'iceux, et que son exception, que 
I'appelante, k raison de telle renonciation, n'a 
plus le droit de recouvrer le loyer stipulS an 
dit bail, est mal fond6e ; 

« Et considdrant que le syndic k la foillite de 
la dite Isabella Moir, 6tant I'un des ddfendeurs, 
la pretention que I'appelante aurait dfl mettre 
en cause la dite Isabella Moir pour fidre pro- 
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noncer la resiliation du dit bail, est ^galement 
mal fondte ; 

" Et consid6rant qu'il y a erreur dans le jnge- 
ment de la Coiir Snp^rieore rendu k Montreal, 
le 13 NoTembre, 1878, quia renvoy6 Taction de 
Pappelante ; 

t<£t coD8id6rant que Tarticle 1625 G. C, 
n'egt pas applicable au bail f&it par I'appelante 
k la dite Isabella Moir, qui contient les clauses 
d'un bail emphyt6otique, la cour inftrieore 
aurait dH condamner le dit Charles Berger k 
payer k Pappelante la sonune de $200 avec 
int^r^t k compter du jour de Tassignation, et 
declarer le dit bail r6sili6 et r68olu dans le cas 
oil le dit Charles Bezger, comme repr6sentant 
la dite Isabella Moir, n' aurait pas pay6 la dite 
somme de $200 sous un d61ai qu' elle aurait 
iix6; 

<< Cette cour casse et annnle de dit jugement 
&c., et condamne le dit Charles Beiger k payer k 
Tappelante la dite somme de $200, avec int^r^t 
sur ioelle k compter du 26 Septembre, 1878, 
jour de Tassignation en cette cause, et les 
d^pens, tant en cour inf6rieure que sur le 
present appel ; et cette cour adjuge et ordonne 
que faute par le dit Charles Bezger de payer la 
dite somme de $200, int^r^t et d^pens, comme 
susdit, sous le d61ai de 15 jours de la date de ce 
jugement, le dit bail du 8 Juin, 1877, sera, et il 
est d6clar6 par les pr^sentes, et sans qu' il soit 
besoin d'autre jugement k cet e£fet, r6sili6 et 
r68olu, k toutes fins que de droit, et que, dans 
ce cas, la dite appelante soit remise en pos- 
session des lieux lou6s, sous I'autorit^ de la 
dite Cour Sup^rieure {^Di$tefUienie Thon. M. le 
jnge MonlL)." 

B(nun ^ ArehambauU for appellant. 

ArehambauU # David for respondent. 



CURRENT EVENTS. 

ONTARIO, 

Thi Q. C. Qubbtiom. — At the opening of the 
Court of Common Pleas, at Toronto, Nov. 20, 
Mr. Bethune appeared habited in a stufif gown, 
and took his seat outside the Bar of the Court. 
Upon his rising to make a motion, 

Chief Justice Wilson said :— " Mr. Bethune, 
I dare say some gentleman within the Bar will 
lend you a silk gown if you have forgotten 
yours." 

Mr. Bethune, in reply, said :^<( My Lords, I 



think it is due to the Court that I should state 
why I am not this morning within the Bar. I 
was present in the Supreme Court when the 
judgment of that Court was delivered in the 
case known as the Great Seal Case. All the 
judges agreed that the Governor-General had 
the sole prerogative right to appoint Queen's 
Counsel in Canada. Three of the Judges held 
that the statute of Nova Scotia, wliich is the 
same as that in Ontario, if it attempted to in- 
vade the prerogative right in question, was 
void, and that persons appointed by the Lieut.- 
Govemor in pursuance of the statute of the 
Legislature were not Queen's Counsel properly 
so called. Justices Henry and Gwynne said 
that the Act of the Legislature was uUrm virei. 
Mr. Justice Taschereau held that the Provincial 
Legislative might establish an order of prece- 
dence as between barristers who were not 
Queen's Counsel so created by the Governor- 
General, but that the members of that order 
were not Queen's Counsel any more than a 
nobleman who was created such by a statute of 
the Manitoba legislature would be a lord. In- 
asmuch as this judgment was fitom a judgment 
in a Provincial Court, it seemed to me, and I 
am still of that opinion, that I ought not to wear 
an honor my title to which is said to be doubt- 
ful." 

Chief Justice Wilson:— "I am sorry, Mr. 
Bethune, that you are not within the Bar, but, 
after hearing the judgment of the Supreme 
Court in the matter, I think you act quite 
rightly. However, if we cannot have you in 
your old place, we shall be glad to hear you 
without the Bar." 

Shortly afterwards, Mr. Thomas Ferguson, 
who holds his patent as Queen's Counsel from 
the Lieutenant-Governor, desired a further ex- 
pression of opinion from . the Court as to the 
propriety of Queen's Counsel so created remain- 
ing within the Bar. 

The Chief Justice said:— << We think Mr. 
Bethune has acted quite properly in declining 
to wear a silk gown when the judgment of ooi 
highest Court questioned his right to wear that 
honor. We do not intend this to be a decimon 
of the Court, but merely an expression of our 
opinion in the matter. Were I in Mr. Bethune'e 
place I should have acted precisely as he has 
done." 

Mr. Justice Gait remarked that he also con- 
sidered that Mr. Bethune had taken the proper 
course. 
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INJUNCTIONS, 

The application for an injunction in MalUile 
T. City qf Montreal, which was rejected by a Judge 
of the Court of Qaeen's Bench (p. 310), was 
renewed before a Judge of the Superior Court. 
Mr. Justice Papineau entertained no doubt of 
the jurisdiction of the Superior Court to issue 
an injunction to the defendants, to restrain them 
from taking anjr step towards executing the 
jndKment of the Becorder's Court, but his 
honor did not consider that it was a case in 
which the Superior Court, in the exercise of 
its discretion, ought to interfere. The injury 
apprehended was not irreparable. The defend- 
ants had to deal with a solvent adversary, and 
even if they did not relieve themselves by 
paying the fines which had been imposed upon 
them, they would have a recourse for illegal 
imprisonment, if the result of the ^litigation 
showed tbat the by-law was a nullity. But as 
to this point) his honor appeared to concur in 
the view expressed by Mr. Justice Monk, that 
the presumption was in favor of the validity 
of the by-law, which had been upheld by 
seTeral decisions. 



ATTORNEY AND CLIENT. 

In a small case of Keller v. WaUon, noted in 
this issue, the Court decided that an attorney 
of this Province, who had been engaged by an 
attorney of Ontario to sue a person here, could 
not recover his fees in a direct action against 
the client. It was not disputei that the 
attorney hero would have an action against the 
attorney who employed him, but the Quebec at- 
torney was not allowed to recover directly from 
the client from whom he had no authority to 
act. The question seems to be how far the 
authority given by a client in Ontario to his 
attorney there, to collect a debt, includes the 
power to authorize legal proceedings in another 
Province. If it does include power to author- 
ize such incidental proceedings, it seems &ir 
that the Quebec attorney should have a direct 
recouTse against the known principal. Article 



1Y2Y of our Civil Code gives such recourse to 
third persons for acts of the mandatary in execu- 
tion of the mandate. In this case the Court, 
apparently, considered that a general author- 
isation to an attorney tfi collect a debt did not 
include authority to cause legal proceedings to 
be instituted in another Province. 



LESSOR AND LESSEE. 

The case of PoUrae # Berger, noted in our 
last issue, p. 390, though not deciding any 
principle of much novelty, is deserving of 
attention, inasmuch as it places in a clearer 
light the relation of the tenant to the lessor. 
The pretension in the case was, that a person 
who had leased some houses as a usufructuary, 
could not collect the rent, or take proceedings 
to resiliate the lease, because she had assigned 
her interest in the property during tlie lease. 
There had been no signification on the tenant 
of this or any other deed, and it did not appear 
that the latter had any reason to apprehend 
trouble in the enjoyment of his rights ; in isuot, 
he seems to have been perfectly certain that 
the action was brought in the name of the 
lessor with the concurrence of the proprietors. 
Under these circumstances the majority of the 
Court held that the tenant could not raise the 
question of proprietary right in the property, and 
he was ordered to pay the rent to the lessor, if 
he wished to avoid the cancellation of the 
lease. 

Although the decision was against the pre- 
tensions of the tenant in this particular case, 
the principle laid down by the Court of Appeal 
is one which works largely in the interest of 
tenants generally. It spares them the necessity 
of investigating what might often be trouble- 
some or intricate questions of ownership in the 
premises they occupy. It is not for them to 
inquire what changes may have taken place in 
the rights of the lessor. They are safe in pay- 
ing the rent into his hands, for he can give a 
good discharge. This decision appears to be 
in harmony with the spirit of the law on the 
subject of lease and hire, by which the rights 
of the tenant are carefully protected. Even a 
sub-tenant may pay his rent to the tenant, and 
although the proprietor himself may not have 
been paid by the principal lessee, he cannot 
claim anything from the sub-tenant. 
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VOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

HoNTRBAL, Sept. 19| 1879. 

Sir A. A. DoRiON, C.J., Momc, Rambat, Tkbsikb, 

Cross, JJ. 

Wrx«ht et al., Appellants, and Fostbr (deceased) 

and Fish, nit en eauae, Respondent. 

Surety in appeql — Alleged intolveney — Order ihai 
he he examined at to hit tolveney. 

A motion was made on the part of the mit 
en caute^ that the appellants be compelled to 
furnish another surety in the place and stead 
of William Euard, one of the pureties of the 
appellants, whose insoWency was alleged. 

The Court ordered, << mant /aire droitf that 
« the said William Euard do appear before this 
" Court to-morrow, 20th Sept., at 10 a.m., to 
" answer such questions as may be put to him 
*< as to his solvency." 

On Sept. 20, Euard not appearing, the ap- 
pellants were ordered to furnish another surety. 

A. # W, Robertton tor Appellants. 

T, W. Ritchie, Q.C., for Respondent. 



MoHTRBAL, Sept 22, 1879. 

Thb Ottawa Agricultural Iitsuravob Co., (delts. 
below), appellants ; and Bouthillirr aliat 
BouTiout (plff. below), respondent. 
Insurance (Fire) — Payment of premium^-Ineured 
not liable for mitrepretentation qf agent to Com- 
pany without knowledge of insured. 
The action was brouflfht by the respondent to 
recover the amount of a loss by fire. The plea 
was that the premium had not been paid by the 
insured, and the policy had been voided. 

It appeared that the insurance had been 
effected through one LabontS, an agent or can- 
vasser for the Company, who agreed to take out 
the premium in board. Labont^ made a note 
for $6.65, representing the premium, which he 
sent in to the Company's general agent. This 
note purported to be made by the insured, 
payable three mtnths after date, but it appear- 
ed that Labont6 made the note himself, and 
though indebted to the respondent for board, 
he did not pay the amount to the Company till 
after the fire. 



The Court below, (Sicotte, J.) oonsidared 
that the plaintiff; (respondent) had acted in 
good faith, and given value for the premium, 
and the action was maintained. The reasons 
of judgment were as follows : — 

"La Cour, aprto avoir entendu les parties, 
conBid6ront qu'il est constant par le re^n interim 
et par le contrat et police d 'assurance doonto 
en la forme ordinaire, et permise le 16 Mafb, 
1877, que la difenderesse a d6ciar6 et reconnu 
que, pour et en consideration de la somme de 
$5 elle assurait le demandeur pour la somme de 
$1000 sur les propriety immobiliires decritea 
dans la police et les Ventures, pour les valeurs 
et fiommes indiqu6es, tant pour les proprifitte 
immobilidres que pour leur contenu, contre 
pertes ou dommages par le feu ou la foudre 
durant le terme d'un an, depuis le 16 Mars, 
1877, au 16 Mars, 1878; 

" Consid^rant qu*il est constats que le de» 
mandeur a souffert des pertes et dommages par 
le feu qui a brul6 et dMruit le 4 Septembre, 
1877, r6table et la grange du demandear 
assur6es comme susdit, ainsi que leur contena ; 

<< Considirant qu'il est constant que les pertes 
et dommages soufferts par le demandeur par le 
feu en que&tion sont au moins de la somme de 
$320; 

<* Consid6rant que le demandeur s'est con* 
form6 k ce qui 6tait requis pour informer la 
difenderesse, et obtenir d'elle I'indemnit^ 
qu'elle lui devait ; 

<< Considtoant que le contrat d'assuranoe est 
r6gl6 d'une mani6re finale et absolne par I'affir- 
mation faite authentiquemant par la dite 
Compagnie d'assurance, et qu'elle ne peat 6tre 
admise k prouver la fausset^ de raffirmation 
ainsi faite ; oonsid^rant que la prime pent Itre 
pay6e par toutl» valeur accepts par Tassurear ; 

<< Consid6rant que la prime laite en cette 
cause, constate quo le demandeur a agi de 
bonne foi, et que la d6fenderesse a connu les 
fiftits de I'agent employ 6 par elle pour effectaer 
Tassurance, «t que des faits de cet agent, iden* 
tiques k ceuz qui ont effectu6 la prteente assor- 
ance, ont h\Jk reconnus et acceptds par la 
d6fenderesse ; 

" Consid6rant que le demandeur a prouv6 sa 
demande, et que la d^fenderesse est mal fund6e 
dans ses defenses ; 

M Condamne la d^fionderesie k payer an de 
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auuidear U somme de $320, ponr la perte qn'il 
a.Mofferte par le fan ; avec int^reV' Ao. 

Cbobb, J. ((fit*.), was of opinion that the policy 
was a niillitj. The agent had no authority to 
make a contract binding on the Company in 
conttdeiation of board given to himself. The 
principle which had been laid down in Me- 
ekaniet Bank fBramUy(p. 389) should be applied 
here, and the policy should be declared null. 

Bambat, J., said the majority of the Court 
were of opinion that the Judgment must be af- 
&angd. There was no doubt in the world that 
the agent, Labont^ could not make a contract 
insuring the respondent for his board. But the 
question was this, if such contract were con- 
firmed by the insurers, would it not be binding ? 
Now, here the contract was confirmed by the 
Company. The contract was that the insured, 
instead of getting money from the agent for his 
boaid« should be insured by him, and the agent 
made inch representations to the Company, out 
of the presence of Boutignd, that they issued 
the policy. Bontigu6. nerer knew that the 
policy had been obtained by fraud, and he natu- 
rally held hiniself insured. It was only when 
the fire took place that he was told <* 7ou have 
not paid your note.'' In the MiehanicM Bank 
f Bramlfy^ the ground of the Judgment was 
that the Bank knew perfectly well that the note 
given to them for McNaugh ton's debt was not 
the property of McKaughton, but the property 
of the Sincennes-McKaughton Line. Here, it 
wiss a matter of fact that the representation that 
the agent made to the Company was tl:at he 
held BoutigQ6's note, while the latter had never 
made such note, and knew nothing of the 
agent's representation to the Company, his 
principal. 

The following was the judgment :— 

** La cour, etc. 

•< Conaid^rant que I'intimd a constats par la 
preuve fiiite en cette cause que partie de la 
grange et Stable d^crites dans la police d'assur- 
ance dn X3 Mars, 1877, a 6t6 d6truite par un 
incendie qni a eu lieu le 4 Septembre, 1878, 
pendant que cette police 6tait encore en force ; 

<' £t consid6rant que les pertes que I'intim^ a 
souifertes, par suite du dit incendie, et dont 
I'appelante est responsable, s'eUvent & $296, 
lavoir $76 pour dommages causes k la grange, 
et i l'4toble, $46 pour perte sor les effets y 



contenus, et non & $320, tel que port^ au 
jugement de la cour inf6rieure ; 

<< Et considirant que cette police d'assurance 
a 6t6 emise en faveur de Tintim^ sans aucune 
connaissance des fausses representations que le 
nomm6 Labont^, I'agent de la compagnie ap- 
pelante, ait pu faire k la compagnie, et 
auzquelles il n'a aucunement particip6 ', 

*< Cette cour confirme, etc., excepts quant k 
la somme de $24 qui doit 6tre d^duite, etc." 
Appellant to pay costs in both courts. 

Butehinton # Walker for Appellant. 

A. Dalbee for Bespondent. 



Sir A. A. DoBiov, C.J., Monk, Bambat, Tbssibb, 

Caoss, JJ. 
Fair, assignee of insolvent Booney (contestant 

below). Appellant, and Dolan (cliiimant 

below), Bespondent. 
Cancellation of agreement — Pleading — Writing 
eigned by one party only. 
Booney and Dolan owned jointly a property 
near Montreal known as the Gregory property, 
and on the 16th August, 1878, by an agreement 
in writing, Dolan sold his interest to Booney 
for $7,500, payable in goods. The next day 
Booney desired to have this agreement can- 
celled, and he caused his clerk to draw up a 
receipt for cettain payments which he had 
made, and to embody in it a clause cancelling 
the agreement of the previous day. Dolan 
happening to come into his store, Booney pro- 
duced this paper, and as Dolan was unable to 
read it without his spectacles, Booney's clerk 
commenced to read it, but being called away, 
Booney finished reading it himself The agree- 
ment of 16th August first above referred to was 
as follows: 

'*Mr. DoUn fells his interest in the Oregory pro- 
'* p«rty to Mr. Booney for $7«500, and the assump- 
"tion of his half in the Trust ^ Loan Company's 
** claim, the said $7/'00 payable in goods. The sale 
** made subject to right of redemption for one >ear. 
'* Mr.Dolan will give Mr.Booney notes payable in one 
" and two years for $7,500; Mr. Dolan to pay notes if 
" he wishes to redeem : otherwise Mr. Rooney will 
" pay them. The notes to be given as the goods are 
*' delivered. Goods at resnlar market price from 70 
" to 75 advance on Stg. costs. Qoods for $2^ at 
** once. 

" Mr. Dolan to pay half interest to Trust k Loan 
" Gompuiy, and also taxes for one year, also t» 
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'* advanoe half capital, which Mr. Booney will re- 

" imburse as soon as the delay for redemption has 

" expired." 

And the document hy which, it was alleged, 

the above agreement was cancelled, was as 

follows : 

*' M0NTRBA.L, Aamst 17th, 1878. 
*' Reoeired f^om Patrick Rooney my half of all the 

" payments (at the time they were .paid) bytheander- 

'* mentioned purchasers of thelotssoldontheOregoiy 

" Farm as follows : 

Late Hon. Malcolm Cameron $12,192 28 

J.J.Milloy 4,75944 

John Feamey and Polk Ryan ifia 75 

Henry Brownrigg 4*208 75 

J.Paxton 3,787 12 

J.Orogan 1,200 00 

Her Maiesty Qaeen Victoria. ISfiuO 00 

$48,190 34 
*' The balance of remaining lots unsold will be as 
" heretofore according tc the deedi each of us haying 
"our half share." 

'• FRS. DOLAN." 

" Witness this day. August 17th, 1878. 

" R. W. H. SMITH." 

Dolan signed this document, and took awajr 
the duplicate, but some days afterward, he 
returned and alleged that he had been deceived 
as to the contents, and that he had not intended 
to cancel the sale of the previous day. Rooney 
afterwards becoming insolvent, Dolan filed a 
claim, under the agreement of 16th August, 
for the $7,5U0, offering to take the amount 
in goods. The assignee contested the daim, 
alleging that the agreement of 16th August had 
been cancelled, but he did not set up the 
agreement by which it was pretended that the 
cancellation had been e£fected. 

In the Court below (Jett6 J.,)April 6, 1879 
the contestation was rejected on the following 
grounds : — 

»» La Cour, etc 

«( Conaiderant que le 16 Aoiit, 1878, le R6c]a- 
mant a, par acte sous seing priv6, vendu au 
failli sa part ou son intMt dans une pT0pri6t6 
connue sous le nom de propri6t6 Gregory, alors 
po886d6e en soci6t^ par les dites parties, et ce 
aux termes et conditions 6num6rte au dit acte 
ou document sous seing priv6 ; 

<' ConsidSrant que le document marqu6 " Z," 
inToqu6 par le Syndic Contestant comme 6tant 
une resolution et annulation de la vente faite la 
veille par le R6clamant au failli, ne pent dtre 
interprets dans le sens que lui donne le Con- 
testant ; 



« ConridiFant que le dit terit, Migh tons 
forme de re^n destin6 k constater le rSglement 
ant6rieur des transactions entre les parties, an 
sujet des sommes par euz revues en 80ci6t6 
comme propriStaires de cet immeuble avBot 
r6poque k laquelle il 6tait 6crit ou signS, ne 
contlent aucune stipulation formelle d'aonulap 
tion de I'acte de vente sus-mentionn6 ; 

t< Consid6rant que le dit document a M r6di- 
gh sous la dictSe du fidlli, sans aucune partici- 
pation de la part du r6c1amant, et que par saite 
toute ambiguity ou incertitude sur le sens on 
la port6e du dit document doit dtre interpr6t6e 
contre celui qui Pa 6crit ou dictS, savoir, le 
failli ; 

" Considferant qu'il est 6tabli en preuve que 
le R6clamant n'a pas pu lire le dit document 
avaat de le signer ; qu'il a protests contte le 
sens et la portSe qu'on voulait lui donner, aosai- 
t6t qu'il a pu en prendre connaissance par lai- 
mdme, et que le dit R6clamant nepeut pas dtre 
pr68um6 avoir voulu renoncer, au moyen d'nn 
6crit aussi vague, au benefice de la vente qu*il 
avait faite la veille mdme ; 

** Consid6rant que le re^u du six Sepiembre, 
1878, ne pent dtre invoquS contre le Bklamant 
comme comportant une ratification au dit docu- 
ment marqn6 " Z ; '' 

" Declare que le dit document marqu6 " Z " 
n'est pas et ne pent pas Itre con8id6r6 comme 
une r6siliation ou annulation de la vente du 16 
Aofit, 1878, et en consequence renvoie la con- 
testation de la reclamation du Beclamant, fiaite 
par le dit Syndic Contestant, le tout avec d6- 
pens, etc." 

Ramsat, J. (tfifs.), was of opinion that the 
Judgment was unfounded. Error was not 
shown as clearly as it ought, in order to have 
the document of 17th August treated as null 
and void. A new point had been raised at the 
last moment, that the deed of cancellation was 
not complete, not having been signed by 
Rooney. But this question had not been raised 
by the pleadings, and it was to be observtsd 
that the document was produced by Booney. 
The Judgment of the Court below was not 
based on the ground that Booney had not 
signed, and this Court was not changing the 
reasons of Judgment. If the judgment of the 
Court had been put on that ground, he would 
not have been disposed to dissent. 
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Sir A. A. DoRiOH, C. J., said it was not con- 
tested that a writing is not binding which is 
signed by only one of the parties. The de- 
cision in Kingv, Piruaneauk was in point. Then 
the Court bad to see whether that was pleaded 
or not What did the plea say ? Dolan made a 
claim in bankrnptcy on the deed of 16th Augustj 
signed by Dolan and Rooney, claiming $7,500 
which Booney promised to pay him for his 
half share in the Gregory property, ii he did not 
exercise his right of redemption. The assignee 
contested the claim, and what was the con- 
testation? Did he set up the derd of 17th 
August? Not at all. The writing of 17th 
AuL'Ust was not set up in the contestation. 
Why was that not pleaded ? Dolan could not 
answer that the writing had been obtained by 
fraud when it was not pleaded. There was 
nothing to show an intention on the part of 
Dolan to cancel the contract of 16tb August. 
The majority of the Court were of opinion, 
not only that this writing of 17th August was 
not binding and did not annul the contract of 
the preTious day, but, upon the eyidence, that 
it was a fraud and surprise on Dolan. 

Judgment confirmed. 
Bethune # Bethune for Appellant. 
Beigtie # ChoquU for fiespondent. 

Fvoi (deft, below), Appellant, and CotmcHtvB 

et ux. (plffs. below), Respondents. 
ProkiifHon to alienate^C. C. 972, 975 — Registra- 
tion — Sub»titution. 

This case, (by which the respondents claimed 
tiie succession of their deceased grandson) in 
the opinion of the Court below, turned upon the 
effect of two clauses in the will of Emilien 
Courch§ne, the question being whether the 
testator thereby simply made a donation of 
usufruct, or created a substitution. The clauses 
are as follows : — 

" Pour par ma dite 6pou8e, jouir de la dlte terre 
sa Tie durante, seulement, apr^s quoi 'cette terre 
retotimera &. Joseph Calizte Courchfine, mon 
ills, en toute propri6t6; ma dite Spouse sera 
priT^ de sa Jouissance si elle convole en 
secondes noces, et dds ses seoondes noces mon 
Ills prendra la dite propri6t6 comme si sa mire 
£tait morte. 

M Je donne et Ugue au dit Joseph Calizte 
Courchdne fe total des biens que Je poss^dend 
an joor de ma mort, poor par loi Jouir, fEure et 



disposer du total des dits biens en toute pio- 
pri6t6, dds rinstant de mon d6c^s ; sauf le don 
fkit ci-dessus k ma femme et k la condition k 
elle imposie.'' 

The Court below held that these clauses of 
the will simply gave the wife the usufruct of the 
immoveable in question. 

In appeal, the Judgment was confirmed, but 
the molifa were changed. 

Sir A. A. DoRioN, C. J., said the majority of 
the Court connidered that a substitution was 
created by the clauses cited, out the judgment 
must nevertheless be confirmel, because the 
prohibition to alienate in the marriage contract 
under which he received the property, deprived 
Kmilien Courchdne of the right of disposing 
of it by will. 

The judgment as amended, sets forth the 
grounds as follows : — 

" La cour, etc. 

<( Consid^rant que les demandeurs, intim6s, 
Gabriel Courchaine et Dame Alice Manseau, 
Bont devenus sur les renonciations de sa mdre, 
Marie- Anne Pepin, la d6fendertisse, appelante, 
de ses soeurs Marie-Alice Courchaine et Marie- 
Elmina Courchaine, et de son aleul maternel 
Gabriel Pepin, les seuls et uniques hdritiers de 
feu Joseph-Calixte Courcl^aine, leur petit fils 
n6du mariage de leur fils fen Emilien Courw 
chaine et de la dite Marie- Anne Pepin, d6c6d6 
inUttat le 29 avril, 1873, et qu'en cette quality 
ils out 6t6 saisis de tons les biens composant 
son h6r6dit6 et dont 11 6tait lui-mdme saisi k 
l'6poque de sa mort, et qui lui venait de son 
pire, le dit Emilien Courchaine, lequel, par son 
testament solennel fait le 10 aodt, 1872, devant 
Blondln, notaire et t^moins, I'avait Institui son 
l^gataire universel ; 

<• Considerant que ses biens consistaient dans 
ceux donnas au dit Emilien Courchaine par ses 
p^re et mdre, les demandeurs, intim^s, par Pacte 
de donation dn 30 avril, 1870, re^u devant 
David, notaire, et dans la moiti6 des biens qui 
avaient compos6 la communaut6 qui a^-ait ex- 
iBt6 entre le dit Emilien Courchaine et la dite 
Marie Anne Pepin, en vertu de leur contrat de 
mariage re^u le 17 Juin 1850, devant Blondln, 
notaire ; 

« Considerant que par le dit contrat de mariage, 
les demandeurs, intim^ firent au dit Emilien 
Courchaine, donation de X'immeuble soivant, 
tel que d^crit au contrat de mariage, saroir : * 
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** Un lot de terre, etc., k la charge de ne pou- 
▼oir vendre, c6der, ^changer, ni autrement alig- 
ner le dit immeuble sans exor^s conscntement 
et par 6crit dcs dits demaQdeurs ; 

" ConsidSrant que par eon testament solennel 
re^u devant \x» mdme Blondin, notaire et t6- 
moins, le 10 aodt, 1872, le dit Emiliea Cour- 
chaine a, dans lea termes suivants, dUpos6 da 
dit immeuble et du reste de sea biena comme 
suit: 

« Je donne et l^gue k Marie- Anne Pepin, ma 
u femme, une terre 8itu§c, etc., pour par ma dite 
<« Spouse jouir de la dite terre sa vie durant neu- 
M lement, apr^s quoi cette terre retournera k 
*( Josepb-Calixte Courchaine, mon fils, en toute 
'* propri6t6 ; ma dite ipouse sera priT6e de sa 
* jouissance, si elle convole en secoudes noces 
(• et dto cea secondes noces, mon fils prendra la 
« propiiet^ comme si sa mdre 6tait morte. Je 
*• dunne et Ugue au dit Calixte Conrchaioe 
« le total des biens que je po8sM«*rai au jour de 
« ma mort, pour par lui jonir, faire et disposer 
" du total des dits biens en toute propri6t6 d^ 
<< rinstant de mon d6c68, sauf le don fait ci-des- 
t< sns k ma femme, 2i la condition & elle impo- 
" 86e, etc." ; 

« Consid6rant que la prohibition d'alitoer, 
contenue au dit contrat de mariage, comprend 
en termes expr^s toute alienation par rente, 
cession, 6cbange ou autrement, et qu'en vertu 
des articles 972 et 975 C.C., une telle prohibi- 
tion, faite sans restriction, est censee s'etendre 
k toutes ali6aatlons soit par acte entre vifs ou k 
cause de mort, et doit dtre interpr6t6e comme 
constituant un droit de retour en fayeur des 
donateurs ; 

<< Considerant que sous ces circonstances le 
dit Emilien Courchaine n'avait pas le droit de 
disposer da dit immeuble mdme par testament, 
sans le consentement par 6crit des demandeurs, 
intim6s; 

" Consid6rant que Tabsence d'enresristrement 
dn dit contrat de mariage n'a pas pu priver les 
intim6s du droit de retour en leur faveur resul- 
tant de Tart. 630 CO., parce qu'a raison de Tart. 
2.098 C.C., le dit Emilien Courchaine ne pou-' 
yait conf<&rer aucun droit sur la dite propriety 
an prejudice des intim6s sans avoir lui-m€me 
fait enregistrer le dit contrat de mariage, qui 
4tait son titre d'acquisition ; 

(( Consid^rant qu'il rteulte de ce que dessus,. 
que lea demandeurs, Intim^a, aont propri^tairea 



da dit immeuble ainsi que des denx snivsntB, 
par eux donnda an dit Emilien Coorchaine, par 
I'acte de donation ci-haat cit6 du 30 ayril 1870, 
et d6crit comme suit : 

" Deux lots de terre situto dans la paroiaae 
de St. Antoine de La Qale-du-Febyre, etc. ; 

<< CoDsid6rant qu'il est en preuve que lea de- 
xnandeurs, intim^s, sont en possession de ces 
deux demiers iinmeubles, mais que lea d6fen- 
dears, appelants, sont de leur cdt6 en poaseasion 
da premier, dont la dite Marie-Anne Pepin r6- 
clame k tort la propri^ti en vertu du legs 
k elle fait par le testament du dit Emilien Coor- 
chaine, k charge de la pretend ue subatitotion, 
contenue au dit testament et dont elle invoque 
la caducite par le pred^c^b du dit Joseph-Calixte 
Courchaine, et que les defendeur^ ont venda en 
justice Ics biens meubles de la commonaute 
qui a exists entre le dit feu Emtlien Courchaine 
et la dite Matie-Anne Pepin et la continuation 
d'icelle communaut6, et qu'ils n*ont jamaia 
rendu compte aux demandeurs da produitde 
cette vcnte pour les parts dont lis sont pxopd6- 
taires comme hdriti^ra du dit Joeeph-Calixie 
Courchaioe ; 

« Faisant droit k la demande, la maintient 
jusqu'^ concurrence dcs condamnationa qui 
vont 6tre pronpnc^es et a rejet^ et rejette les 
defenses pro tanto ; 

^ A d6clar6 et declare les demandeara lei 
seals et uniques h^ritiers du dit Josepb-Calixte 
Courchaine et comme tela propriStaires de la 
succession mobili^re du die Joaeph-Calixte 
Courchaine, dcs trois immeubles ci-haat dtoits, 
et de la part du dit Joseph-Calixte Courchaine 
dans la comniunaut6 dVntre le dit Emiliei^ 
Courchaine et la dite Marie-Anne Pepin et dans 
la continuation d'icelle ; 

'' A condamnd et condamne la d^fenderew^ 
tant personnellt-ment que comme curatrice k 
son mari Pierre Grandmont, interdit pour cauae 
d'aliSnation mentale, k d^llvrer aux demandeurs 
la possession de Timmeuble en premier lieu d6- 
ciit sous quinze jours de la signification de la 
pr^sente sentence, si non et ce d61ai pasa^, les 
dits demandeurs en seront mis en possession 
sous I'autorit^ de la Cour et par main de Jus- 
tice ; 

" De plus a condamn6 et condamne la dite 
d^fenderesse esqualit^ de curatrice et personnel- 
lement k rendre, d'hui k deux mois de la signi- 
fication de ce jugement et Levant cette CouT; 
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compt« anz demandeors des fruits et reveous 
qn'elle a penjiu tant senle qae a^ec le dit 
Pierre Orandmont, depuis lenr mariage arriy6 
eomme susdit, le 1 octobre 1874, et de Fadmi- 
lustration qu'ils ont eue et de la disposition 
qn'iU ont faite des biens meubles de la dite 
conunonautd etde la continuation d'icellOi pour 
dtre Rur le dit compte (dans lequel pourront 
entrer les droits matrimoniaux de la dite Marie- 
Anne PepiUi contre la succession du dit Emilien 
Courchaine, son premier mari, aujourd'hui re- 
present^ par les Demandeurs), et qui devra dtre 
d^battn suirant la loi, etc." 

Otrmain^ for Appellants. 

Mathieu ^ Oagwm^ for Bespondents. 



MOMTRIAL, Sept. 20, 1879. 

HUKTIRGTOB T. WhITI. 

Jfpe^ from judgment maintainiftg demurrer to 
portion <if plea. 

Carter, Q, C.<, for tbe defendant, moved for 
leave to appeal from an interlocutory judgment^ 
(Kainville, J.) rejecting part of the defenrlaut's 
plea, on an answer in law. The Judgment, be 
contended, was evidently wrong, for the defen- 
dant, after setting out, in support of Lis plea of 
justification to an action for libel, various 
charges in the part of tbe plea objected to, con- 
cluded by averting : *< which charges are the 
« charges referred to and commented upon in 
" the said articles complained of." Nutwith- 
standing this allegation, the truth of which for 
the purposes of the di miirrer, muRt be consider- 
ed admitted, the Judge in the Court below, opon 
a simple demurrer, assumed that these charges 
were not the charges referred to in the articles, 
and had ordered a considerable portion of the 
plea to be struck out. 

The Court was of opinion that the appeal 
must be allowed, unless the other side were 
able to show that the Judgment ^as correct, 
and that the Court could Fay so on a motion. 

Lafiamme^ Q, (7., was heard on the part of the 
plaintiff, after which. 

The Chief Justicb said the Court was of 
opinion that leave to appeal must be granted. 

Lqflamme # Co. for plaintiff. 

Cofterf Church t ChapUau for defendant. 



SUPERIOR COURT. 

MoNTBiAL, Nov. 25, 1879. 

MA.LLITTK et al. V. ThI ClTT or MONTBIAL. 

Injunction — Jurisdiction of Superior Court. 

The plaintiffs in the case referred to at p. 370, 
having been refused an injunction by Mr. 
Justice Monk in Chambers, renewed their appli- 
cation before a Judge of the Superior Court. 

Doutrcy Q.Cy for the petition<*rs, said that the 
application had been made first before two of 
the Judges of the Court of Qneen*s Bench, who 
did not consider that they could exercise juris- 
diction in the matter, but expressed the opinion 
that perhaps the Superior Court might. 

Roy^ Q.C.j opposed the application, urging 
that the ctmstitutionality of the law, which 
was atta'^'ked by 'the petitioners, had been 
affirmed by several decisions, and that it would 
be dangerous to municipal administration to 
interfere under such circumstances with the 
collection of fees due the city. 

Papineau, J., rejected the application. The 
petition, he remarked, was not presented as an 
incident of any case now pending before the 
Court. It was a new and independent demand, 
to avert from the petitioners an iz^ury which 
they regarded as irreparable, until the Court of 
Queen's Bench should have disposed of the 
appeal now pending before that Court. If the 
by-law in quf-stion was illegal, the Superior 
Court, undoubtedly, had power under 41 Vict 
c. 14, to issue an injunction to restrain the 
City from proceeding before the Recorder's 
Court under the by-law. Such injunction 
would not be addressed to the Recorder's Court, 
hot to the City of Montreal, f;.rbidding it to 
ask the Recorder to exercise the authority con- 
ferred on him ; — Kerr on Injunctions (Ed. of 
1867), pp. 14, 15, 21. Nor would this Court be 
interfering with the case now before the Court 
Appeal. 

It remained to be considered whether the 
petitioners were in a position to ask for the 
exercise of the extraordinary and discretionary 
power possessed by this Court. It was a remedy 
only granted in cases where there is no other, 
and where the injury is irreparable. The party 
seeking it should be able to show a clear right, 
or at least a strong presumption in f&vor of the 
pretensions which he wishes to protect by in- 



400 



THE LEGAL NEWS. 



janction. It was also the datj of the Court to 
see that the advene party was not exposed to any 
considerable damage ; Billiard on Injunctions, 
pp. 14, 15, 19 and 25 (Ed. 1869,) ss. 16, 18, 22 and 
32. Now the letter of the law, 37 Vict. ch. 51, 
ss. 31 and 32, was against the petitioners, as 
well as the interpretation given to the law by 
the Judges who had given judgment on its 
Talidity. However, the petitioners have Id 
their favor the principle of justice that taxes 
should be levied eqnitably as far as possible on 
all rate payers similarly situated ; and notwith- 
standing the appeal from the judgment which 
had been rendered by the Superior Court, the 
City had proceeded to execute the judgments of 
the Recorder's Court against the petitioners. 
On the other hand the City might suffer con- 
siderable loss by delaying the collection of 
license fees for a long time. The injury to 
petitioners was not irreparable, at least as &r 
as those able to pay the fines were concerned. 
And it was not absolutely irreparable in the 
case of those imprisoned in default of payment. 
Courts of justice are often asked, to give 
damages for illegal imprisonment, and in this 
sense, imprisonment is not absolutely irrepar- 
able, for the City is solvent. For these reasons 
the right of the petitioners was not sufficiently 
dear, nor the injury so absolutely without 
remedy, as to justify the issue of an injuuctioni 
especially in view of the loss which the City 
would suffer by such a course. 

Petition rejected. 

Doutr€t Joieph # MeCord for petitioners. 

R. Ropf Q. C, for the City of Montreal. 



CIRCUIT COURT. 

MoNTKBAL, Nov. 1879. 
KiUBfi et al. V. Watson. 

AUomey and Client — StUt in Quebec at request of 
plaintijf^e attorney in Ontario, 
The plaintiff8,who are barristers and attorneys 
of the Province of Quebec, sued for the recovery 
of a bill of costs incurred in an action against a 
debtor of defendant. It appeared that the 
plaintiffs received instructions to institute the 
action referred to from Mr. Murdoch, a barrister 
of Ontario. Mr. Murdoch, being examined, said 
he had been instructed by the defendant to col- 



lect a claim against a party in Quebec, and bad 
obtained Judgment in Ontario, and had then 
instructed Messrs. Keller k Co. to take pro- 
ceedings in the Province of Quebec. The de- 
fendant pleaded that there was no privity of 
contract between him and the plaintiffs, and 
that he had never authorised or ratified the 
proceedings in which the costs were incurred. 

Rainvilli, J., did not consider that the de- 
fendant was liable under the circumstances, 
and the action was dismissed, but without 
costs. 

ReUer # Co., for plaintiffs. 

Bethune f Co., for defendant. 



CURRENT EVENTS. 

The Labouchjcrc Casi. — In the Court of 
Queen's Bench (Nov. 20), Lord Chief Justice 
Cockburn delivered judgment, refusing the ap- 
plication of Labouchere, of Truth^ for a mando' 
mu9 to compel Sir Kobert Carden, mugistiate, to 
hear further evidence in justification of the al- 
leged libel against Lawson, of the Daily Tele- 
graph. The Lord Chief Justice said that the 
attempt to have the Court prescribe to a ma- 
gistrate what evidence he should receive or 
rrject was certainly anomalous. The court 
had no authority in that form to do any such 
thing, and it ought not to hesitate a moment 
to discbaige the rule nisi. 

A PxcuLXAB Casb.— A remarkable case was 
tried recently at the Old Bailey. ▲ man 
named Jonathan Gaylord surrendered to the 
police at Lewes^ and confessed that he had 
muidered an old woman at Chingford, one of 
the suburbs of London, about seventy years 
ago. There was very little evidence against 
the man besides his own confession, but it 
sufficed to confirm his statement in some par- 
ticulars, and as he persisted in declaring that 
he had committed the murder, he was found 
guilty and sentenced to death. It is not 
thought probable that the sentence wiU be 
carried out. 

Judicial Appowtmbkt. — Mr. Joseph Dubuc, 
of St. Boniface, in the Piovince of Manitoba, 
has been appointed a Puisn6 Judge of the Court 
of Quien's Bench, in the said Province, vice Mr. 
Justice Bctournay, deceased. The vacancy 
caused on the Bench of the same Piovince by 
the death of Mr. Justice McKeagney has not 
yet been supplied. 
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EJCPULSION FROM CLUBS. 

The appeal by Mr. Labouch^ro to the Courta, 
from the sentence of expulsion pronounced 
against him by the Beefsteak Club, recalls to 
mind a celebrated case which occurred about a 
dosen years ago, — we refer to the action brought 
by lir. HopJunson against the Marquif of 
Exeter and other members of the Conser^'ative 
Club. lir. Hopkinson had been expelled from 
the club tor voting for certain Liberal candi- 
dates in bis county. The majority against him 
was very large, 191 Toting fo^ his expulsion, 
snd only 21 against it. Nevertheless, he 
Appealed to the Courts, and asked for a declara- 
tion that so long as he should conform to the 
niles of the club (which he offered to do), he 
was entitled to its privileges and benefits. The 
ease was argued by distingnished counsel on 
either side, Sir Boundell Palmer (now Lord 
Selbome) appearing for Mr. Hopkinson ; but the 
Kaster of the Rolls (Lord Romilly) declined to 
interfere, because, in his opinion, the decision 
of the club had been arrived at, in accordance 
with its rules, 6onAj!cfe and without caprice, 
and the Court had no Jurisdiction to set dside 
that decision. The 29th rule of the club pro- 
dded that it was <* the duty x>f the committee, 
* in case any circumstance should occur likely 
^ to endanger the wel&re and good order of the 
^club, to call a general meeting," and any 
member might be removed by the votes of two- 
thirds of the persons present at such meeting. 
Lord Romilly had no doubt that the Court had 
power to interfere, if caprice or iniproper motive 
appeared to have actuated the decision ;bu t he 
«id that " it must be a very strong case that 
*< would induce this Court to interfere.'' (See 4 
L. C. Law Journal, pp. 104-107, where the 
report of the case appears.) In 1878, the Rolls 
Court did interfere, and set aside a vote of 
expulsion, in the case of Major Fisher against 
the Army and Navy Club, it being held that the 
expulsion of the plaintiff bad been voted with- 
e«t allowing him an opportunity of explanation, 



and that the rules had been strained to include 
the case. 

In Mr. Labouch^re's case, the expulsion has 
also been eflfected by a rather violent interpre- 
tation of club rules. The reason assigned was 
an article published by Mr. Labouch^re in the 
London Truth respecting Mr. Lawson, another 
member of the club. The members adopted 
the view that the publication of this article, in 
a journal which might be brought into the club, 
was the same thing as if Mr. Labouch^re had 
publicly uttered the words in the club iiooms. 
This seems to be a fanciful view, with which it 
is possible that the Courts may not agree. But, 
on the other hand, the action of social organisa- 
tions like clubs, as regards their membership, is 
not to be 1^ rigidly scrutinised in a law Court. 
The members are entitled to some freedom of 
judgment. The fact of a two-thirds vote against 
a member affords a pretty strong presumption 
that his continued presence in the club will not 
conduce to its well-being. If, then, the case 
can fairly be brought under a rule to which the 
aggrieved person assented by becoming a mem- 
ber or otherwise, the Courts will probably be 
slow to encourage litigation which might lead 
to the dissolution of the society. 



PROPERTY OF BANKS IN MONEY 
DEPOSITED, 

The case of National MaKaitoe Bank v. Peck, 
which has recently been decided by the Supreme 
Court of Massachusetts, involved a point 
similar to that which came under the notice of 
the Superior Court of Montreal, in May last, in 
Marler v. The MoUons Bank (p. 166 of this 
volume), and Chief Justice Gray, of the Mas- 
sachusetts court, based his judgment on the 
principle that was followed by Mr. Justice 
Sicotte in the Canadian case. The following 
extract from the observations of the Chief 
Justice states the point concisely :—" Money 
deposited in a bank does not remain the pro- 
perty of the depositor, upon which the bank 
has a lien ; but it becomes the absolute property 
of the bank, and the bank is merely a debtor to 
the depositor in an equal amount. Foley v. Bill, 
1 Phillips, 399, and 2 H. L. Cases, 28. So long 
as the balance of account to the credit of the 
depositor exceeds the amount of any debts due 



402 



THE LBGAL NEWS. 



and payable by him to the bank, the bank is 
bound to honor his checks, and liable to an 
action by him if it does not. When he owes 
the bank independent debts, already due and 
payable, the bank has the right to apply the 
balance of his general account to the satis&c- 
tion of any such debts." And, ftirther : "When, 
by express agreement, or by a course of dealing 
between the depositor and the banker, a note or 
bond of the depositor is not included in the 
general account, any balance due from the banker 
to the depositor is not to be applied in satisfac- 
tion of such note or bond, even for the benefit 
of a surety thereon, except at the election of 
the banker." Sodenham v. Purehat, 2 B. & 
Aid. 39, 46 ; Simpaon t. Ingraham, 2 B. & C. 65, 
amongst other cases, were cited. ^ 



VOTES OF GASES. 

COURT OF BEVIBW. 

MoNTBiAL, Not. 29, 1879. 

JOHKSON, BaINTILLB, PaPUTIAU, JJ. 

Bkosuau ▼. Crbtub. 

[From S. C Montreal. 
Copifu^BoU under 825 CP.-^Order to the de^ 
fendofU to aumndtr — Tha eano bonorum. 

The Judgment under Reriew was rendered 
by the Superior Court, Montreal, Mackay, J., 
20 June, 1879, as follows : — 

" The Court baying heard the parties by their 
counsel upon the plaintiff's motion filed on the 
9th of June instant, that inasmuch as under a 
writ of eapiiu ad respondendum issued out of this 
Court in this cause against the defendant, the 
said defendant was arrested and taken into 
custody, and afterwards, while in custody of the 
sheriff of this district^ £douard Dorion, post 
office clerk, and Alfred Boisseau, gentleman, 
both of the city of Montreal, did on the 16th of 
May, 1878, severally enter into a bond towards 
the said sheriff to the effect that he, the said 
defendant, would surrender himself into the 
hands of the said sheriff whenever required to 
do so by any order of the said Court, or any 
Judge thereof, within one month from the ser- 
vice of such order upon the said defendant, or 
upon his sureties, and that in defieiult thereof, 
they would pay the amount of the judgment in 



principal, interest and costs ; that a judgment 
was afterwards rendered in the said cause oo 
the 19th of March, 1879, declaring the said 
writ of copuM good and valid, and the judgment 
rendered in the Circuit Court of this District in 
favor of plaintiff against defendant on the Uth 
of April, 1877, to be binding, and declaring 
further the sum of $69.65, to wit, $49.26 amount 
of the said judgment, and $20.40 for costs taxed 
thereon, to be still due to said plaintiff, with 
interest on $49.25 from the 6th November, 1876, 
and condemning the defendant to pay the 
costs ;-^which judgment is in full force ; and 
that inasmuch as the said defendant wholly 
fiuled to surrender himself as required by law, 
and, in fact, hath absconded from and left the 
Province of Quebec and Dominion of Canada, 
he be ordered to surrender himself; having ex- 
amined the proceedings, and deliberated ; 

u Doth grant the said motion, in consequence, 
doth order the said Louis C. Crevier, the said 
defendant, tojsurrender himself into the hands 
of the sheriff of this District within one month 
from the service upon him or on his sureties of 
the present judgment and order, and in de&ult 
whereof, proceedings shall be taken according 
to law to enforce the same." 

JoBKsov, J. The question presented in this 
case is one of procedure ; but it is also one of 
extreme importance as affecting the rights of 
persons arrested under writs of ecqna* ; and I 
am not aware that any case exactly in point 
has ever come up. The defendant arrested 
under a eapiaa ad respondendum gave bail to the 
Sheriff on the 27th April, 1878, under article 
828 of the Code of Procedure; and thereupon 
got his provisional discharge. On the 16th 
of May, iifter the return of the action, he gave 
bail under article 825. Judgment for the 
plaintiff supervened, and the eapiae was main- 
tained. On the 9 th of June, the plaintiff moved 
for an order upon the defendant to surrender 
himself to the Sheriff within one month of the 
service upon him or upon his sureties of the 
order to surrender. The plaintiff in his motion 
made a mistake which the Court below adopted 
in giving its order as asked for. Ee said that 
the bail given on the 16th of May was a bond 
toward* the Sketiff ; whereas it was no such 
thing ; it was bail to the action under article 
825, and the bond to the Sheriff was only pro- 
visional bail under article 828 ; bat that is-un- 
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important. The plaintiff in his motion asked 
for an order of surrender, and the Court granted 
it; and though hoth of them misstated the 
effect of the bond of the 16tb of May, the bond 
itself is here to speak for itself, and it is under 
the bond of that date that the order was asked 
and got. The terms of art. 828 under which 
proTisional bail was given to the Sheriff are as 
follows : <* A defendant arrested upon a eapiaa 
may obtain his provisional discharge by giving 
good and sufficient sureties to the Sheriff to the 
BatisfiMStxon of the latter, before the return day 
of the writ, that he will pay the amount of the 
judgment that may be rendered upon the 
demand, in principal, interest and costs, if he 
fuls to give bail pursuant to article 824, or to 
article 825." Under this bond to the Sheriff, 
therefore, the defendant's obligation was to do 
either the one or the other of two things, tither 
of which the law allowed him to do, at his own 
option ; that is to say, he might have given bail 
within eight days after the return of the writ 
(or afterwards, with the leave of the Court), in 
conformity with article 824, which would have 
been bail equivalent to the old special bail, 
under the law as it stood before the passing of 
12 Yic. c. 42, the condition of which would 
have been that if he left the Province without 
paying debt, interest and costs, his sureties 
should become liable ; or, in the second case, 
he had the right to give bail under art 825, 
which is the new bail to the action originally 
provided, in somewhat different terms, and 
with a further condition by section 3 of the 12 
Vic, c. 42. This last bond (under art 826), 
was the one he gave ; and if there has been any 
difficulty in dealing with the point now before 
us, it is because the Statute which is reproduced 
in cap. 87 of C. S. L. C. is not completely or 
exactly rendered by the article 825 of the Code 
of Procedure. The language of the 3rd section 
of the 12 Yic, c. 42, and the language of the 
10th section of cap. 87 of the Consolidated 
Statutes, are identical. They both of them con- 
template a surrender to be made in either of two 
cases : either a surrender with reference to the 
provisions of the law respecting the eessio 6on- 
orum, or a surrender within one month after the 
service of an order upon the debtor, or upon 
his sureties. The article of the Code (825), 
on the other hand, merely makes the condition 
of the bond that the debtor will surrender when 



required, by an order of the Judge, within one 
month after service of such order upon him or 
upon his sureties. Therefore, there is this 
difference between the Statutes and the Code in 
this particular, vis., that the former provide for 
the surrender in both cases, that is, the surren- 
der required in the proceedings upon a eestio 
bonomnif and the surrender required to fix the 
bail ; and the article 825 only provides for the 
surrender required in order to fix the bail. The 
Statute of the 12th Yic. was a Statute which, as 
many members of the profession can still re- 
member, entirely altered the old procedure 
under the eapiat. It was drawn by the late 
Chief Justice, then Mr. Lafontaine. It was en- 
titled an Act to abolish imprisonment for debt ; 
and, in substance, it did away with the capiat 
ad mtUfacUndumy and substituted an obligation 
on the part of the defendant to make a state- 
ment and abandonment of his property for the 
benefit of his creditors ; and it gave the right 
to the plaintiff to proceed against his debtor, 
and to punish him if he failed to make this 
abandongient, or if he made it fraudulently. 
The statutes did not say that the defendant 
might give bail, as the article 825 says he may 
give bail. The statutes said he might give bail 
to ^ surrender himself into the custody of the 
sheriff whenever required so to do by an order 
of such Court,or of any Judge thereof, made a$ 
hernnqfter it providedj or within one month after 
the service of such order on him or on his 
sureties." The article 825 says nothing of the 
surrender with reference to the eettio banorum. 
It only provides for the surrender within one 
month after service of an order on a debtor, or 
on his sureties. The eettio bonorum is only 
compulsory in a case above $80 (which the 
present case is not). There is provision for the 
making of it in any case, if the defendant so 
chooses \ but in cases under $80 it is Kranted 
as a privilege, and not imposed as a duty. 
Therefore it appears to me there would be no 
way of reaching the sureties unless the order 
granted in this case w^re held to be a legal 
order. It was said that the object of the law 
would be frustrated, and imprisonment for debt 
restored, if this order were upheld. That is not 
at all the case. The defendant can surrender, and 
can then liberate himself by making his bilan *, 
but unless he does so, it appears to me quite 
clear that the sureties will be effectually reach* 
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ed if the order is served upon them. If it were 
otherwise, in a case below $80, a defendant 
might give hail, under Art. 825, to surrender, 
and then leave the country and snap his fingers j 
hut under the law, as I hold it, he cannot do so, 
for whether he remains here to be served with 
the order or not is quite immaterial, if it is 
served on the sureties ; and as he cannot be 
compelled to make his abandonment, the 
sureties themselves are interested in having this 
order granted, so that he may be induced to 
give up his property, and liberate himself and 
them also. I may observe, the provisions of 
the statutes are not repealed by the code, but 
on the contraiy, are expressly preserved by 
Articles 2274 and 2275 C.C. Judgment con- 
firmed. 

WurieU i SezUm, for plaintifi'. 

DoiOref Branehaud ^ McCordf for defendant. 



SiCOTTB, JOBHBON, LAFBAMB(»ai, JJ. 

In re Middlbmiss, insolvent, Daruvo, assignee, 
Jacksov, collocated, Lbduc, contesting. 

[From 8. C, Montreal. 
Bypotheeary Creditor — Acceptance qf delegation 
without releanng the original debtor — Reatrie- 
tion <^ihe hypothec to a portion qftht land. 
This ^ case came up on a contestation by 
Leduc of a collocation in favor of Jackson on 
the proceeds of certain real estate of the in. 
solvent Middlemiss, sold by his assignee. 

Leduc sold to Rice a parcel of land on which 
there was a hypothec in fovor of Brodie (now 
represented by Jackson), and Leduc had made 
himself personally liable to Brodie for the 
amount. It was stipulated in the deed of 
sale that Rice should pay Brodie the amount 
of his claim. Brodie accepted the delegation, 
but without discharging Leduc. It was fur- 
ther stipulated in the deed that Rice should 
have the right of discharging any portion 
of the land from Leduc's hypothec for the 
unpaid balance of prix de vente, by paying at the 
rate of $400 per arpent of the portion dis- 
charged. Bice subsequently sold the land to 
Middlemiss, who, exercising the right of dis- 
charge which had been stipulated in the deed 
to his auieur Rice, paid a sufficient sum to 
Leduc on account of the purchase money, to 
release half the property from Leduc's hypo- 



thecary claim. Middlemiss also olftained from 
Brodie the release of the same portion of the 
property irom Brodie's hypothec, which Brodie 
restricts to the remaining half. Middlemiss 
then disposed of the half so released from 
mod^ages by exchanging it for other property. 
Subsequently he became insolvent, and the 
remaining half of the land, which he had re- 
tained, being sold by the assignee, Leduc con- 
tested Brodie's right to be collocated by pre- 
ference to him on the proceeds. 

Jktt£, J., in the Saperior Court, held that 
Bro<lie Imving accepted the delegation without 
dlscliargiijg Leduc, novation did not take place ; 
and the rt^lease by Brodie of half the land ap- 
plied only to his hypothecary claim thereon, 
and did not affect Leduc's personal liabilify for 
the amount of Brodie's claim. Brodie (or his 
assignee Jackson) was, therefore, entitled to be 
collocated by preference to Leduc. 

In Review, this judgment was unanimously 
confirmed. 

Keller j- MeCormiek for Jackson, collocated i 
WurUle^ Q.C.^ counsel. 

T. f C, (J. DeLorimier for Leduc, contesting. 



SUPERIOR COURT. 

MovTRBAX., Not. 29, 1879. 
Pbbbt v. Pell. 
Saiiie^rrit b^ore judgment not be ueed to compel 
dilatory debtors to pay doub^tU debts. 

Johnson, J, This is an action for damages 
for issuing a writ of attachment without pro- 
bable cause. The plaintiff, being about to 
change his residence, advertised his household 
furniture for sale, and the defendant who had 
an account against him, and could not get paid, 
made an affidavit such as the law requires to 
get an attachment before judgment^ and took 
his writ and sent the bailiff to seise the pro- 
perty; the money was paid; and afterwards 
Mr. Perry brought his action to test the right 
of the defendant to take this severe recourse 
against him under the circumstances. The 
case was very well argued before me on both 
sides, as to the probable grounds for the proceed- 
ing which is complained of ; but it struck meat 
the argument that it had to be disposed of on a 
very plain principle that I had seen equally 
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pkinly eladdaled by one than whom none is 
more competent to define or to illustrate the 
principles of our law. I refer to the eminently 
practical and sensible rule laid down by Chief 
Justice Meredith in the case of Powell y. Pafer- 
ton, reported in the 4th Tolume of the Quebec 
Law Reports, p. 192. That was a case where 
the defendant^ who had taken the attachment 
complained of, acted precisely as the defendant 
acted in the present one. The resemblance 
between the two cases is not only striking, 
but they may be said to be positively identical 
cases. The only point of difference was in favor 
of the defendant there, and against the defend- 
ant here, for Mr. Paterson, the defendant in 
the Quebec case, had no personal interest what- 
ever to serve, 'but was acting simply as the 
assignee to an insolvent estate. The general 
fucU of the two cases are undistinguishablethe 
one from the other. Assuming the complexion 
of the evidence to be what was argued by the 
defendant's counsel, and that this account was 
overdue, and payment had been repeatedly 
asked for ; still the case of the plaintifi there 
was the same. The Chief Justice states this 
part of the case of Powell v. Paterwn to have 
been that <* very numerous applications were 
made for payment, plaintiff constantly promising 
to pay, but failing to do so ; and in the month 
of March, 1876, an action was instituted by the 
defendant, as assignee of Boswell's estate, 
against the plaintiff. In the following month, 
that being about five months after the delivery 
of the last item in Bosweirs account, the plain- 
tiff being about to give up the business of 
keeping a restaurant and bar, and to change 
his residence to a house in the city, advertised 
an auction of his bar, hotel-iittings, and a lot of 
other goods.'' In rendering judgment the 
learned Chief Justice said : « It is contended 
on the part of the defendant, that as the claim 
was long past due ; as repeated promises to pay 
it had been broken, and as the plaintiff was 
selling off without consulting his creditors in 
any way, the defendant had a right to swear 
that the plaintifif was secreting his property for 
the purpose of defrauding his creditors." It 
would be difficult to state more concisely, or at 
the same time, more completely, the position 
taken by the defendant's counsel in the present 
case. He said that Mr. Perry was going into 
a new business — that of floriculture, for which 



he had leased an extensive property, and that 
his client might never have got paid at all, if 
he had not taken out the attachment and got 
an order for his money on the auctioneer. 
That may have been very good tactics for 
getting hifc money : but I strongly dissent on 
the plainest and most logical grounds from its 
being any. reason at all for saying that the 
plaintiff was ieeretin^ with intent to d^aud ; 
and that is what the law requires before it 
gives a right to attach. I might go into the 
details of this case to show that the circum- 
stances negative the idea of its having been 
Mr. Perry's intention to defraud any one in 
giving up his town residence and removing to 
Longue Pointe; but I will merely conclude 
what I have to say in the very woads used by 
the Chief Justice in the case referred to. He 
says: << According to my view, the defendant 
acted upon the erroneous, but not uncommon, 
opinion that the writ of taiaie^rrit before Judg* 
ment may be used as a means of compelling 
dilatory debtors to pay doubtful debts ; whereas 
the law allows it to be used only against 
debtors guilty of -fraud, a^ is evident from the 
fact that, in order to obtain such a writ, there 
must be an affidavit establishing that the de- 
fendant absconds, or is immediately about to 
leave the Province, or is secreting his property - 
with inUnt to difraui hit erfditora,** s 

As I have been guided by the learned Chief 
Justice's law in the case of Powell v. PaterwUf 
6o I will be guided also by what he said in the 
matter of damages; for the two cases are 
singularly similar. The learned Chief said that 
in that case there were no grounds for giving 
vindictive damages, and no actual damage had 
been suffered. I say the same here ; but, he 
added, and I agree with him there also, ** Still 
the plaintiff had a right to bring the action, 
were it only for the vindication of his char- 
acter. The damages awarded ought at least to 
be sufficient to indeionify him for the loss of 
time incident to the litigation in which he has 
been involved by the illegal conduct of the 
defendant.*' The jcdgment in that case was 
for $20 damages ; and they are the damages I 
give here. As to costs, they are a matter of 
discretion, and where damages above forty 
shillings sterling are given, costs, instead of 
following the amount oi the judgment, may be 
allowed at a higher rate. That is the rule I 
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hftTe always followed, because it appears to me 
that to allow a plaintiiBf has right on his side, 
and yet to punish him for exercising it, would 
be unjust ; and that is what would take place 
if I gare costs as in a case of $20 ; so I say costs 
as in lowest class action in this Court. In 
following the law laid down in Powell ▼. 
Patertonf the case of Shaw t. MeAetme^* recurs 
to my mind. There I dismissed the plaintiff 's 
action mainly because he himself informt d his 
creditor that there might be probable cause for 
believing he was about to leave the country 
wilh intent to defraud him. The case of Powell 
V. Palerion was not cited in that case. Possibly 
the report had not appeared ; but the plaintiff 
virtually contended for the same principle, 
though the case was not cited. There, how- 
ever, there was a decisive difference from the 
present case. The intention to Ivave was ad- 
mitted there : the secretion is not admitted nor 
proved here. In ^Aatp v. MeKeniU the leaving 
being admitted, the only remaining point was 
the intent to defraud; and as to that, the 
debtor instead of specifying any time for his 
return, only said his creditor might get his 
money the best way he could, which was much 
the same thing as saying his intention was to 
do just as he pleased, without regard to the 
rights of the creditor who might, therefore, 
never gel his money for years, nor perhaps at 
all. 

BeikwM t Beihune for plaintiff. 

Monk i Butler for defendant 



OiBABo ▼. Bakx or Toronto. 

Banh^RnolvUon ff Board ^ DiretUif^AMend- 

meni qf Be^ohdion—Pouemon qf reiolution m- 

eidentaUy or improperly obtained. 

Hack AT, J. This is an action to have the Bank 

condemned to sign and complete an oefo, before 

notary, granting plaintiff, who owes to the 

Bank a large sum of money, a delay of six years 

to pay in, upon certain conditions. As to these, 

the plaintiff says that they are all in the deed 

that he tenders, while the Bank insists upon 

the contrary, and therefore refuses to sign ; 

$500 damages are also demanded by thd 

plaintiff. 

* 2 LioalNxws, p. 6 ; 23 L. C. J. 62. 



The Bank pleads that no treaty was concluded 
between tbe parties ; that, as to a certain resolu- 
tion of the directors of the Bank, and amend- 
ment of it, upon which plaintiff reliej as 
evidence of the aete as ttndered having been 
ftgteed to, this resolution was passed in anti- 
cipation of an aeU to be made, the terms of 
which Were to be settled by counsel in Mon- 
treal ; that the treaty was going on long after 
the resolution and amendment of it bad been 
passed, and upon that treaty a clause was in- 
sisted upon by the counsel for the Bank, which 
clause Qirard omitted in the aete tendered, and 
has refused to agree to ; that Girard has ob- 
tained by fraud possession of the resolution 
referred to ; that the Bank never gave instmc- 
tioDS to the notary for or about the aeU tend- 
ered, tc. 

The parties have been in treaty from early 
in May, 1879. On the 8th of May Mr. Snuth, 
defendant's Montreal agent, wrote to Toronto 
for a resolution of the directors, such as would 
be required to be attached to any contract or 
agreement that he in Montreal might sign. 
Several projects of the agreement were made 
afterwards ; what was the very first one is not 
proved ; the resolution of the Directors of May 
had a few words added to it in June, vis., the 
words, << annexed to this resolution,*' meaning 
deed annexed. The resolution is dated May 
21st. There is not another one, but in June 
those words were added to the one of May 
seemingly by the manager in Toronto. In 
point of fact, was there ^any deed project an- 
nexed to the first resolution ? Mr. Smith, exam- 
ined, as much as admits that a project of aete 
had been made before he sent up to Toronto for 
the first resolution of the directors. Did Smith 
send up this acts now attached to the resolution, 
Exhibit 2 of Girard ? Smith is not asked as to 
this, and seems to have merely written for the 
resolution as if Girard would not be satisfied 
without one, t. e., would not be satisfied with 
Smith's mere signing. The original resolution 
was sent, I believe, to and from Toronto with- 
out any paper annexed to it, to be used only 
upon treaty being finally settled in Montreal, 
when the Montreal agent would be called upon 
to sign. When the resolution was added to and 
sent from Toronto to Mr. Laflamme (the Bank's 
attorney in Montreal) it had no paper sticking 
to it, though a project of aete was accompany- 
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ing it With them there was sent from the Bank's 
manager in Toronto a letter containing instruc- 
tions to Mr. Laflamme. Was this letter com- 
petent to the Bonk ? It seems to me that upon 
the answer to this question the case must turn. 
The plaintiff argues that Mr. Laflamme, having 
sent a project of ode to Toronto and the origi- 
nal resolution, and asked for the addition to 
the resolution to he made, the Bank having 
received it, and having consented to the ad- 
dition, was hound after that simply to return 
the aeU and resolution for the signatures, <^thai 
very aete, by all the parties in Montreal. " The 
Manager in Toronto had no right to dictate n^w 
or additional conditions (says plaintiff), as by 
his letter to Mr. Laflamme of 9th of June he 
does." Mr. Laflamme says that in June, show- 
ing the amended resolution and the aeU to 
plaintiff, both separate at the time, he told 
plaintiff that he had a clause to add to it. << I 
ought to have retained the resolution," says 
Laflamme, " but it remained in the possession 
of Oirard." Girard still has it, and the negotia- 
tions have been broken off. According to 
Laflamme, Qirard is now retaining the resolution 
officiously and wrongfully, intention by La- 
flamme or the Bank to deliver it (in the proper 
sense of the word) not having been. It seems 
to me that Laflamme had no authority to 
deliver the resolution and bind the Bank, but 
with the limitations without which the re- 
solution has not been delivered by the Bank. 

The Court holds that the 9th of June letter 
from the Bank Manager in Toronto to Mr. 
Laflamme when sending him the resolution of 
May, added to in June, was competent to the 
Bank. It has never delivered the amended 
resolution, but with the qualifications involved 
in that 9th of June letter. The Bank was, at 
that date, master of its resolution amended and 
free to retake it. The resolution, if to bind the 
Bank, required to be delivered to the grantee, 
Girard; but it has never been delivered with 
the mind to deliver, or wi(h intent to bind the 
Bank, except upon condition performed, that 
Girard has never been willing to submit to. 
The Bank delivered it from Toronto to La- 
flamme, its counsel, but only as trustee for 
itself primarily, and not to be delivered by 
Laflamme but upon condition to be performed 
or submitted to Girard, who never got a de- 
livery from the trustee but conditionaUy. Tills 



is proved by the trustee whose statement as to 
this is corroborated by Girard's exhibit No. 4, 
so long suppressed, as it were, by Girard, who, 
since his possession of it, has only sprung it upon 
Laflamme at his examination, late, after making 
Laflamme first &11 into some statements that 
look erroneous, but not material. That ex- 
hibit. No. 4, is a scrap of paper upon which is, 
in Laflamme's handwriting, a clause that 
Girard was told the Bank would insist upon. 
Girard was so informed, when last he saw La- 
flamme, upon which occasion he took away with 
him this clause, this exhibit, and the project of 
agreement, and also, through inattention of 
Laflamme, the amended resolution. Upon such 
a possession of the resolution, Girard cannot be 
allowed to build up right of action against the 
Bank. The treaty between Girard and the 
Bank has never been concluded. Giiard can- 
not force the Bank to sign an aete omitting 
that clause, exhibit No. 4. Action dismissed. 

Duhamel, Pagnuelo^ # JRainvilU for plaintiff. 

R, # L, Laflamme for defendants. 



CIBCUIT COURT. 

MovTKiAi., Dec. 1879. 
BiAUDRT V. BxBSOVNBTTi, and Moss, intervemmt. . 
Pledge — Pawnbroker enUtUd to amount qf bond * 

fide adoanee on artiele fraudulently pawned by 
an emphyie <if the lauffui holder. 

One Jackson entrusted to Beaudiy, watch- 
maker, a watch, worth $60, to be repaired. 
Beaudry handed it to Chevalier, a working 
watch-maker, who was in the habit of doing 
work lor him at his (Chevalier's) house. Che- 
valier took the watch away from Beaudry's 
shop, and pawned it with Moss, receiving a loan 
of $23 upon it. Moss, under orders from the 
Police Magistrate, delivered the watch to Bis- 
sonnette. High Constable for the District of 
Montreal. Beaudry then caused the watch to be 
seised, by MMie-reveniica^ton, in the High Con* 
stable's hands. Moss intervened, claiming to 
be paid his advance of $23, before the surrender 
of the watch. 

Bautvilli, J., said that the fiM^ts in the case 
being admitted, the only question was one 
of law : who should bear the loss of the $23, 
Moss or Beaudry ? Chevalier's conduct did not 
amount toJtheft, but was merely an abue d^^on- 
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fianM ; and B^audry^ who reposed confidence in 
a faithlesB employee, should hear the loss rtfther 
than Moss, who advanced to one having the 
watch— -so far as Moss was concerned— 4 tilrt 
de propriSlaire, under art. 2268 C. C. Interren. 
tion maintained, with costs as in an interven- 
tion in a case of $23. 

Duhamel, Pagnuelo j- RMnvilUf for plaintiff. 

jr«rr, CoirUf # McOibhon, for intervenant 



FULLER V. SMITH, 



To the Editor of the Liqal News. 

SiB/^We see, on page 388 of yonr last num- 
ber, two cases significant iy reported in Juxtapo- 
•ition, as contributions from Messrs. Brooks, 
Gamixand 4b Hurd, and being interested in one 
of them, now in appea), as counsel, as well as 
in Justice to the learned judge who rendered 
these Judgments, which, m n^pwrUdf are contm- 
dictory, we ask space for a word. 

The first Judgment was rendered in March 
last, and the second in November following, 
and we can account for their now appearing 
together in your valuable publication, only upon 
the supposition that the learned contributors 
prepared both within the twenty-four hours 
allowed to the disappointed pleader, after the 
rendering of the second judgment against them- 
The first was in their favor. 

It will be observed that the reports in ques- 
tion are not even skeletons of wh^t a report 
ought to be, and, as a matter of fact, they give 
no correct idea of the grounds of either case. 

Not a word is said about the pleadings or 
proof, which essentially vary in the two cases. 

In the case of McLann v. DretOj and />mp, 
opp., the first case decided, and where tbe 
opposition was dismissed, the contestation of 
the opposition was filed on 24th Sept., 1878, 
six months after the first seisure, on which the 
Opposition was based, had been quashed and 
declared a nullity ab initio. The contestation 
in this case, moreover, was specially based on 
the ground that the first selsure was a nullity 
and had always been a nullity, and in evidence 
of this it referred to the judgment rendered 
months before, declaring the said first seisure 
a nullity, and that consequently the first 
seiaure did not tubtiat when the second 
.Hl«ure w»8 made. It may be added that 



this contestation is drafted by Mr. Camirand, ot 
the firm of Brooks, Camirand k Hurd, who is 
also the plaintiff in the case of Oamira$id v. Drew, 
wherein the first seizure was made, and conse- 
quently he had every facility for knowing that 
the first seizure was null and void. 

Now, in the second case reported, FkdUr v. 
Smithf and FUteker^ opp., the first seizure is not 
even opposed, the opposition thereto merely 
asking that tA« «ale be suspended until certain 
movable property, then also under seizure, 
should be sold. That is, in the one case, not 
only was the first seizure attacked and denied, 
but it had been adjudged null and void months 
before the contestation in question, while in the 
other case, it is specially admitted that the first 
seizure was subsisting when the second waa 
made, and is still subsisting. 

Where, then, Mr. Editor, we may ask, axe the 
grounds for placing these two judgments so nn- 
&irly and suggestively side by side? Wherei 
in reality, is the contradiction studied to give 
them ? 

We never doubted the propriety of the time- 
honored " twenty-four hours," but it haa com- 
monly been allotted to the unsuccessful suitor, 
and not to the attorney. As to the motive, 
however, prompting these contributions, we are 
willing to leave this an open question, but as 
cognizant of ttie fiscte, we deemed it our duty 
by stating these foots, to remove the reflection 
unintentionally, we hope, cast upon the Jodge 
of rendering two Judgments, reported on the 
same page of jrour Journal, one directly contra- 
dictory of the other. 
We are, 

Tours obediently, 

IVES, BROWN k MEBRT. 

Sbibbkooxi, Dec. 5, 1879. 



CURRENT EVEVT8. 



The Q. C. Quistxov— In the Practice Court, 
Montreal, on the 5th inst., Mr. Justice Mackay 
intimated to the bar that they would do well 
to respect the opinion expressed by the Supreme 
Court in the case of Lenoir ^ RUekie, and that 
he was not disposed to recognize as Queen's 
Counsel those who hold documents emanating 
ficom the Lient«nant43oTenior« 
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YOL. n. DECEUBEB 20, 1879. No. 61. 



RIGHT OF ACTION. 
In rendering judgment a few days ago in the 
ease of QauU y. Bertrand^ noted in our present 
inue^ Mr. Justice Papineau expressed a hope 
that some of the parties in the numerous cases 
before the Courts, in which the right of action 
in Montreal has heen contested on similar 
grounds, would carry a case to the Court of 
Appeal, and obtain a decision from that trl- 
hunal. It is Tery erident that a rule for 
disposiog of these cases is not likely to be 
arriTed at, until a decision in point has been 
pronounced by the higher Court, for we find Mr. 
Justice Papineau, in an elaborate opinion, and 
carefully drawn Judgment, coming to a con- 
clusion exactly opposite to that of the Court of 
Beview in Lapierre ▼. Oauvreau^ 17 L. C. J. 241, 
and of Mr. Justice Johnson in the recent case 
(sgainst the same defendant) of Onaedmger v. 
Bertrandj 2 Legal News, 377. With six Judges 
of the Superior Court resident in Montreal, and 
at least as many more fluttering in from the 
country districts, and occasionally participating 
in itK deliberations, the Court of Review, with 
its variable composition, does not afford the 
best means of testing a question such as this, 
for the judgment would bimply depend on the 
oamea ot the three Judges who happened to be 
on the Bench when the case was beard. The 
ttucertainty is still greater as to the result of 
any future case before a single Judge, so that 
i»a must concur in the hope expressed by Mr. 
Justloe Papineau. 



SX-JUDQES RETURNING TO PRACTICE. 
We have noticed some communications in 
the daily papers, from which it might be inferred 
that alarm is felt on the subject of pensioned 
ex judges returning to practice at the bar. On 
principle, such a course is objectionable, because 
Judges are not supposed to retire on pensions 
80 long as they are qualified for active work. 
We do not remember any case in England 
of a retired Judge re-appearing at the bar. 



As a rule, Judges are inclined rather to cling to 
otlice after the period for active work is passed 
than to relinquish their duties prematurely. In 
Canada, the English custom of bidding fare- 
well to active work on retirement from the 
Bench, has prevailed. In some exceptional 
cases, however, a Judge may be forced to 
resign owing to an infirmity which disqualifies 
him fur tbe Bench, though still in the full 
enjoyment of his mental powers. Under such 
circumstances it would be rather hard to ex- 
clude him from the only employment in which 
he may feel an interest The exceptions 
to the ordinary practice have been too 
infrequent and unimportant to constitute an 
abuse, and the bar, at least, cannot feel 
aggrieved, for the Judge's place on the bench 
has been supplied from their body. 

In the United btates, where the Judges are 
elected, and, after their ti^rm of office has ex- 
pired, usually retorn to practice, there is no 
pension provided. In the State of New York, 
however, it has recently been suggested by the 
Bar Association that Judges retired by age or 
failure of health, should be allowed a portion of 
their salary, and by way of quid pro quo, should 
be required to act gratuitously as referees in 
cases wh( re they are afcreed upon by parties or 
appointed by tbe Court. Perhaps, if our ex- 
Judges begin to evince an ardent desire for 
wholesome occupation, some similar arrange- 
ment might bo devised for them. 



NOTES OF CASES. 



COUBT OF QUEEN'S BENCH. 

QuiBxo, Dec. 1, 1879. 
Sir A. A. DoBxov, C.J., Movx, Baicbat, Txbsisb, 
Cbobs, JJ. 

Lino v. Thi Qnm. 

Record <if Camnetion — Motion that original bUl oy 
indictment be 9ent up with return to writ qf 
error. 

Motion on t£e part of the prisoner that the 
original bill of indictment should be sent up 
with return to a writ of error. 

The Court was of opinion that under sec. 
77 of the Cr. Pro. Act (32 and 33 Vic, c. 29), it 
was unnecessary to send np the original bill. 
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QimBBO, Dec. 4, 1879. 
Sir A. A. DoRioK, C.J., Monk, Bakbat, Tkssiib, 
CbobBi JJ. 

Tbi Mbtaoombt Natiohal Bank, Appellant, and 
Waltbb VaibBj Bespondent. 

Capia* — Return qf writ qf aj>pe<d. 

The respondent, imprifloned on capiat^ moyed 
the return of the writ of appeal. Besisted by 
appellant. 

The CouBT ordered the appellant to return the 
writ without delay. 

Motion granted. 
-^-— ^^ • 

QoBBBOi Dec. 6, 1879. 

Sir A. A. DoBiov, G J., Moix, Bamsat, Tbbbibb, 
and Cbobs, JJ. 

Lino ▼. Thb Qunbn. 

Errtir — Perjury. 

Held, in error, that the omission in the indict- 
ment, in setting up the original cause, to state 
that A. G. «<was plaintiff," is fotal, where thti 
question, on the answer to which perjury is 
assigned, is : << Did you not make some bargain 
with plaintiff to buy that property ?" and when 
the negative averment is that "whereas in 
truth the said Thomas Ling had entered into 
an agreement with said A. G. to purchase, ^c' 

The prisoner was discharged. 



Montbbal, Dec. 12, 1879. 
Sir A. A. DoBiON, J., Monk, Bamsat, Tbsszxb, 
and Cbosb, JJ. 

Ooldboio, Appellant, and Bank of Hochblaoa, 
Bespondent 

Juignytnt — Correction qf elerie<U error, 
Biique, for the respondent, made application 
that the order of the Court on the 24th June 
last, granting leave to Goldring to appeal to 
the Privy Council (see 2 Legal News, 232), be 
amended in a certain particular. When the 
motion for leave to appeal was made, he had 
consented to show cause immediately, as 
Goldring was in jail ; but in the order of the 
Court it was made to appear that he had con- 
sented to the appeal, which was an error. 
O. Doutre appeared for the appellant. 
Sir A. A. DoRiON, C.J., said there was no 
doubt as to the facts. The respondent had a 



right to notice of the motion, but the appellant 
being in jail, and the term at an end, the re- 
spondents couuRel consented to waive notice, 
and showed cause forthwith. After argument, 
the motion for leave to appeal was granted, but 
in the judgment, by a clerical error, the re^ 
spondent was represented as having consented 
to the judgment. A motion was now made to 
correct the error. It was right that the Court 
should come to the relief of the respondent. It 
was not necessary to correct the register, but 
the Court would make an order to meet the 
case. 

The order made was as follows : — 

"The Court having heard the parties by 
their respective counsel on the petition of tb« 
respondents, La Banque d' Hochelaga, praying 
that the order of this Court on the 24tb day of 
June last (1879), granting to the said H. W. 
Goldring leave to appeal to Her Majesty in 
Her Privy Council, be amended by substituting 
to the words <by and with the consent of 
the respondents,' the words following, 'after 
having heard the said appellant by his counsel 
in favor of said motion and the respondents 
by their counsel against the same ;' 

«Doth declare that the said ref>pondentB 
upon the hearing of the said motion of the 
24th day of June last, for leave to appeal to 
Her Majesty in Her P. C, did not consent that 
the motion should be granted, but merely con- 
sented to show cause immediately and without 
notice, and cause having been shown, leave to 
appeal was granted to the appellant; and that 
the said order should have been so entered ; 

« And it is hereby directed that an entry of 
the present declaration be made on the register 
of this Court, and a copy thereof, together with 
a copy of the petition of the respondents aad 
affidavit annexed, be transmitted to the Begistrar 
of the Privy Council with the transcript of the 
record." 

Doutre j- Co. for appellant. 

Biique ^ Choquet for respondents. 



GoFf, Appellant, and Grand Trunk Bailwat 

Co., and Pbrkins (intervening), Bespondent. 

Cotta — Tender — Hotiee. 

The respondent moved that, seeing the 
death of J. C. Beckett, and the insolvency of B. 
Jellyman, sureties for the appellant, the latter 
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be oxdered to fumisn new security, and, in 
de£iiilt, that the appeal be dismissed. 

J. L, Morritf for appellant, objected that there 
had been default entered against respondent, 
and be had been relieved from that default last 
term on condition of his paying costs of the 
motion. These costs had not been paid. 

O. Doutret for respondent, said the costs had 
been deposited in the office of the clerk of the 
Court. 

MorrtM, in reply, said if that were the case, 
the appellant had receired no notice of the 
deposit. 

Sir A. A. DoRiON, CJ. It does not appear 
that when the respondent gave notice of his 
intention to move for new security, he notified 
the other party that the costs on taking off the 
foreclosure had been deposited. There is 
nothing to show that he has conformed to the 
judgment of September last. The motion 
must, therefore, be rejected, quant dpriunt, with 



J. C. Hatton for Appellant. 
Dmart ^ Co. for Respondent. 

SUPERIOR COURT. 

MoNTBSAL, Dec. 13, 1879. 
Gault et al. v. Bcrtrand. 
Riffkt qfaeiion — Order obtained by travelling agent 

The action was in assumpsit form, on an 
account for goods sold and delivered. The 
defendant was personally served at his domicile 
in the District of Eamouraska. 

He pleaded a declinatory exception, alleging 
that the cause of action arose at Isle Verte, in 
the District of Kamouraska, and that he could 
not be sued in Montreal. 

The plaintiffci answered that their traveller 
took the order at Isle Verte, but that it wa 
accepted at Montreal, and the goods were 
delivered there. 

Papivbau, J., remarked that the facts were 
clearly proved. The plaintiffs, by their 
tmvelling clerk, took the order from defendant 
in the District of Kamouraska. This order 
contained the name, quantity, and price of the 
goods. The three things essential to the con- 
tract of sale, the thing sold, the price, and the 
consent of th^ parties, were all present in the 
transaction at Kamouraska, and the ratification 
by the plaintiffs at Montreal had a retroactive 
effect; so that it was the same as if the plaintiffs 



had been present at Kamouraska instead oi 
their clerk. The delivery of the goods had 
nothing to do with the perfection of the con- 
tract, but only with its execution on the part 
of the plaintiffs. After a full examination of 
the question, and reference to numerous author- 
ities (including Wurtele y.Lenghan et oi., 1 Q. L. 
R. 61 ; Mulholland v. La Compagnie de Fonderie 
de A, Ckagnon et al., 21 L. C. J. 114; Oauti v. 
Wright, 13 L. C. Jurist, p. 60, and National /lu. 
Co. ^ Paige, 2 Legal News, p. 93), his Honor 
said he adhered to the opinion which he had 
expressed in other cases, that the exception 
was well founded, and must be maintained. 

The judgment, which sets out the grounds 
at length, is as follows : — 

" Lacour, etc.... 

^ ConsidSrant qu'il est prouv6 que I'ordre 
produit par les demandeurs comme leur exhibit 
A, pour les marchandises dont ils r6clament le 
prix par leur action, a 6te pris par le commis 
des demandeurs chez le d6fendeur k lisle Verte, 
dans le district de Kamouraska, et que le dit 
ordre 6crit et sign6 par le dit commis contient 
la quantity, le prix, et le nom des marchandises 
requises et achet^es par le d6fendeur avec le 
terme de paiement, ainsi que la voie par la- 
quelle ces marchandises devaient dire exp6di6es 
jusqu'ii Qu6bec au soin du nomm6 G. Tanguay 
pour le d6fendeur ; 

« ConsidSrant que cet 6orit et la convention 
dont 11 a 4t6 le risultat contiennent les troia 
choses essentielles k une vente, savoir le con- 
sentement des demandeurs, vendeurs, par leur 
commis pr6pos6 aux ventes (salesman), le con- 
sentement de I'acheteur, le d6fendeur, sur des 
marchandises d6termin6es quant k la quality et 
k la quantity et sur le prix de ces marchandises, 
et que cette vente se trouvait parfaite k Flsle 
Verte, dans le district de ELamouraska; 

" Con8id6rant que dans Thypoth^se mdme oh 
la dite vente n'aurait 6t6 compl6t^ que par 
Tacceptation subsdquente des demandeurs et la 
livraison des marchandises k Montreal, le droit 
d'action, centre le dSfendeur, resultant aux de- 
mandeurs de la dite vente, n'aurait pas entidre- 
ment pris naissance k Montreal, vtl qu*un des 
616ment8 essentiels au dit contrat, le consente- 
ment du ddfendeur, aurait 6t6 obtenu hors da 
district de Montreal ; 

" ConsidSrant d'aillenrs que la dite vente, 
faite k Plsle Verte par le commis autoris^ dea. 
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demandears, doit 6tre con8id6r6e commo faite 
parenz-mdmes, et qu'en la ratiflant subUquem- 
ment & Montreal comme il est prouy6 qu'ilB 
Pont ratifite, lea dcmaDdetin lai ont ntees- 
sairement doiin6 qq effet remontant 4 Pinstant 
oh elle a 6t6 convenue k Tlsle Verte ; 

*( Considirant que le difendenr n*6tait pas 
domicilii dans le district de Montreal, Ion de 
la signification de I'tzploit d'assignation, et que 
telle signification ne lui a pas M faite person- 
nellement dans co district, mais dans celni de 
Kamouraska, et qu'il n'est pas justiciable de ce 
tribunal pour let causes mentionntes dans la 
demande ; 

" Consid6rant que les mots <<le droit d'action" 
dans le troisiime paragraphe de Tarticle 34 du 
G.P.C. ne consticueut pas une innovation du 
droit, mais ne font qu'ezprimer en d'autres ter- 
mes Pid6e rendue par les mots <* la cause d'ac- 
tion" dans la 26me section du chap. 82 des 
83.B.C., et que pour donner Jurisdiction & cette 
cour Bur le d6fendeur, 11 iiaudrait que le lien de 
droit eut M compUtement form6 dans ce dis- 
trict ; 

« ConBldirant que le d^fendeor a prouvi les 
fkita n6ces«<iire8 au maintien de son exception 
diclinatoirei la cour la maintient aveo dipena.'* 

Davidson ^ Cuthing^ for plaintiffs. 

lyAmow f DunuUf for defendant. 



MovTBiAL, Oct 28, 1879. 

QuiBBO BAint ▼. Eapp, and Kapp, petitioner. 

Writ rf AttaehtMfa in ifMo/v«ncy, not rwtunudf 
cannot be uted by other ereditorM, 

In this matter a writ of attachment in 
insolvency issued but was not returned, plain- 
tiff filing discontinuance before return day. 
The defendant, alleging that, if he were not 
relieved by an order of the Court from the 
consequences of the issuing of the writ, other 
creditors might make use of the proceedings 
instituted, to his detriment, petitioned the Judge 
on the day following the return day, for such 
order. 

To this a preliminary answer was made to 
the Jurisdiction. 

JsTTt, J., held that as the writ had not been 
returned into Conrt it must be treated as a 
nnllity, and no other creditor of defendant 
oonld found any proceedings upon those had in 



this matter: he, therefore, rejected the petition, 
with costs. 

Abbott, TaO, WotAir^oon ^ Ahboti for thd 
plaintiffs. 

Monk j- ButUrlfor petitioner. 

MovTBiAL, Nov. 7, 1979. 
Pbivost v. SociiTi Cav. Fa. di CovsTBUcnotf 

DB MOHTRBAL. 

Building Society'^ A rule irregvlarlg enaetid noi 
binding on a non-^unnting member, 
Mackat, J. On the 20th August, 1878, the 
plaintiff says he ceased to be a member of 
the defendant's Company ; that from 9th 
October, 1871, he was a member, and had thirty 
shares; that on the 20th of August, using 
Article 13 of the original RigUment of defend- 
ant's Society, the plaintiff claimed to be paid 
back all the oenenunt he had paid in. He 
waited three months, and then sued, the amoant 
claimed being $1,072.50, with interest foom 
service of process. 

The plea is that on the 9th October, 1871, 
RigUment 13, under which plaintiff claims, was 
not in force ; that at a meeting of Uth Feb- 
ruary, 1871, it was abrogated, and for it another 
article (No. 13) 8ubstituted, and only by sale or 
transfer, after that, could a member part with 
his shares ; that when plaintiff became a 
member this new Article, No. 13, governed; 
that plaintiff knew it when he became a 
member, and so, right to retire the amount 
paid in, was and is not competent to plaintiff. 
The defendants further contend tha^ if plaintiff 
be under the original rule, he has to pay pro- 
portion of dipenoit, $119.88, and compensation 
is asked pro tanto in the case, in which plaintiff 
may be held to have a right to get back bis 
miae, $952.62 ;— the most plaintiff can get in 
any event, say the defendants. 

In disposing of this case the Court has to 
consider chap. 69 of the Consolidated Statutes 
of Lower Canada. The defendants' Society is 
constituted under it. Sections 5, 6 and 7 enact 
that the rules shall be entered in a book, to be 
open for inspection. Such entry shall be 
deemed sufficient notice to the members, to 
make the rules binding. And rules so entered 
can be repealed only at a general meeting, 
called after notice to members of proposed 
alterations. Till 14tb Febraaiy, 1871, the 
defendants' Company existed nnder Bnlei ot 
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BiLAVon, J., said the only question was 
whether the plaintiff had a right of action 
agftinst the defendant for these taxes and assess- 
ments, when at the time he took out his action 
be himself had not paid them to the Corporation. 
Bj the terms of the lease the tenant, defendant) 
was hound to pay the taxes which might be 
imposed on the premises leased during the 
term of the lease. By virtue of this stipulation 
the defendant became bound to pay the taxes 
to the Corporation to the exoneration of the 
plaintiff. The de&ult of the tenant to pay the 
taxes conld not, de plein droit, give plaintiff a 
right to demand payment of them, without 
having himself paid them to the Corporation. 
The taxes being exigible by the Corporation 
from the tenant as well as from the landlord, 
the tenant was bound to pay to the lessor only 
when the lessor brought him a receipt from 
the Corporation. Otherwise the tenant would 
be exposed to the obligation of paying a second 
time, if the lessor, after receiving the taxes 
from the tenant, did not pay them over to the 
Corporation. His Honor said he could not 
adopt the doctrine recently promulgated by 
certain judgments of this Court, giving a right 
of action to the lessor for the recovery of asscsff- 
ments, without having previously paid them 
himself. The lessor was not a creditor, as 
regards the taxes, until he had paid them to 
the Corporation, and he had no right to demnnd 
payment. The action would be maintained as 
legards the amount of the rent due, but dis- 
missed as regards the assessments. 

LatalUj for plaintiff. 

J, t ^- ^<»f^i ^or defendant 



GUBBEHT EVENTS. 

JBIiOLAIiD, 

Sib Johh Holkeb. — It is rumored that the 
Attorney General will at no distant date take 
the place of the Chief Baron of the Exchequer 
Division of the High Court of Justice. The 
present Chief Baron (Kelly) is eighty-four. 

Lira As8tmA.NCB — Cohccalmxnt of Material 
Facts. — To the questions, << Has a proposal ever 
been made on your life at any other office or 
offices ? If so, when 7 Was it accepted at the 
ordinary premium, or at an increa^d premium, 



or declined ?" the answer was : " Insured now in 
two offices for £16,000, at ordinary rates, policies 
effected last year.'' The answer was true so far 
as it went; but the applicant had made pro- 
posals for policies to several life offices which 
had been declined. Held, that there had been 
a concealment of material fi&cts, such as entitled 
the company to have the contract rescinded. 
In the contract of life insurance uberrima fides 
is reqaired.^London Aeeuranee v. Mansel, 41 Law 
Times, 235. 

Easbmbvt— TwKNTT TiARs' UsBR. — A confec- 
tioner had for more than twenty years used 
large mortars in his back kitchen, which 
abutted on the garden of a physician. Subse- 
quently the physician erected in his garden a 
consulting room, one of the side walls of which 
was the party wall between the confectioner's 
kitchen and the garden. The noise and vibra- 
tion caused by the use of the mortars, which 
had previously caused no material annoyance 
to the physician, then became a nuisance to 
him, and he brought an action for an injunction. 
Beldf that the defendant had not acquit ed an 
easement either at common law or under the 
Prescription Act. and that the plaintiff was en- 
titled to an iojunction. — Sturgeet v. Bridgman^ 
41 Law Times, 219. 

. Expedition. — A case of QUbert v. The Com^tdy 
Opera Company, Limited, came before the Master 
of the Rolls on the morning of Friday, the Ist 
November, about twelve o'clock at noon. His 
Lordship granted an injunction in the case, 
whereby the defendant company were restrained 
from performing the comic opera called « H.U.S* 
Pinafore *' at the Opera Comique Theatre. By 
special leave an a^^pcal by the company from 
this decision came on before the Court of Ap- 
peals at Lincoln's Inn on the afternoon of the 
same day, and after argument the order of the 
court below was reversed. The costs of the mo- 
tion to the Rolls were made costs in the cause, 
and the plaintiff was ordered to pay the costs of 
the appeal. We hear a good deal about the 
law's delay, but the rapidity with which the 
opera company succeeded in getting before the 
Court of Appeal and inducing that court to re- 
verse the decision of the court below must have 
astonished the plaintiff in the action, and a 
good many lawyers into the bargain. The in- 
junction itself had been obtained upon unusually 
short notice. — London Law Timee, 
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CANADA, 

COVBTITDTIOVAL QUBSTIONS BKfORB THS Su- 

psim Court. — Several conHtitutiunal cases in- 
▼olving the rightH of the Pn vinceshave recent- 
ly been before the Supreme Court During the 
present term, the Hon. Mr. Mowat, the Attor- 
ney-General lor Ontario, made a suggestion to 
the Cotirt, that their Lordships should notify 
such Provioces as ezpreKsed a desire to be noti- 
fled whenever constitutional c>«ses involving 
their rights were likely to come before the 
Court. For instance, that very day an impor- 
tant case involving the rights of the various 
Provinces for all time to come was before the 
Court as part of a private case. He added that 
the Superior Courts of the Province of Ontario 
notified him on such occasions. Ho frequently 
found that a conference with the counsel sup- 
porting the Provincial side of the case answered 
all necessary purposes in the public interest, 
and therefore he was seldom necessitated to 
appear in person. He merely asked the Court 
to do so as a matter of courtesy. Several Jud- 
ges commented favourably on the proposition, 
and while no formal decision was given, it may 
be expected that the Court will in future 
notify both the Federal ani Provincial authori- 
ties when such casts are likely to arise. 

UNITED STATES, 

A Burial Casi.— In the case of Coj»pert in the 
Supreme Court of Kew York, a peremptory 
mandamus was issued directing the trustees of 
a Catholic Cemetery to permit the burial of the 
deceased who had purchased a lot and paid the 
money, but had no other evidence of title excrpt 
the receipt for the money. The objections to 
the burial were that the deceased was not a 
Catholic and was a Free Mason. 

Tbadb Masks. — The United States Supreme 
Court has pronounced the trade-mark act 
unconstitutional and invalid in three cases 
The court held that a trade mark does not 
come within the description of an invention or 
discovery, nor that of a literary production, as 
it does not involve the element of originality; 
nor depend upon novelty, but is simply founded 
on priority of appropriation. So far too as the 
act contemplates the establishment of universal 
iiystems of trade-mark registration, without 
regard to the character of the trade or the 



locality of the owner, the court pronounced the 
act in excess of congressional power. 

Legal Busxnbsb. — ^The Chicago Legal New 
says: — "The courts were never more active 
than this fall, in dii^posing of business and 
clearing up old matters. General business is 
increasing, and lawyers begin to feel the effects 
of it. There never was a more mistaken 
notion than that the lawyers' harvest is in hard 
times. When people are making money easily 
they part with it freely, and are more willing 
to pay an attorney his honest dues than they 
are when times are hard." 



GENERAL NOTES, 
Tbi Obstinati Dibsivtibvt. — In one of the 
Western States a case was tried, and at its 
termination the judge charged the jury, and 
they retired for consultation. Hour after hour 
passed and no verdict was brought in. The 
judge's dinner hour arrived, and he beoane 
hungry and impatient. Upon inquiry he learn- 
ed that one obstinate juryman was holding out 
against eleven. That he could not stand, and 
he ordered the twelve men to be brought before 
him. He told them that in his charge to tbeoA, 
he ha«i so plainly stated the case and the law 
that the ver.iict ought to be unanimous, and 
the man who permitted his individual opinion 
to weigh against the judgment of eleven men 
of wisdom was unfit and disqualified ever again 
to act in the capacity of juryman. At the end 
of this excited harangue a little, squeaky voice 
came from one of the jurymen. He said, 
" Judge, will your honor allow me to say a 
word ? " Permission being given, he added : 
« May it please your honor, I am the only man 
on your side." 

Baron Platt delighted to sit in solitaiy 
grandeur at Nisi Priuty and upon the trial of pri- 
soners ; and both these duties he performed with 
singular ability, bio good common s^-nse and tho- 
rough knowledge of the world often making up 
for the want of any niceties of legal diKtinction, 
and rendiTtng him always a favorite with the 
jury. Like many others be was very severe on 
witnesses wlio would not <' speak out." *< What 
sr'' you ? " roared he to a burly witness six feet 
high, who spoke with the voice of a maiden of 
bashful fittut-n. <'I am a butt-her, my lord," 
replied the witness in a whisper. <*Thpn if 
you are a butch* r, man," thundered Platt, 
" speak like a butcher, can't you ? " — LtmKn 
Bour. 
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TffE APPEAL TERM. 

During the December Term of the Court of 
Queen's Bench at Montreal, twenty-eight cases 
argued daring the previons term were decided, 
and about the same number of new cases were 
beard. Two reserved cases with some other 
criminal business were also disposed of. The 
twenty-eight cases determined involyed an 
unusual number of questions of importance. 
We begin to giye notes of some of them in this 
issue, and in the opening numbers of our third 
Tolume we hope to complete our notes of the 
points decided. 

On the twenty-eight appeals, the judgment 
of the Court below was affirmed in 16 cases, 
and reversed in 12 cases. Of the confirmations 
12 were unanimous, and of the reversals 8 were 
also unanimous — an unusual proportion, — ^but 
it must be added that in several of these cases 
« considerable difficulty'' was felt by one or 
more Judges in concurring in the judgment of 
the Court. From two oi the confirmations one 
Judge dissented, and from two others, two Judges 
dissented. From two of the reversals, also, one 
Judge dissented, and from two others, two Judges 
dissented. In both reserved cases the con- 
viction was set aside — unanimously in one case, 
and with one dissent in the other. 



SEIZURE OF RAILWAYS, 
The judgment of Mr. Justice Dunkin in the 
case of The Corporation qf County of Drummond 
V. South Eastern Railway Co., noted at p. 137 of 
the Ist volume of the Leyal News^ and to be 
found at length in 22 L. C. J., p. 25, has been 
set aside by the Court of Appeal, Mr. Justice 
Tessier dissenting. The case has been kept 
some time en dilib^r^ at the request of the 
parties, who were negotiating for a settlement, 
and during the interval the question involved 
has been thoroughly examined. The majority 
of the Court have arrived at the conclusion that 
a railway, whether belonging to individuals or 
to an incorporated company, may be seized and 



sold, in whole, or in part, at the suit of bond 
holders to whom a hypothec on the property is, 
by statute, expressly given. This decision is 
of immense importance, and the attention thus 
directed to the state of the law will no doubt 
lead to legislation with a view to making better 
provision for the protection of the various in- 
terests concerned. 



REGISTRATION, 



An important question under the law of 
registration was submitted to the Court of 
Appeal in Adam i Flanders, decided on the 
22nd instant. The principle is laid down that 
a judgment may be registered against an 
immoveable, and a hypothec thereby acquired, 
after the immoveable has been sold by the 
debtor and has passed into the possession of a 
third party who has not registered his deed of 
purchase until after the registration of the 
judgment. In other words, the unregistered 
title of the purchaser— even if he be in open 
possession — may be defeated by the registration 
of a judicial hypothec subsequent to the sale ; 
and apparently the result would be the same if 
an ordinary hypothec were given by the ven- 
dor, and registered before the deed of sale. Pre- 
cisely the same question appears to have been 
submitted to the Court of Review at Montreal, 
in April last, in the case of TeUier v. Pag€ (No. 
19 of this volume), and the unanimous con- 
clusion of the Court (Johnson, Mackay, Papi- 
neau, JJ.) was the same as that of the Court of 
Appeal. The rule is one which may give rise 
to cases of extreme hardship ; but the policy of 
the law seems to be that there shall be no title 
as regards third parties without registration, and 
though the penalty for default is a heavy one, 
the Courts have no option. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

MoNTRjfiAL, Dec. 17, 1879. 
Monk, Rambat, TsssnEB and Cross, JJ. 

MoCoRD et al. (defts. below). Appellants, and 
Lbs Rblioikubib S(bdrs di l'Hotsl Dieu di 
Montreal (plfis. below), Respondents. 

Firf Nazareth — Registration qf Seigniorial rights. 
The judgment appealed from was rendered 
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hy the Superior Conrt, Montreal, Johnson, J., 
30th May, 1877, as follows :■— 

« The Court, etc. 

<< Considering that the registration of the 
real rights, privileges and hypothecs of the 
plaintiflb in and upon all lots of land sold or 
alienated by the defendants or their enUrurs as 
mentioned in the plaintifib' declaration, was 
required by law, and was in £Act made before 
1866, and further that the renewal of the regis, 
tration thereof, under the law in that behalf, at 
the costs and charges of the defendants, be. 
came and was necessary for the preservation of 
the said rights, as in the said declaration 
alleged; 

'* Considering that it appears by the evidence 
of record and by the written admissions of the 
defendants, that the latter failed to conform to 
the notice and requirement by the plaintiffs of 
the 4th April, 1871, and that therefore the 
plaintifis have been obliged to make and 
register at their own cost the said notices of 
renewal of registration of their rights aforesaid, 
and that the cost of the same is $1,238.80, 
which defendants are bound and liable to pay 
and refund them ; 

^ Considering that the first plea filed by the 
defondants is unfounded in fAct and in law, 
doth dismiss the said plea, and doth adjudge 
and condemn the defendants to pay and satisfy 
to the plaintiflb the said sum ot $1,238.80 
currency, with interest thereon, from the 5th 
August, 1876, day of service of process in this 
cause, until actual payment, and costs of suit." 

In rendering judgment, Mr. Justice Johnson 
made the following observations : — 

<( There was another case before me not very 
long ago similar to the present, as £u- as the 
nature of the plaintiffs' action is concerned, 
but in which the defendant did not raise the 
point that is raised here. I allude to the case 
of the same plaintifis against Day, in which the 
question was whether the defendant was bound 
to pay the plaintifis the cost of tUreM nouveUes 
and re.enregistration under the cadastral system, 
which the pUdntiffis had been obliged to pay in 
consequence of Day's default. The question 
now is whether such registration is required by 
law ; it was not suggested in Day's case that it 
was not necessary, but only that the emphy teotic 
lessee was not bound to pay for it. The ground 
taken by the defendants now is that by the 



principles of the registration ordinance, repro- 
duced in art. 2084 C.C., the original titles by 
which lands were granted en Jie/f en cennve^ «n 
Jrane alUu, or in free and common soocage, are 
excepted from the necessity of registration. I 
still think, as I said at the hearing, that the 
present point was virtually included in the 
other case, for Day could not have been held to 
pay for the renewals of registration unless they 
were necessary. But I admit that that parti- 
cular question received no attention in that 
case, not having been suggested, nor in all 
probability thought of. Therefore I look at 
the point on its merits; and the first thing 
seems to be to ascertain precisely what it is 
that the plaintiffs ask, because if they are ask. 
ing that their title as eeigneuressei of the fief 
Nazareth should be enregistered anew at the 
expense of the defendants, they would have no 
case. But they are asking nothing of that sort ; 
they are asking that their hypothecs on hun- 
dreds of lots charged with rentet foneitreM 
created by the eoneeesionairei should be pre. 
served — hypothecs for £3 on each lot, of which 
one^eixth belongs to them now, and the whole 
will belong to them at the expiration of 99 
years. It is not therefore the title of the Hotel 
Dieu nor the title of the first lessee that re- 
quires to be registered anew. The admission oi 
the parties shows that the action refers to 
I deeds for lots of land in St. Ann's Ward of 
the city of Montreal, granted by defendants' 
auteurs.' 

<' A very able and ingenious argument was 
made by Mr. Wurtele for the defendants, to 
show that in whatever form it may appear, the 
plaintiffs right is in reality a eharge eeigneuriaie ; 
but the reason of the thing seems to be that 
eem are not prescriptible, and rented /cmadrM are. 
The public could know nothing of these hypo- 
thecs created by the parties without enregistra- 
tion. Judgment for plaintilf." 

Monk and Tssbxxb, JJ., dissenting, were of 
opinion that the judgment was correct, and 
should be confirmed. 

Ramsat, J. The defence in this case has 
been represented as being a great injustice to 
the respondents ; that McCord had previously 
registered, and that he now refused to indemnify 
the respondents for the expense they had in- 
curred. There is no hardship in the matter at 
all. McCord registered at his own costs to 
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protect himself, and if he did that unneces- 
aarily it is not a reason that he should repeat the 
error. It is not an expense the respondents 
incurred without knowing what difficulty they 
had to encounter, for they summoned McCord 
to register. This he declined to do. They 
then registered and now sue him for the amount 
they thus expended. Again, the question is 
not that a rente /oneihe is not necessarily a rente 
eeigneuruUe. The case really turns on the inter, 
pretation of certain Statutes. 

The appellants hold from the respondents, 
under an emphyteotic lease for 99 years, passed 
on the 23rd July, 1792, in &yor of one Thomas 
KcCord, the mrrihre fief Nazareth. In 1804, Mrs. 
Qriffin, who had acquired the rights of the 
original lessee, passed a deed with the appel- 
lants, hy which she acquired the right to con. 
cede two-thirds of the said fief in lots of 4,050 
superficial feet, subject to eix denure of eem and 
other seigniorial dues, and to an annual and 
perpetual ground rent, rente /oneiire ei perpStu^le, 
. of not less than £3 payable to her and her re- 
presentatiyes, less on6-tenth which was to be 
given to the appellants until the termination 
of the emphyteotic lease, and afterwards the 
whole rent was to belong to the respondents. 

A great many lots were conceded under this 
arrangement, and the principal question that 
now arises is whether these deeds of concession 
require to be enregistered. The respondents 
contend that such registration is necessary, and 
that the appellants are bound to incur the ex- 
pense, and that they having fetiled to comply 
with the requisition oi respondents to ^nregis. 
ter, the respondents were entitled to enregister 
at appellants' cost, and they now sue for the 
amount expended by them in so doing. 

The fourth section of the Ordinance, after 
enumerating the deeds that should be enregis- 
tered, provides " that nothing herein contained 
shall be construed to require the registration 
of the original grant, letters patent, conveyance 
or title by which lands have been granted and 
conveyed and are now held, en fitf^ d tUte de 
censj enjrane aleu or in free and common soccage 
or of any rent, sum of money, due, duty or ser- 
vice, therein or thereby stipulated or reserved by 
the seignior, original grantor or lord of the fee." 

There can be no doubt that the object of this 
proviso was mainly to cover all those stipnla- I 
.tions 9tid reserves of a conventional chfumcter | 



which were to be found in the old seigniorial con- 
cessions. It was not thought necessary to subject 
the holders of this sort of property to the expense 
of enregistration, because the rule that existed, 
*^yulie terre tane eeigneur^^' gave all the publicity 
required. One dealing with a land held d Utre 
de eeneive could not &il to know that there was 
a deed of concession in which he found set forth 
all the seigniorial burthens. In all the legis- 
lative changes since the 4th Vict., this idea has 
always been maintained, although the words in 
which it is expressed have undergone some 
modification. So under the Seigniorial Act of 
1854, Sect 30, the dSerei was declared not to 
have the effect of liberating any immoveable 
property then held d litre de eens, and so sold, 
u from any of the rights, charges, conditions or 
reservations established in respect of such im- 
moveable property in favor of the Seig^iorj 
before the making of the schedule, or from any 
rente eanetituie payable thereon under such 
schedule," but the sale was considered to be 
made subject to such rights, conditions, charges 
or reservations. When we come to the Civil 
Code we find that among the rights exempt 
from registration are the original titles by 
which lands were granted enj^f^ en eetuwe, Ac, 
and ^ Seigniorial rights and the rents consti- 
tuted in their stead." If it be said that "Seign- 
iorial rights *' is a loose expression, I agree ;'but 
it is one well understood in this country to 
mean all those rights which are stipulated and 
reserved in a deed between a seignior and a een- 
eUairej as well as those rights which are of a 
feudal character, as, for instance, the lode et 
ventee springing from the eens. And this is the 
legislative interpretation of the expression 
"seigniorial rights," tf.y. see Seigniorial Act of 
1854, Sect 6. 

We have, therefore, only to determine whether 
these deeds from appellants to their tenants 
are all Utlee hy which landt have been granted d 
Hire de eene^ or of any rent, turn of money there* 
in stipulated by the seignior. 

Was the emphyteotic lessee a seignior? 
HcCord's rights were evidently those of the 
nuns. If the eommunautif respondent, was seig- 
nior, 'then McCord was ; for the emphyteotic 
lease was an alienation of so much of their sub- 
fief Nasareth. But the respondents have print- 
ed in italics the clause of the lease by which it 
is stipulated that the l^ase is/ait d la chary fi pair 
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U dU Sr. preneuTj te§ hoirs et ayanU eaute de payer 
let eeru et renUa^ ^c,^ dont le dii terrein est ehargi 
envere la damaine de la uigneurie de Montreal, If 
it is contended that the nuns held d cent, and 
consequently that McCord in their rights could 
not grant i cent, the pretention goes further 
than either party probably would desire. In- 
deed} there is an express admission by respon- 
dents that they held the land en fief. For the 
purposes of this suit this admission would re- 
lieve the court from the examination of a ques- 
tion perhaps trenching on one of the most 
difficult subjects of seigniorial law: but in 
addition to this we have the position of this 
property legislatively established by the 23 
Vict. cap. 60. By that Act we find that in 1860, 
eleven years before the re-inscription required 
by the appellants was obligatory, that the seig- 
niorial rights, the cent et renietj were abolished, 
and a constituted rente was created in their 
stead. Now we have seen by Art. 2084 C. C, 
4thly, that among the rights exempt from the 
formality of registration are " Seigniorial rights, 
and the rents constituted in their stead.'' 

The respondents draw attention to the ex- 
pressions " original grants," " original grantor," 
which occur in the registration ordinance but 
this seems to me to be rather a superficial criti- 
cism of the text. There are different categories 
of grants that do not require registration. 
This does not affect the seigniorial grant d titre 
de eentive which never requires registration, 
nor any rente stipulated in its stead. 

Cross, J., concurred ; and Routhiir, J., who 
was not present at the rendering of the judg- 
ment, also concurred. 

Judgment reversed, Monk and Tessier, JJ., 
dissenting. 

Judahf Wurtele j* Branckaud, for Appellants. 

Duhamel^Pagnuelo j* Hainville^ for Respondents. 

Sib a. a. Dobiov, C. J., Mokk, Ramsat, Tibssisr 

AND CbOSS, JJ. 

KiHiriDT (piff. below). Appellant, and Cowbll 
(intervening below), Respondent. 

Endorter for credit — Lien for bona fide expentet 
incurred in connection therewith. 
The appeal was from a judgment of the Su- 
perior Court Montreal, (Torrance, J.) 31 May, 
1878, maintaioing the intervention of respon- 
dent. The appellant urged that Avey, being 



only the travelling agent of appellant, had no 
authority to pledge the goods in question, and 
that the respondent was well aware of this. 
The judgment in appeal explains the fiM^ta 
sufficiently. 

Raksat, J. The appellant, a merchant cloth- 
ier of Montreal, employed one Avey, to travel 
in the district west of Toronto. He was en- 
gaged for three months at a salary of $200 for 
the three months, and he was to have $6 a day 
for expenses. On' starting, the appellant gave 
Avey $60, and told him that when the twelve 
days were over, he might draw on him for more 
money. Avey was at St Catherines when the 12 
days expired, and he drew for $60 more. Being 
a stranger, a Mr. Bissonnette backed his draft, 
which Mr. Kennedy paid. Twelve days later, 
being at Brantford, Avey again drew on appel- 
lant, and the respondent for credit backed the 
bill. On its presentation, appellant declined 
to accept it. On what principle he undertook 
to refuse acceptance of the bill, the Court had 
been totally unable to discover, for he fhlly 
admitted his liability to pay the draft, in a 
subsequent letter written to Cowell some little 
time after, and even now he offered no excuse 
for allowing the bill to go to protest, and so 
putting the respondent, — who had simply per- 
formed an act of kindness, — to inconvenience 
and trouble. But, to resume, by the time the 
protested draff returned to Brantford, Avey had 
continued his journey, and had reached London 
whither Mr. Cowell followed him. By this 
time Avey had almost spent the money, and in 
order to secure Cowell and relieve himself 
from any imputation, he gave Cowell samples 
the property of Kennedy, to secure his being 
repaid. Avey at once wrote and telegraphed 
to Kennedy what he had done, and gave a list 
of the samples. Of these communications 
Kennedy took no notice. Subsequently Kenne- 
dy and Avey met, and some words passed be- 
tween them. It seems, however, that Cowell 
wrote to Kennedy offering to give up the goods 
on repayment of the amount of the draft, and 
some trifling expenses in looking alter Avey, 
when the protested draft was returned. Ken. 
nedy, in answer, wrote to Cowell offering to 
pay the draft and protest, but refusing to pay 
the sum of $11 travelling expenses incurred by 
Cowell in going from Brantford to London. 
Cowell then sent the goods down by the Ex- 
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presH Compuiy, with orders not to give them 
up until the draft and expenses were paid, 
whereupon the goods were seized by the appel- 
lant in the hands of the company. On this 
Oowell intervened, and pleaded the &cts al- 
ready related. The Court below, by its judg- 
ment) declared that Cowell had a lien on the 
goods for the amount of the draft, costs of pro- 
test and trarellinK expenses, in all amounting 
to $74.15. Mr. Kennedy now complains that 
he should not have been charged the f 11 for 
travelling expenses, and that, therefore, he has 
A right to have the judgment reversed with 
costs. We do not agree with Mr. Kennedy in 
his pretention, and without laying down any 
abstnct principle of what expenses a man 
placed in Mr. Cowell's position by the miscon- 
duct of another may incur, we think the Court 
below has exercised a wise discretion in con- 
demning Mr. Kennedy to pay this moderate 
charge before he can recover his goods, and 
we, therefore, confirm the judgment appealed 
from with costs. 

E. CarteTf Q. C, for Appellant. 

Trenholme j- Maclartn^ for Respondent. 



MoNTBSAL, Dec. 20| 1879. 
Sir A. A. DoRiox, CJ., Monk, Bamsat, Tusibb, 
and Cboss, JJ. 
Thi Quxxn v. Sib Fbanois HnroKS. 
Banking Act, 34 Vie. cap. 5 and 36 Vie. cap. 43 — 
Falte and deeeptive return— -Claanfieatum ^ 
loam made to Bank — Demand Notee — When 
new tried mU be ordered. 
This was a case reserved by Mr. Justice Monk, 
in the Court of Queen's Bench, Crown side, after 
the conviction of the defendant (see p. 367 of 
this volume). 

Bamsat, J. The defendant was indicted under 
the Banking Act (34 Vic, cap. 6, and 36 Vic, 
cap. 43), for making a wilfully false and decep- 
tive return, and convicted. 

Section 1 3 of the 34 Vic. enacts that <' monthly 
returns shall be made by the Bank to the Gov- 
ernment in the following form, and shall be 
made up within the first ten days of each month, 
and shall exhibit the condition of the Bank on 
the last juridical day of the month preceding, 
and such monthly returns shall be signed by the 
President or Vice-President, or the Director (or, 
if the Bank be en eommandiUj the principal 



partner), then acting as President^ and by the 
Manager, Cashier or other principal officer of the 
Bank, at its chief seat of business. Then follows 
a form of return which is amended by the 36 Vic. 
The form in this last Act prescribes 11 headings 
under which the liabilities should be classified, 
and 18 headings under which the assets should 
be classified. Section 62 of the 34 Vic. proceeds 
to enact that *< the making of any wilfully fidse 
or deceptive statement in any account, state- 
ment, return, report, or other document respect- 
ing the affiiirs of the Bank, shall, unless it 
amounts to a higher offisnce, be a misdemeanor, 
and any and every president, vice-president, 
director, principal partners eommandite^ auditor, 
manager, cashier or other officer of the Bank 
preparing, signing, approving or concurring in 
such statement, return, report or document, or 
using the same with intent to deceive or mis- 
lead any party, shall be held to have wilfully 
made such fiilse statement, and shall further be 
responsible for all damages sustained by such 
party in consequence thereof." 

It will be at once observed that the gist of the 
offence consists in making a wilfully false or 
deceptive return. It is not, however, less clear 
that no return can be wilfully false or deceptive 
within the meaning of the Act if it gives all the 
information required by the statutory form. I 
would go a step further and say that if the 
officers of the Bank introduced a classification 
which, going beyond the statute, created distrust 
and panic likely to depreciate the value of the 
stock, they would be over-stepping the line of 
their duty, and it would not be difficult to sup- 
pose circumstances in which they might expose 
themselves to indictment for a false return, as 
being injurious to the standing of the Bank. In 
a word, the object of the law appears to me to 
be to oblige Banks not to give a statement to 
show their weakness, as has been said, but to 
give certain details of information as to their 
affairs. In the present case it is not pretended 
that there is any mis-statement as to the aggre- 
gate assets or liabilities of the Bank. The 
charge is that the statement is false in this, that 
there is an improper classification of the items. 
It must be apparent that such a charge must 
give rise to questions of extreme nicety, unless 
the statutory form be constructed with logical 
precision, to which, I fear, it has no claim. 
These difficulties at once presented themselves 
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in the presentRtion of this case, and induced the 
learned Judge who presided at the trial to re- 
serve four questiouB for the consideration of thia 
Court. It may not he out of place for me to 
say here that the reserved case is so ample and 
clear that it has rendered our duty comparar 
tively easy, and that it offers no reasonahle 
ground for the defendant to comphiin of hard, 
ship. 

Three of th«Be questions are directed to 
enquire whether certain entries were mis- 
classed, or not) and the last to enquire whether 
wilful intent can he gathered from the circum- 
stances of the case without direct testimony. 
The first of these questions refers to certain 
loans by other banks which are represented in 
the return under item 8, as being << other 
deposits payable after notice, or on a fixed day.** 
In the reserved case the learned Judge says : — 
« I ruled and directed the jury, as a matter of 
" law, that the &ct of the Consolidated Bank 
" having in most instances granted deposit 
<* receipts payable on time, did not alter the 
" character of the transactions, or make of these 
u amounts deposits of sums which were in 
•t reality loans ; and I further raled and directed 
« that these loans, notwithstanding these 
«4 deposit receipts, were not legally or justly 
" included, as they were, under the head No. 1 
« of the Bank's liabilities, < other deposits pay- 
<* < able after notice or on a fixed day,' but should 
<( have been represented under No. 8, * amoxmts 
« ( due to other Banks in Canada,' or under No. 
*M 1, < other liabilities not included under the 
ti t foregoing heads,' both the latter headings 
*< being left in blank in the said statement and 
" return." 

I fully concur with the learned Judge in this 
ruling, in so far that it decides that the nature 
of the receipt granted " did not alter the nature 
of the transactions.'* If the transaction was a 
loan, and not a deposit, assuming that these 
transactions are distinguishable, the mere name 
given to it is wholly immaterial. But I must 
dissent firom the ruling, inasmuch as I think it 
is matter of fadj and not of law, under what 
heading these amounts should be placed. It 
was argued that the form is part of the Statute, 
and consequently that its interpretation be- 
comes matter of law. This is an ingenious 
contention, but I am not aware that the tech- 
nical words, or words used with a special 



meaning, are more within the knowledge of the 
Court when used in a Statute than when uaed 
in a deed, and no authority has been produced 
to support such a distinction. If we were to 
treat the ent^ as matter of law, I am inclined 
to think I should be induced to arrive at a 
different conclusion from that of the mlins, 
and to say that the entry was strictly correct, 
and that within the meaning of the form, all 
loans to banks are deposits. So Government 
loans are styled deposits, and through the 
eleven items of liabilities we don't find an 
allusion to any ** loan " save deposits. It cer- 
tainly could not have been placed under head- 
ing 8, using <* due " in its legal signification. 
To some extent the same objection existed as 
to the ruling set forth 2ndly in the reserved 
case, viz : — *^ I ruled and directed the Jury, as 
<< a matter of law, that these demand notes, not 
u having been discounted and current on the 
" 3lst January, 1879, should have been, in or- 
« der to comply with the law, placed under 
" No. 18, vis. : < other assets not included in 
» the foregoing.' " I think it should have been 
left to the jury to decide whether these notes 
were discounted or not; and from the state- 
ment of iact in the case, it appears to me that 
these notes were discounted when passed to 
the credit of the owners, and when the owners 
had drawn the proceeds. One very good test is 
this — Who was the owner of the note, after 
the customer drew the proceeds ? Was it the 
customer, or the Bank? If it was not dis- 
counted, it was clearly the property of the cus- 
tomer, and it is only on this supposition that 
the asset, which would then have been the per- 
sonal indebtedness of the customer on an over- 
drawn account, could have appeared under 
heading 18, «< other assets not included under 
the foregoing heads." There are many cases 
to be found of conflicting claims of the banker 
and his customer, but they all turn on bills re- 
mitted to the banker, and where there is some 
ambiguity as to the use to which the hill was 
to be applied, or the object for which it was 
placed in the banker's hands. I dont believe 
any case can be found in which it was ever 
doubted that the property of a bill sent in for 
discount and passed to the credit of the person 
paying it in, and the proceeds of which were 
drawn by him, did not pass to the banker. The 
taking of a banker's acceptance in w^btPge 
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for another bill endorsed to the banker, ii 
equivalent to a discoanting of the bill, and 
though the banker's bill be dishonored the 
property of the bill will be passed to the as- 
signee (Walker, on Banking Law, page 140). 
In the case of Homblower ^ Proudj 2 B. ft Aid., 
page 1327, Abbott, C. J., said : — <' I am of opi- 
nion that in this case the non-suit was right. 
The case on the facts admitted, appears to be 
that Gibbons k Co., on the 2nd of March, ex- 
changed a bill on Esdaile k Co. fur the three 
bills in question, and I think that the property 
in the latter actually passed to them by this 
exchange of teeuriiiea." Bailey, Holroyd and 
Best, JJ., emphatically expressed the opinion 
that the property was absolutely exchanged by 
the exchange of securities. The case was one 
of considerable hardship, for Esdaile k Co. ac- 
tually got the three bills of plaintiff which 
were paid, and they refused even to accept the 
bill Gibbons k Co. drew on them and had given 
in exchange. 

On the third ruling I agree with the learned 
Judge. As matter of law an over-draft is not 
** current" 

I also agree with him on the fourth niliog. 
I think the jury may infer the unlawful intent 
" from all the circumstances of the case proved 
to their satisfaction," and that mis-classification 
is a fiict from which such wilful intent may 
be inferred. This is substantially the opinion 
of the whole Court. 

In conclusion, his Honor said it now came 
to be a question what should be done — what 
order could the Court give in the matter ? The 
statutory changes in the law since Confederation 
had led to a good deal of embarrassment, and 
it was difficult to say what should be done. 
In the case of Bain, the Court quashed the 
verdict and ordered a new trial. But in this 
case there was no application for a new trial. 
There was no reserved question for a new trial, 
and the Court was not sure that under the 
circumstances it could give an order that a 
new trial should take place. Therefore, the 
judgm«^nt would simply go to quash the verdict, 
leaving the parties to any remedy they may 
think proper to adopt. 

Sir A. A. DoRiOH, C. J., on the merits, said 
the questions which had been submitted to 
this Court were not free from difficulty ; but 
he believed the decision of the Court— that 



the questions as to the classification of the 
loans, and of the demand notes, should have 
been left to the jury to decide — was correct. 
As to the order to be given, it was a rule that 
the Court sitting in banco on a reserved case, 
can only take cognisance of the questions 
reserved at the trial. The question of a new 
trial did not come up here. In the Bain case, 
the Court said that a new trial should be ordered, 
because it had been applied for at the trial by 
the defendant. 

Tbbsibr and Cbobs, JJ., concurred. The 
latter remarked that the matter came up on an 
indictment, and this indictment did not con- 
tain an averment of what the statement im- 
pugned was, but merely averred that in a certain 
statement there were certain material fiicts not 
true. In a case which turned on classification 
as this did, the defendant was placed at a dis- 
ad\antage ; because if it were averred that other 
deposits payable on demand amounted to so 
much, the defendant would be warned of what 
he had to meet. In the present case it was 
not disputed that all the assets of the bank 
were in the statement, and all the liabilities 
were also there. The different classification 
of liabilities suggested at the trial would not 
make any difference as to the total. It was 
only a question of classification, and being 
such, it came up for investigation as a matter 
of fact how far the classification was- true. It 
was very doubtful, under the schedule, whether 
a classification that went considerably astray 
could be made a subject of indictment when 
the statement itself, as to the totals of liabilitieB 
and assets, was true. The classification made 
little difference, because the real grievance 
(one not brought out at the trial) was that it 
was not disclosed that the bank was in such a 
state of embarrassment that it was necessary to 
borrow money ; that they were not telling the 
public or the Government what had been done. 
Now, was the bank bound to tell the Govern- 
ment? It seemed to him to be doubtful 
whether it was the intention to have a schedule 
framed that would tell that the Bank was 
borrowing money. Therefore the prosecution 
missed in spirit the real grievance. He looked 
upon loans and deposits as convertible terms, 
and he thought the loans in question were put 
under the proper head as deposits. It would 
not have made any difference as to the spirit of 
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the statement if these loans had been put under 
the head of " due to other banks," because that 
would mean the balances on the transactions 

what was called in England the clearing 

house balances. However in this case he went 
no further than this, that the Judge who 
presided at the trial yentured to give a ruling 
to which after consideration by the full Court, 
it was not thought well to adhere strictly. 

MoKK, J-, said it was not necessary for him to 
state that he did not intend or desire to dissent 
firom the judgment which had just been 
rendered. With regard to the indictment the 
objection was taken on a demurrer, but it was 
overruled, and the defsndant's counsel did not 
think it desirable to have that point reserved. 
With regard to the questions reserved, no doubt 
the points involved were of some difficulty. 
As to the first point, he had felt doubts, but he 
did not think proper to communicate them 
to the jury. He had told them it was a matter 
of law, but entertaining doubts as he did, he 
had reserved his ruling for the opinion of the 
fall Court, and the Court had held that this 
ruling in law was wrong : that it was not a pure 
question of law but one of fact, or, at all events, 
a mixed question of law and fact) whether the 
classification was right or wrong. On the 
second point, he had also had doubts, and he 
had communicated his doubts to this Court, 
and this Court was of opinion that it was a 
matter of fiict. It was proper, as he had no 
opportunity of consulting his colleagues at the 
time, that he should reserve these points, and 
he was satisfied that the ruling of this Court 
on them was one that would command respect. 
Out of deference to his colleagues he would 
not enter a dissent, and though he would not 
go the length of saying that his opinion was 
entirely altered, yet he appeared as concurring 
in the judgment of the Court. 

Verdict quashed and set aside. 

T, W, Ritehie, Q.C., for the prosecution. 

W, H, KerVi Q.C.j for the defendant. 



CURRENT EVENTS. 

Fautiux v. Montreal Loan k Mobtqaos Co. 
— In this case the judgment of the Court of 
Queen's Bench at Montreal, 2l6t December, 
1878, (See 2 Legal News, p. 16 ; 22 L. C. J. p. 
282), has been affirmed by the Supreme Court. 
The point decided was that a sale by the Sheri£f 



of Montreal, at his own office, of land dtoate in 
the Parish of I'EniiBtnt Jteus, a duly erected 
parish for all civil purposes formed out of the 
Parish of Montreal, was void, and that such sale 
could be legally effected only at the Church 
door of the Parish of VEntant Jteus. These 
sales at the Sheriff's office, with the exception 
of those attacked in pending suits, have been 
made valid by the statute passed last session : 
see p. 328 of this volume. 

GENERAL NOTES, 
WxQS. — A Scotch advocate writes to a New 
Tork journal concerning the peculiarities and 
traditions of his profession. « I find," he said, 
a that nothing interests an American so mnch as 
my wig. I only wish the person who thus 
derives amusement from the &shion had to 
experience its inconvenience. To begin with, 
they are by no means cheap. A horsehair wig 
costs about $60, and an ordinary one— they are 
now all made out of whalebone shavings-— about 
$30. They very soon get dirty, and to powder 
them, as some men used to do, only makes one's 
coat perpetually greasy. Then in summer they 
are hot and tigbt on the head. Yet we all 
wear them. We are not compelled to do so. 
We must wear a gown ; that is our mandate. 
The abolition of the gown I should regret. Its 
several parts involve not a little curious history. 
For instance we carry at the back of the gown 
a little pocket which, though still worn, is now 
sown up. That appendage takes you back 
more than 300 years, to the days before the 
Reformation, when the advocates were church- 
men. No churchman was allowed to accept a 
regular payment for his services. But, if he 
was prohibited from handling the money, that 
was no reason why you, if you wanted your 
case particularly well attended to, should not 
put a couple of gold pieces in the bag which 
he carried at his back. So you see we have 
still some relics of the past surviving in this 
reforming age. Many of our names, even, strike 
an American as peculiar. The official head of the 
bar is called *The Dean of Faculty.' <Ah,' 
said Sydney Smith, when he heard the title for 
the first time, < that's very odd now ; with us in 
England our deans have no Acuities !' Absurd 
as these old customs and names may be, it 
cannot be denied that the country has reason 
to be proud of her judicial arrangements, hot 
merely in the Supreme Court, but down to the 
humblest judicatory." 
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Drunkenness, not contributing to accident. 227 

Dubreuil's Reference Book 305 

Dubuc, Joseph, appointment as Judge 400 

Dying declarations, admission of 145 



Easement 144, 152, 415 

Ecclesiastical law 95 

Egyptian deed, The 183 

Election Act (Quebec), act to amend 319 

Election Act of 1875, qualification of peti- 
tioner 293 

Election Act of 1874 (Dominion Contro- 

verted) constitutionality of 

38,361, 364,373,379 

Election case, printing of evidence 309 

Election, corrupt promise by candidate .193 1 98 

Election petitions, trial of 291 

Electoral list 218 

" " correction of 262 

« « petition for striking ofif names 267 

Employee's action against employer. ... 33, 41 
Employer, liability of, for injury sustained 

by workman 245 

Endorser, evidence of, in action against 

promissor 239 

" ofnote, action by, under C.C. 1953 279 
" for accommodation, liability of. . 163 

" for credit, lien of 420 

Enqudte, formal closing of, before inscrip- 
tion for hearing on merits 323 

« may be had, after report of ex- 
perts, on matters not included in 

reference 329, 335 

Equestrian procession to Westminster Hall 87 

Escape, plea to charge of 78 

Evidence 78, 95, 96, 112 

<* endorser of promissory note. ... 239 
<* medical examination 144 



Evidence, the law of, relating to statements 

of murdered persons 145 

Exception resulting from improvements. . 47 
Execution, judgment ordering an account. 236 
« order to seise goods already 
seized, but which had ceased to 
be in possession of guardian ... 38 
« See Distress. 

« writ lapsing by &ilure to proceed 

with sale before return day 11*7 

Exemption 112 

« from seizure for rent, claimed 

by third party 378 

Expeditious legal proceedings 415 

Experts, report of 329, 335 

'' report of, delay to file 314 

Expropriation, irregularity 226 

Extradition 78 

Extraordinary speculation 12 

Faits et articles, answers on 310 

False pretences '. 79 

" " obtaining " money " 357 

<* Felon," calling a thief who has served out 

his sentence a felon, held actionable 1 35 

Felony, compounding a 96 

Femme s^par^e. See Husband and Wife. 

Fences, agreement to '^ maintain " '58 

Feudal tenure 96 

Fire caused by sparks from locomotive ... 32 

Fixture 96, 118 

Foran's Civil Procedure 283 

Force majeure 344 

Foreign men of war, immunity of 81 

Forged signature, form of affidavit 182 

Fraud, contracts voidable on the ground of 

fraud 63 

<< liability of innocent party for fraud 

of another 137 

Fraudulent conveyance 96 

Frauds, Statute of 118 

Freight 63 

** security for 315 

Fresh meat, Sale of 306 

Frivolous appeals 361 

Qalley case 295 

Gaming 70 

" bet on result of election 118 

" contract 79 

Garnishee, imperfect declaration 348 

" when he becomes a party 324 

Gay lord case 400 

George II., anecdote of 87 

Gift of check 118 

Glasgow Bank 12 

Good Friday 184 

Goodwill 281 

Government officer, work ordered by 270 

Grand Jury 118, 378 

Grand Juries, abolition of 12 

Guarantee 212 

« condition o^ varied 51 
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Onanntee, letter ot. 78 

Heirs^ Registration of title by 15 

Holker, Sir John 416 

Homicide 144 

Hotel-keepers, Liability of 67 

Husband and Wife 63, 111 

« « agreements between. 305, 308 

" " husband refusing to pro- 

vide necessary food and 

clothing 223 

" << liability of wife separ^e 

with respect to goods 

sold to husband 211 

« « mortgage given by hus- 

band to wife 86par6e. ... 252 
" ^* payment by consort sepa. 

rated as to property 271 

Hypothecary action, alienation of immovt- 
able while action is 

pending 75 

u u amendment o^ by 
taking personal con- 
clusions 309 

^ ^* appointment of se- 
questrator.. 286, 287, 300 
" " fidlure to take person- 
al conclusions 47 

<( " personal recourse after 

bringing 67 

Hypothecary creditor, acceptance of dele- 
gation of payment 
without releasing or- 
iginal debtor 404 

" « not entitled to inter- 

est after adjudication 

of property 134 

" " opposition by, to sei- 

zure of immoveables 
by destination, which 
had been seized as 

moveables 38 

" « renunciation to per- 

sonal recourse by su- 
ing hypothecarily.. . 147 
Hypothec given by husband to wife, when 

valid '408 

" registered against immoveable 
after sale, but before sale was 
registered 157 

Immoveables by destination 38 

Indictment 79, 119, 144, 378 

« amendment of 212 

<< prisoner indicted by initials ... 17 

Inevitable accident 344 

Initials of name used in indictment 18 

Injunction . . .63» 79, 111, 152, 203, 273, 393, 399 
<< agfunst defendant proceeding in 

Ontario Court 126 

" contractor for public work 2 

<* motion to dissolve 276 

** offer to give security to party 

proceeding by 278 



Injunction, powers of Queen's Beuch . . . 377, 379 

" steam elevator 197 

« security for cobts 277 

« security required by 41 Vict., c. 

14, s. 4 53 

Innkeeper 63, 144, 241 

Insanity, plea of, on trial for murder .... 19 
Insolvency, action by creditor under sec. 

68, Insolvent Act of 1875 ... . 253 
« appeal under 41 Vice. 41,8. 28, 226 

(( cases, appeal in 131 

« collusive 301 

<< contingent interest of insol- 

vent's wife 82 

<< powers of interim assignee. . . 194 

" privilege for wages 302 

« privilege on deposit for corn 

borrowed 92 

*' seizure of goods by unpaid 
vendor after vendee became in- 
solvent 141 

« trial of charges of fraud 157 

« writ of attachment, not return- 

ed, cannot be used by other 

creditors 412 

Insolvent Act, abuse of process 386 

It ti adjournment of creditors' 

meeting 348 

" << applied to Banks 315 

" " attempt to repeal the 161 

«< « intervention of creditor. 345, 346 
(I ti production of vouchers.. .. 348 
« «« recovery of money paid by 
insolvent within 30 days be- 
fore assignment 211 

<< <( what it should aim to do. . . 167 
Insolvent, attachment of monies due insol- 
vent 133 

«. Banks 321 

<< contestation of claim by ..321, 322 
(< costs of action under S. 136, In- 
solvent Act of 1875, where fraud 

is not proved 344 

<< costs of his discharge 126 

" list of liabilities 53 

it neglect to keep cash book 322 

'< petition for allowance pending 
contestation of writ of attach- 
ment 372 

" position of unpaid vendors un- 
der 8. 82, Insolvent Act of 1875. 132 
" purchasing goods with intent to 

defraud 222 

« sale in contemplation of insol- 
vency 150 

<< when obliged to give security 

for costs 125 

*t action of damages against his 

assignee. .' 250 

<^ how assignee may stop said of 

real estate by sheriff 116 

^ not divested of shares in joint 
stock company, and remains 
liable for calls if not included . 
in list of liabilities 244 
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Josolrent, reconveyance of estate to 302 

Insult 259 

Insurable interest 206 

Insurance 63| 64 

<* action by insurers in name of 

owners 204 

i* cbange of possession of the pro- 
perty 144 

Insurance (fire), material &ct 347 

*< << misrepresentation by 

company's agent 394 

" " payment of premium.... 272 
« " waiver of objection as to 

preliminary proof 229 

Insurance, (life) 136 

u It concealment of material 

focts 416 

Insurance, Marine 136 

<< meaning of term " contiguous " 79 
<< mistake on part of agent in fill- 
ing up application 119 

« money, a meuile ineorparel 125 

<< notice of abiuidonment Ill 

« proof that object insured ex- 
isted 238 

« unintentional misrepresentation 115 

Interdict 248 

u mortgage by cuiatrix without au- 
thority 284 

Interest, hypothecary creditor not allowed 

interest after date of adjudication . . 1 34 
Interest, or increase, on unpaid assessments, 

Montreal City Charter 186, 186, 371 

Interest, on money paid unduly 337, 340 

International law. Sir Robert Phillimore on 329 

Interruption of prescription 27 

Intervention 196 

<< in case before Court of Appeal 315 

" insolvency proceedings... 346, 346 

Ireland, crime in 12 

Japanese Penal Codes 24 

Joint owners 343 

Joint Stock Companies, Act respecting vol- 
untary winding up of 326 

Judge, recusation of 271 

Judges returning to practice 409 

Judges, English 72 

Judgment 159 

" correction of clerical error 410 

" obtained in Ontario, action on. . 117 
t( of Judge in Chambers, suspen- 
sion of, by another Judge in 

Chambers 287 

<* ordering account, execution of. . 236 

Judicial appointment 200 

« error, victim of a 295 

<< hypothec registered against pro- 
perty after sale, but before sale 

was registered 156 

" precedence 11, 386 

« separations in France ^. . . 12 

it sequestration 286, 267 

Jurisdiction 158 



Jurisdiction, foreign sovereign ill 

<< non-resident defendant sued in 
district where he has pro- 
perty 180, 301, 34S 

« of Judges in Chambers 287 

** of Justices of the Peace 334 

«' of Superior Court 399- 

" of Court of Queen's Bench 377, 379 

Jury, allowed to disperse before verdict. . . 214 

» amendment of verdict 136 

** of matrons 272 

Juryman, The obstinate 41& 

Jury, Trial by lia 

Jury trial, motion for new trial where plain- 
tiff has been non-suited 329, 330 

Justice of the Peace 334 

Knighthood, Canadians knighted 184 

Labouchere Case 400 

Ladies in Court 176 

Lady's Law 31 

Landlord and tenant 64, 13& 

<< *< " iS(»0 Lessor and Lessee ; 
Lease. 

Larceny 144 

« as a clerk ••••.... 140 

« of money in legal tender notes.. . 140 

Law Society for Dominion of Canada 208 

Lawyers as judges of horses 48 

« in the Legislature 49 

Lease, alteration by subsequent contract. . 202 
<< property sold during the lease by 

the assignee of lessor 205 

Legacy 165 

Legal courtship 280 

^ business 416 

« costume. Ancient 240 

(( f^ducation 192 

Legatees, universal, liability of 171 

Legislation 64 

<< assent of Lieutenant-Gk>vemor 

to acts, during adjournment of 

Legislative Assembly 361 

« at Quebec. . . . 241, 249, 267, 265, 27a 

Lessor and Lessee, delay for service 19& 

« " <' form of action against 
tenant who has aban- 
doned the premises. ... 331 
ti ti « lessee cannot object that 
lessor is not proprie- 
tor 396, S03 

" « <' liability of lessor for 
damages caused by want 

of repairs 166 

^ " « recourse of tenant for 

necessary repairs itfs 

*' " *< repairs necessitated by 
fire in the leased premi- 
ses 332 

*( " <' right of lessor to exaot 

assessments 414 

" << " use and occupation 264 
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Letellier case. The 129 

Libel by post card 77 

*' indictment for obscene pablication.. 69 

*( injunction against publication 64 

(< privileged publication 64 

License fees on non-resident dealers 208 

License tax on butchers' stalls 370 

Lien 144 

« pronunciation of word 248 

Lieutenant-Goyemors, Bemoval of 129 

Life Insurance 136 

« « See Insurance. 

Limitations, Statute of 69, 111, 169 

Long law-suit, the Berkley case 296 

Long vacation in England 313 

Lonnger (Judge) resignation of 169 

Lunatic Asylums, An Act respecting .... 351 

lianatic, contracts made by agent of 43 



Mace, Power of the 160 

Malicious Prosecution 79, 268, 269 

« « employee arrested on 

charge of embezale- 

ment 108 

* <( << See Damages. 

Manager, authority of business manager to 

buy on credit 73 

Mandamus 79, 400, 416 

Manure exempted from toll 262 

Marine Insurance 136 

Marriage, solemnisation of 249 

Marriage with deceased wife's sister 184 

Married Woman 112 

u « possession of her separate 

estate 170 

« " See Husband and Wife. 

Master and Servant 119, 144 

" <* <' condonation of em- 

ployee's negligence... 387 
" « « See Employer. 

Matrons, Jury of 272 

Mellor (Mr. Justice), retirement of 225 

Men of War, Immunity of foreign 81 

Militia, requisition for services of 49 

Minority, plea of, by minor sued for price 

of land 59 

Missing document 288 

Mistrial, jury allowed to disperse while de- 
liberating before verdict 214 

Montreal bar and Ontario legislature 200 

" City charter, 37 Vict. C. 51, S. 88. 170 
« Court House, accommodation in. 321 
*< Taxes on legal proceedings in . . 289 

Morgan's Annual Begister 306 

Morin, Hon. L. S., notice of 176 

Mortgage 119 

Mortgagee of ship 361, 362 

" " See Ship. 

Municipal Code, Act to amend 318 

Municipal corporation 79 

" " promissory note of. 360 

<* " See Corporation. 

** " Sinking fond of ... . 328 



Municipality, homologation of plan 346 

Murder, plea of delirium tremens 19 

Name, initials of, used in indictment 17 

" romantic 286 

Nasareth, Fief 417 

Negligence 69, 119, 144, 260 

« cemetery association held liable 
tor damages caused by horse of 
neighbor eating overhanging 

branches of yew tree 1, 9 

Negligence, contributoiy, horse running 

without driver 97 

" in case of accident on railway 45 

« defective highway "^9 

« drunkenness not contributing 

to accident 227 

It in the custody and transfer of 

negotiable instruments 65 

<< of corporation for educational 

purposes 83 

" of solicitor 136 

*< See Damages. 

Negotiable instruments, negligence in the 

custody and transfer of 65 

New trial for insufficient damages .... 106, 106 
ti when ordered by Queen's Bench 

on a reserved case 421 

Non.juridical days 267 

Notarial profession in Province of Quebec. 367 

Notaries, Board of 200, 336 

Note, innocent holder 270 

Notice of action, public officer 34^ 

<< " what it must state . . . 363, 364 

Notices, in expropriation proceedings 226 

Noxious tree projecting over land of another 9 

Nuisance, action to abate 338 

'* railroad company indicted for . . 79 

Obligation in the alternative 342 

'< time of performance, when in- 
definite, to be gathered from the 

intention of the parties 1 26 

Opposition, election of domicile 181 

» rejection of, on motion 301 

" tierce, under C. C. P. 510 59 

** to venditioni exponas 132, 172 

Outlaw, A Boyal , 80 

Parishes (erection of), Act respecting, C. S. 

L. C, cap. 18 318 

Parish, sheriff's sales within 13, 15 

Parke, Baron, anecdote of 48 

Parol evidence of conditions of subscription 

of stock inadmissible 27 

« *- See Evidence. 
" « of renunciation of prescrip- 
tion 13 

Partition 69 

Partnership 120, 160 

« authority of partner 79 
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Partnership, sale by partner of goods of 
partnership in payment of his 

own debt 144 

Partv-wall 120 

Patent 120 

Payment, in bonds 208 

Payments, imputation of 238 

Pawnbroker 407 

Peer's privilege, A 290 

Perjury 410 

<< ingenious defence 39 

Personal insult 259 

Petition of right 241 

Physician, publication of patient's malady 202 

Pinafore 299 

Polygamy in the United States 121 

Pensioned Judges '. 409 

Plan of municipality, homologation of . . . . 346 

Piatt, Baron 416 

Pleading 108, 181, 390 

« defence of surety on bond for an 

appeal 142 

" lailure to plead want of authority, 
in action on promissory note of 

municipal corporation 360 

" producing a discharge under plea 

of general issue 194 

<< special answer 280 

Pledge, Act respecting contract of 319 

u moveables not in possession of 

pledgee 348 

<< rights of pawnbroker making bona 
fide advance on article fraudu- 
lently pawned 407 

Police officers acting in good &ith con- 
demned in damages for illegal arrest 60 

Possession 286 

Post card, libel by 77 

Power of attorney, when not required from 

non-resident plaintiff 178 

Preambles, Curious 57 

Precedence, Judicial 386 

<' of Judges of Supreme Court.. 11 
Prescription, action based on acknowledg- 
ment of debt by agent 27 

" interruption of 109 

« of rentes constitudes 13 

" proof of interruption 136 

u renunciation of 62 

Prince Imperial, Will of 288 

Principal and Agent 370 

" " See Agent. 

Prisoners on trial, Treatment of 337 

« Rights of untried 295 

Privilege for wages .*. . 75 

Privilege, rights of registered purchaser as 
against unregistered hypothecary 

creditor;., 76 

« unregistered purchaser 166 

Probable cause for issue of capias 1, 6 

Procedure 324 

<< See Appeal; Costs; Cause of 

Action ; Execution ; New Trial ; 
Opposition; Pleading; Sheriff's 
Sale; Writ. 



Procedure, appellant cannot complain of ir- 
regularities which he acquiesced 

in 350 

« consolidation of causes 142 

" motion to send back part of 
record to Court below pending- 

appeal 202 

ProfiEiatt, The late Mr. John 304 

Profit k prendre 120 

Prohibition, writ of 96, 144 

Promissory Note 144 

it II stamping of 162 

« « action to have portion of 

endorsement struck out. . 163 

Promoter, What is a 265 

Property qualification 218 

Public officer, notice of action against. 353, 354 
Public road, what is necessary to show the 

existence of 14 

Public work, cancellation of contract 2 

Purchaser, bon& fide 78 



Qualification, See Election Act. 

Quantum meruit 167 

Q., M., 0. & O. Railway 284 

Quebec Cabinet (The new) 370 

Queen's Bench (Court of), authority to 

issue injunction 377, 379 

« «' Crown side 176 

" << rules of practice 225 

« « terms of 250 

Queen's Counsel, appointed by Lieutenaat- 

Govemor 312 

^< " appointment of, by Lieu- 
tenant-Governors 

869, 373, 385, 392, 408 

Queue ordinance 273 



Railroad company, rights of majority of 

shareholders. 203 

Railway 120 

ti accident, contributory negligence . 45 

*' Act (Quebec) amended 335 

" evidence of ownership 390 

« seiaure of 417 

Record (of case in appeal) before Court of 

Review 104 

Record missing, proceedings stopped 104 

Recriminatory charges 293 

Recusation of Judge, procedure 271 

Redhibitory action, delay within which it 

must be instituted 94 

Register of Court, proof made by 310 

Registrar's certificate, omission in 60 

Registration 228, 417 

^' efiect of fiiilure to register 

deed of purchase 196 

" of deed containing delegation 148 

<< of real rights, Act respecting 

cancellation of 318 

" of seigniorial rights 417 

« of title by heirs 15 
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Kegistration, priyilege of registered pur- 
chaser as against unregistered 

hypothecary creditor 75 

Re-hearing ordered, where a Jadge has re- 
signed ,180 

Religions congregation, disturbance of wor- 
ship 19 

" belief as a justification of an 

illegal act 121 

Rentes con8titu6es,prescription of arrears 13, 136 
Repairs, See Lessor and Lessee. 

Repetitions 297 

Resignation of Judge, cases en d£libir^ din- 
charged 180 

Retainer 155 

Revendication, where action should be 

brought 158 

Reriew, judgment in chambers appointing 

sequestrator may be reviewed 325 

<( Jurisdiction of Court of Review as 
to g^nting a new trial where plain- 

tiff has been non-suited 329, 330 

Right of action 168, 409, 411 

t» " order obtained by travelling 

agent 377,409, 411 

« << subscription of stock 93 

See Cause of action ; Juris- 
diction. 

Right of way 160 

Riparian rights 61 

Road, what is necessary to show that road 

is public 14 

Rogers' Law of Hotel Life 363 

Rolls Court, incident in 40 

Roman law, study of 280 

Ronville Election Case 198 

Rules of practice, Queen's Bench 226 

8t. H} acinthe Election case 293 

Saisie-arrdt before judgment, abuse of writ 

of 404 

" before judgment, procedure . . . 237 

" effect of defendant's insolvency 

before judgment is rendered on 

attachment 133 

" how affected by appeal 194 

" yettlement between defendant 

and garnishee by note 37 

•< validity of sale attacked by 

contestation of declaration of 

garnishee . . . . ; 192 

Saisie-conservatoire, contesting affidavit. . . 202 
Saisie-gagerie, exemption claimed by third 

party 378 

« '< par droit de suite.. 2 11, 261, 200 

Sale 69 

<< by sample, retention of part of rejected 

goods as security for freight 316 

<< duty of purchaser to test alleged re- 
presentation 274 

<< in contemplation of insolvency 160 

<< of immoveables, Act respecting, within 
Parish of Montreal 328 



Sale of land for taxes, description of pro- 
prietor 26 

'' of securities belonging to persons not 

in the exeroise of their civil rights.. . 317 

•< of seed, warranty ,. 144 

" of shares, dividend 128 

" validity of, attacked by contestation 

of declaration of garnishee 192 

" without warranty 160 

Salvage 128 

School-board 162 

<< Commissioners, acting in bad 

faith 343 

Security for costs 83 

" " " action by co-heirs of 
whom one is non-resi- 
dent 186, 191 

" " " on proceedings after judg- 
ment 181 

« " « to be given by insolvent 

contesting claim 322 

Seigniorial rights, registration of 417 

Seigniory, correction of errors in schedule 

of seigniory 116 

Seizure, (second) of lands, while opposition 

to first seizure is being contested. 388, 408 
Seizures of real estate. An Act to secure 

the publicity of 336 

Sequestration, judicial 300 

Service 300 

« of writs. Act to amend 1068 C C.P. 311 
*< &e Right of Action. 

Servitude 201, 210 

Set-off 128 

Sheriff's sale 249, 328, 424 

" " Act respecting sale of im- 
moveables by 319 

" « misdescription of immove- 
ables 346, 349 

« " petition of purchaser to be put 

in pospcssion 193, 196 

« " in parish of Montreal 328 

" <« where it may take place ... 13, 16 

Shipping and Admiralty 70, 136 

Ship, rights of first registered mort- 
gagee 190, 361, 362 

Slander 136, 333 

" non-actionable words 261 

« proof in action for 326 

Smoking in railway cars 336 

Solicitor 136 

" action against, for negligence 136 

Solicitors, The dress of 296 

Stamp Acts, The 161 

Stamp on promissory note improperly can- 
celled 162 

Stamps, The act to consolidate the laws re- 
specting duties on bills and notes. . 172 

Statements of murdered persons 146 

Stealing a packet from a post office 16 

Stock subscription, parol evidence of con- 
ditions 27 

Sub-letting 202 

Subrogation 97, 204 

Substitution, clause creating 397 
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Substitution, fluctuation in ralne of proper- 
ty of 110 

Succession * 239 

Summons, defendant resident in Ontario, 

with property in Quebec 346 

" See Right of action. 

Sunday, picking perishable fruit on 146 

Supreme Court of Canada 161 

Sureties, justification of 276 

Surety 70,162, 247 

<< in appeal 338 

a in appeal, order for viva voce ex- 
amination 394 

" liability of 61 

" on bond for appeal 142 

Surname, defendant without domicile may 

be sued by . ...• 317 

Survey, of land in seigniory under 29-30 

Vict., c. 30, s. 2 - 1X5 

Syllabus of points decided to be stated by 

Judge 313 

Tax, a stamp duty on insurance policies 

not a direct tax 136 

Tenant, See Lessor and Lessee ; Lease. 

Thompson, The late I. G 297 

Title, possession 286 

Toll, exemption of manure 262 

Trade-mark 70, ^35 

Trade-mark Act in U. S 416 

Trade-marks, The law of, in England 26 

Training for the bar and bench 233, 242 

Treatment of prisoners on trial 337 

Trespass, fox-hunting on the land of an- 
other is a trespass 136 

<( travail mitoyen 246 

Trial by Jury 113 

Trust 71 

Trustees, liability of 12 

Trusts, Act respecting 31 1 



Turnpike road 262 

U. 8. Judiciary 225 

Usufruct 397 

« value of 218 

Venditioni Exponas, opposition to 132 

Vendor and purchaser 136 

" " " See Sale. 
Vendor, revendication of moveable by un- 
paid •. 323 

" unpaid, rights of, under Insolvent 

Act of 1876 132 

Venue, change of^ where application should 

be made 364, 369 

Verch^res election case 218 

Verdict, amendment of, by jury 136 

Vessel, See Ship. 

Vouchers, production of, by creditor 348 

Wages, privilege for 75 

Warrant, perjury committed in case brought 

before magistrates on illegal warrant. 39 

Waste 72 

Watercourse 79 

Widow, who has not renounced community 270 

Wigs 424 

Wife, refusing to provide for 223 

<< separated as to property, authority to 

contract for her business.. ; 1 79 

*< sued as widow, authorization 39 

Will 72, 79, 80, 328 

« A deaf mute's 291 

Writ of error, return to 409 

« of possession 202 

Tew tree, damages caused by cropping over- 
hanging branches 9 
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